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OAH Regulations 

California Code of Regulations

Title 1.  General Provisions;  Division 2.  Office of Administrative Hearings;  Chapter 2.  Special Hearing Procedures

Article 2.  Appeal Procedure for Child Care and Development Contract Disputes

§1120. Time Deadlines.

The following time deadlines shall be observed:

(a) Any petition submitted by a local contracting agency pursuant to Education Code Section 8402 shall be filed with the State Department of Education within 15 days after service of the written notice of action required by Education Code Section 8406.

(b) The Office of Administrative Hearings shall schedule a hearing on the petition filed by a local contracting agency to commence no later than 30 days following the date that such petition is received by the State Department of Education. Upon agreement of the parties, and with consent of the Office of Administrative Hearings upon showing of good cause, the 30-day period within which the hearing must start may be extended.

(c) The Office of Administrative Hearings shall prepare and issue a final decision within 30 days following the date the case is submitted by the parties.

NOTE Authority cited: Section 8404, Education Code. Reference: Sections 8402, 8403, 8405 and 8406, Education Code; and Sections 11505 and 11517, Government Code.

History:  

1. New Subchapter 2 (sections 201-207) filed 5-2-84; effective upon filing pursuant to Government Code Section 11346.2(d) (Register 84, No. 18).  For history of former subchapter 2, see Registers 83, No. 3; 81, No. 6; 87, No. 25; and 77, No. 28.

2. Change without regulatory effect renumbering former section 201 to new section 1120 filed 7-11-97 pursuant to section 100, title 1, California Code of Regulations (Register 97, No. 28).

§1121. Notice to Affected Parties.

(a) Upon receipt of a petition from a local contracting agency submitted pursuant to Education Code Section 8402, the State Department of Education shall have ten (10) days to do all of the following:

(1) Request the Office of Administrative Hearings in Sacramento to hold a hearing on the petition.

(2) Transmit the petition to the Office of Administrative Hearings in Sacramento.

(3) Transmit a copy of the original notice of action sent to the local contracting agency under Education Code Section 8406 to the Office of Administrative Hearings in Sacramento.

(4) Submit the name, address, and telephone number of the State Department of Education's authorized representative for the proceeding to the Office of Administrative Hearings in Sacramento.

(b) The Office of Administrative Hearings shall consult with and notify the State Department of Education of the time and place where a hearing on the petition filed by a local contracting agency shall be held. The State Department of Education shall send written notice of the time and place of hearing to the local contracting agency, with a copy to the Office of Administrative Hearings, at least ten (10) days prior to the date of hearing. The written notice shall be in substantially the same format as set forth in Government Code Section 11509, but may include other information.

NOTE Authority cited: Section 8404, Education Code. Reference: Sections 8402, 8403, 8404, 8406, Education Code; and Sections 11508 and 11509, Government Code.

History:  Change without regulatory effect renumbering former section 202 to new section 1121 filed 7-11-97 pursuant to section 100, title 1, California Code of Regulations (Register 97, No. 28).

§1122. Recording of Hearing and Transcription.

Hearings conducted under the appeal procedure authorized by Education Code Section 8402 may be electronically recorded upon the consent of all the parties; otherwise, the proceedings shall be reported by a phonographic reporter. The Office of Administrative Hearings shall arrange for any such electronic recording or phonographic reporting. Cost of transcription, if requested, shall be borne by the party making such request and shall be assessed in accordance with rates for such services determined by the Department of General Services.

NOTE Authority cited: Section 8404, Education Code. Reference: Sections 8402, 8403 and 8404, Education Code; and Section 11370.4, Government Code.

History:  Change without regulatory effect renumbering former section 203 to new section 1122 filed 7-11-97 pursuant to section 100, title 1, California Code of Regulations (Register 97, No. 28).

§1123. Hearing Sites.

(a) Upon the request of either party, a hearing on a petition filed by a local contracting agency pursuant to Education Code Section 8402 shall be heard in the Los Angeles office of the Office of Administrative Hearings, provided:

(1) the local contracting agency resides within or the contract has been, or is being, performed within the counties of Santa Barbara, Ventura, Los Angeles, Inyo, San Bernardino, Riverside, Orange, San Diego, or Imperial, and

(2) the total amount of all child care and development contracts between the local contracting agency and the State Department of Education does not equal or exceed $200,000.

(b) Upon the agreement of both parties, a hearing on a petition filed by a local contracting agency pursuant to Education Code Section 8402 shall be heard in the Los Angeles office of the Office of Administrative Hearings, provided the total amount of all child care contracts between the local contracting agency and the State Department of Education does not equal or exceed $200,000.

(c) For those cases which do not meet the requirements of either subdivision (a) or (b), the hearing on the petition filed pursuant to Education Code Section 8402 shall be heard in the Sacramento office of the Office of Administrative Hearings.

NOTE Authority cited: Section 8404, Education Code. Reference: Sections 8402, 8403 and 8404, Education Code; and Section 11508, Government Code.

History:  Change without regulatory effect renumbering former section 204 to new section 1123 filed 7-11-97 pursuant to section 100, title 1, California Code of Regulations (Register 97, No. 28).

§1124. Contents of Petition.

A petition by a local contracting agency requesting a hearing under the provisions of Education Code Section 8402 shall be submitted in writing to the State Department of Education and contain the following information:

(a) A clear and concise statement of what action taken by the State Department of Education is being appealed.

(b) The name, address and telephone number of the local contracting agency's authorized representative for the proceeding.

NOTE Authority cited: Section 8404, Education Code. Reference: Sections 8402 and 8404, Education Code.

History:  Change without regulatory effect renumbering former section 205 to new section 1124 filed 7-11-97 pursuant to section 100, title 1, California Code of Regulations (Register 97, No. 28).

§1125. Notice of Representation.

Parties shall at all times keep the Office of Administrative Hearings currently advised as to any change in or substitution of representation or any change in the address or telephone number of its representative.

NOTE Authority cited: Section 8404, Education Code. Reference: Sections 8402 and 8404, Education Code.

History:  Change without regulatory effect renumbering former section 206 to new section 1125 filed 7-11-97 pursuant to section 100, title 1, California Code of Regulations (Register 97, No. 28).

§1126. Lack of Jurisdiction.

Whenever at any stage of the proceeding the Office of Administrative Hearings determines, by motion or suggestion of a party or on its own initiative, that the action taken by the State Department of Education which is challenged by the petition is not within the jurisdiction granted by Education Code Section 8402, the hearing on the petition shall proceed no further and the appeal shall be dismissed. The decision to dismiss shall be confirmed in writing and set forth the reason(s) for dismissal.

NOTE Authority cited: Section 8404, Education Code. Reference: Sections 8402 and 8404, Education Code.

History:  Change without regulatory effect renumbering former section 207 to new section 1126 filed 7-11-97 pursuant to section 100, title 1, California Code of Regulations (Register 97, No. 28).

Statutes Referenced in OAH Regulations on Appeal Procedures for Child Care and Development Contract Disputes

Education Code

DIVISION 1:  General Education Code Provisions;  PART 1:  General Provisions;  CHAPTER 1:  General Provisions

Article 18:  Administrative Review

§ 8400. Legislative concern

It has come to the attention of the Legislature that:

(a) Existing law does not provide for an administrative appeal procedure to review and resolve disputes between the State Department of Education and the over 750 local contracting agencies which contract with the department to provide child care services to low-income families in California.

(b) All disputes are currently resolved in the already overburdened California courts resulting in a time-consuming and costly process for both the contract agency and the department. Extensive funds have been expended by the State Department of Education for those purposes.

(c) The presence of public and private agencies, small as well as large, in the subsidized child care delivery system provides client  families with a range of desirable services, and cost-effective service mechanisms.

(d) The presence of an efficient administrative appeal procedure will ensure program stability and encourage retention in the delivery system of a range of service-providing agencies.

Added Stats 1981 ch 1061 §1.

§ 8401. Legislative intent

It is the intent of the Legislature to authorize an appeal process for the resolution of disputes between the State Department of Education and local agencies which contract with the Department of Education pursuant to Section 8262 to provide child care and development services or to furnish property, facilities, personnel, supplies, equipment and administrative services.

Added Stats 1981 ch 1061 §1.

§ 8402. Independent appeal procedure

The State Department of Education shall provide an independent appeal procedure to each contracting agency providing child care and development services pursuant to Section 8262. Prior to filing an appeal petition, the contracting agency shall have submitted all previously required standard monthly or quarterly reporting forms to the State Department of Education. The appeal procedure shall be conducted by the Office of Administrative Hearings and shall be provided upon petition of the contracting agency in any of the following circumstances:

(a) Termination or suspension of a contracting agency's contract.

(b) Denial of more than 4 percent or twenty-five thousand dollars ($25,000), whichever is less, of a local contracting agency's contracted payment for services schedule.

(c) Demand for remittance of an overpayment of more than 4 percent or twenty-five thousand dollars ($25,000), whichever is less, of a local contracting agency's annual contract.

Added Stats 1981 ch 1061 §1. Amended Stats 1985 ch 687 §1.

§ 8403. Procedure

All hearings shall be conducted according to the provisions of the Administrative Procedure Act (Chapter 5 (commencing with Section 11500) of Part 1, of Division 3 of Title 2 of the Government Code), except as otherwise directed in this article.

Added Stats 1981 ch 1061 §1.

§ 8404. Regulations

The Office of Administrative Hearings shall, by June 30, 1982, adopt regulations governing the hearings, which shall include all of the following:

(a) Deadlines for filing petitions, commencing hearings and rendering decisions.

(b) Notice to affected parties.

(c) The manner for maintaining appropriate provision for electronic recording and transcription, if necessary.

(d) Hearings shall be conducted at the offices of the Office of Administrative Hearings in Sacramento or Los Angeles. However, hearings in Los Angeles shall be available only to local contracting agencies with the State Department of Education whose annual contracts total less than two hundred thousand dollars  ($200,000).

(e) Any other issues deemed appropriate by the Office of Administrative Hearings.

Added Stats 1981 ch 1061 §1.

§ 8405. Determination

The determination of the hearing examiner shall be the final administrative determination to be afforded the local contracting agency.

Added Stats 1981 ch 1061 §1.

§ 8406. Written notice of action

All actions by the State Department of Education, as defined in subdivisions (a) to (c), inclusive, of Section 8402 shall be preceded by a written notice of action to the local contracting agency which shall include the following:

(a) A statement of the specific reasons for the action in the Statement of Issues.

(b) A description of the local contracting agency's rights and responsibilities concerning the appeal procedure described herein.

Added Stats 1981 ch 1061 §1. Amended Stats 1985 ch 687 §2.

§ 8406.6. Establishment of contract classification system

The Superintendent of Public Instruction shall establish a contract classification system for purposes of identifying, monitoring, and providing technical assistance to contractors as follows:

(a) Clear contract. This designation shall be given to contracted agencies that are in full compliance with all applicable statutory provisions, funding terms and conditions, and applicable program quality guidelines.

(b) Provisional contract. This designation applies to existing contracted agencies, or agencies that are awarded a new contract for services. The time frame of a provisional contract is at the discretion of the State Department of Education and is given to ensure demonstrated fiscal and programmatic compliance before granting clear contract status. The contract status shall be reviewed  annually.

(c) Conditional contract. This designation applies to high-risk contracted agencies that evidence fiscal and or programmatic noncompliance. These agencies shall not be eligible to apply for additional State Child Development program funds, and are subject to any restrictions deemed reasonable to secure compliance. The conditional contract shall include a bill of particulars detailing the items of noncompliance, the standards that must be met to avoid termination of contract and to qualify the agency for clear contract status, and technical assistance plan. Failure to demonstrate substantive progress toward fiscal or program compliance within six months of that designation shall constitute a breach of contract and be subject to termination for any applicable cause specified in Section 8406.7 or in accordance with Section 8402.

(d) Agencies with conditional contracts  shall receive technical assistance from the Child Development Division of the State Department of Education.

Added Stats 1985 ch 687 §3.

§ 8406.7. Violations constituting breach of contract

(a) Any agency that evidences chronic fiscal or program violations of a felony nature may have its contract suspended or terminated immediately, provided there is documented evidence thereof, and upon review and recommendation of the general counsel of the State Department of Education. A fiscal or programmatic violation constituting a breach of contract includes one or more of the following:

(1) Fraud, or conspiracy to defraud.

(2) Misuse of state funds in violation of the State of California Accounting Manual.

(3) Embezzlement.

(4) Threats of bodily or other harm to state officials.

(5) Bribery or attempted bribery of a state  official.

(6) Unsafe or unhealthy physical environment or facility.

(7) Substantiated abuse or molestation of children.

(8) Failure to report suspected child abuse or molestation.

(9) Theft of supplies, equipment or food.

(b) An agency contract terminated for cause retains appeal rights in accordance with Section 8402.

(c) The State Department of Education shall advise child care and development contractors of the provision of this section within 30 working days of its enactment.

Added Stats 1985 ch 687 §4.

§ 8407. Termination of existing funding

Except for causes listed in Section 8406.7, termination of existing funding shall not occur without good cause and without notice as described in Section 8406 at least 90 days prior to termination.

Added Stats 1981 ch 1061 §1. Amended Stats 1985 ch 687 §5.

§ 8408. Appeal of termination

Actions as defined in subdivisions(a) to (c), inclusive, of Section 8402 shall remain in effect during the appeal process. However, local contracting agencies may continue to operate under the contract during an appeal of termination, unless the action is based on imminent danger to the health or welfare of children. If the local agency contract is being terminated for this reason, the reason shall be specified by the department in its notice of termination.

Added Stats 1981 ch 1061 §1.
§ 8409. Contract description of appeal procedures

All contracts entered into by the State Department of Education pursuant to Section 8262 shall contain a complete description of the appeal procedures provided in this article.

Added Stats 1981 ch 1061 §1.

Government Code

TITLE 2:  Government of the State of California; DIVISION 3:  Executive Department;  PART 1:  STATE DEPARTMENTS AND AGENCIES;  CHAPTER 1:  State Agencies;  ARTICLE 1:  General

§ 11370.4. Determination and collection of costs

The total cost to the state of maintaining and operating the Office of Administrative Hearings shall be determined by, and collected by the Department of General Services in advance or upon such other basis as it may determine from the state or other public agencies for which services are provided by the office.

Added Stats 1961 ch 2048 §6; Amended Stats 1963 ch 1553 §1; Stats 1965 ch 462 §1; Stats 1971 ch 1303 §4.

§ 11505.   Service

(a) Upon the filing of the accusation the agency shall serve a copy thereof on the respondent as provided in subdivision (c).  The agency may include with the accusation any information which it deems appropriate, but it shall include a post card or other form entitled Notice of Defense which, when signed by or on behalf of the respondent and returned to the agency, will acknowledge service of the accusation and constitute a notice of defense under Section 11506.  The copy of the accusation shall include or be accompanied by (1) a statement that respondent may request a hearing by filing a notice of defense as provided in Section 11506 within 15 days after service upon the respondent of the accusation, and that failure to do so will constitute a waiver of the respondent's right to a hearing, and (2) copies of Sections 11507.5, 11507.6, and 11507.7.

(b) The statement to respondent shall be substantially in the following form:

Unless a written request for a hearing signed by or on behalf of the person named as respondent in the accompanying accusation is delivered or mailed to the agency within 15 days after the accusation was personally served on you or mailed to you, (here insert name of agency) may proceed upon the accusation without a hearing. The request for a hearing may be made by delivering or mailing the enclosed form entitled Notice of Defense, or by delivering or mailing a notice of defense as provided by Section 11506 of the Government Code to:  (here insert name and address of agency).  You may, but need not, be represented by counsel at any or all stages of these proceedings.

If you desire the names and addresses of witnesses or an opportunity  to inspect and copy the items mentioned in Section 11507.6 of the Government Code in the possession, custody or control of the agency, you may contact: (here insert name and address of appropriate person).

The hearing may be postponed for good cause. If you have good cause, you are obliged to notify the agency or, if an administrative law judge has been assigned to the hearing, the Office of Administrative Hearings, within 10 working days after you discover the good cause.  Failure to give notice within 10 days will deprive you of a postponement.

(c) The accusation and all accompanying information may be sent to the respondent by any means selected by the agency. But no order adversely affecting the rights of the respondent shall be made by the agency in any case unless the respondent shall have been served personally or  by registered mail as provided herein, or shall have filed a notice of defense or otherwise appeared.  Service may be proved in the manner authorized in civil actions.  Service by registered mail shall be effective if a statute or agency rule requires the respondent to file the respondent's address with the agency and to notify the agency of any change, and if a registered letter containing the accusation and accompanying material is mailed, addressed to the respondent at the latest address on file with the agency.

Amended Stats 1995 ch 938 §28 (SB 523), operative July 1, 1997.

§ 11508.   Venue

(a) The agency shall consult the office, and subject to the availability of its staff, shall determine the time and place of hearing.  The hearing shall be held in Oakland if the transaction occurred or the respondent resides within the First or Sixth Appellate District, in the County of Los Angeles if the transaction occurred or the respondent resides within the Second or Fourth Appellate District other than the County of Imperial or San Diego, in the County of Sacramento if the transaction occurred or the respondent resides within the Third or Fifth Appellate District, and in the County of San Diego if the transaction occurred or the respondent resides within the Fourth Appellate District in the County of Imperial or San Diego.

(b) Notwithstanding subdivision (a):

(1) If the transaction occurred in a district other than that of respondent's residence, the agency may select the county appropriate for either district.

(2) The agency may select a different place nearer the place where the transaction occurred or the respondent resides.

(3) The parties by agreement may select any place within the state.

(c) The respondent may move for, and the administrative law judge has discretion to grant or deny, a change in the place of the hearing. A motion for a change in the place of the hearing shall be made within 10 days after service of the notice of hearing on the respondent.

Amended Stats 1995 ch 938 §33 (SB 523), operative July 1, 1997.

§ 11509.   Notice of hearing

The agency shall deliver or mail a notice of hearing to all parties at least 10 days prior to the hearing.  The hearing shall not be prior to the expiration of the time within which the respondent is entitled to file a notice of defense.

The notice to respondent shall be substantially in the following form but may include other information:

You are hereby notified that a hearing will be held before (here insert name of agency) at (here insert place of hearing) on the  ———— day of ————, 19——, at the hour of ————, upon the charges made in the accusation served upon you. If you object to the place of hearing, you must notify the presiding officer within  10 days after this notice is served on you.  Failure to notify the presiding officer within 10 days will deprive you of a change in the place of the hearing.  You may be present at the hearing.  You have the right to be represented by an attorney at your own expense.  You are not entitled to the appointment of an attorney to represent you at public expense. You are entitled to represent yourself without legal counsel.  You may present any relevant evidence, and will be given full opportunity to cross-examine all witnesses testifying against you.  You are entitled to the issuance of subpoenas to compel the attendance of witnesses and the production of books, documents or other things by applying to (here insert appropriate office of agency).

Amended Stats 1995 ch 938 §34 (SB 523), operative July 1, 1997.

§ 11517.   Contested cases

(a) If a contested case is heard before an agency itself, all of the following provisions apply:

(1) The administrative law judge who presided at the hearing shall be present during the consideration of the case and, if requested, shall assist and advise the agency.

(2) No member thereof who did not hear the evidence shall vote on the decision.

(3) The agency shall issue its decision within 100 days of submission of the case.

(b) If a contested case is heard by an administrative law judge alone, he or she shall prepare within 30 days after the case is submitted a proposed decision in a  form that  may be adopted as the decision in the case. Failure of the administrative law judge to deliver a proposed decision within the time required does not prejudice the rights of the agency in the case.  Thirty days after receipt of the proposed decision, a copy of the proposed decision shall be filed by the agency as a public record and a copy shall be served by the agency on each party and his or her attorney.  The filing and service is not an adoption of a proposed decision by the agency.  The agency itself may do any of the following:

(1) Adopt the proposed decision in its entirety.

(2) Reduce or otherwise mitigate the proposed penalty and adopt the balance of the proposed decision.

(3) Make technical or other minor changes in the proposed decision and adopt it as the decision. Action by the agency under this paragraph is limited to a clarifying change or a change of a similar nature that does not affect the factual or legal basis of the proposed decision.

(c) If the proposed decision is not adopted as provided in subdivision (b), the agency itself may decide the case upon the record, including the transcript, or an agreed statement of the parties, with or without taking additional evidence, or may refer the case to the same administrative law judge if reasonably available, otherwise to another administrative law judge, to take additional evidence. A copy of the record shall be made available to the parties. The agency may require payment of fees covering direct costs of making the copy.  By stipulation of the  parties, the agency may decide the case upon the record without including the transcript.  If the case is assigned to an administrative law judge he or she shall prepare a proposed decision as provided in subdivision (b) upon the additional evidence and the transcript and other papers which are part of the record of the prior hearing.  A copy of the proposed decision shall be furnished to each party and his or her attorney as prescribed in subdivision (b).  The agency itself shall decide no case provided for in this subdivision without affording the parties the opportunity to present either oral or written argument before the agency itself.  If additional oral evidence is introduced before the agency itself, no agency member may vote unless the member heard the additional oral evidence. The authority of the agency itself to decide the case under this subdivision includes authority to decide some but not all issues in the case.

(d) The proposed decision shall be deemed adopted by the agency 100 days after delivery to the agency by the Office of Administrative Hearings, unless within that time (i) the agency notifies the parties that the proposed decision is not adopted as provided in subdivision (b) and commences proceedings to decide the case upon the record, including the transcript, or without the transcript where the parties have so stipulated, or (ii) the agency refers the case to the administrative law judge to take additional evidence. In a case where the agency commences proceedings to decide the case upon the record and has ordered a transcript of the proceedings, the 100-day period shall begin upon delivery of the transcript.  If the agency finds that a further delay is required by special circumstances, it shall issue an order delaying the decision for no more than 30 days and specifying the reasons therefor.  The order  shall be subject to judicial review pursuant to Section 11523.

(e) The decision of the agency shall be filed immediately by the agency as a public record and a copy shall be served by the agency on each party and his or her attorney.

Amended Stats 1995 ch 938 §42 (SB 523), operative July 1, 1997.

