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ELK GROVE UNIFIED SCHOOL
DISTRICT,

Respondent.

DECISION

Richard M. Clark, Administrative Law Judge (ALJ), Office of Administrative
Hearings, Special Education Division (OAH), State of California, heard this matter from
April 9 to 11, 2007, in Elk Grove, California.

Attorneys Margaret Broussard and Annie Cox represented Student. Student’s mother
(Mother) and father (Father) were present during the hearing.

Attorney Van Vu represented Elk Grove Unified School District (District). Kevin
Schaefer, program specialist for the District, was present at the hearing.

Student filed his request for a due process hearing on October 18, 2006. The matter
was continued on November 27, 2006, December 27, 2006, and January 3, 2007. On
January 17, 2007, the dates for hearing were set. Oral and documentary evidence were
received during the hearing. The record remained open for the submission of written closing
arguments by April 19, 2007, when the record was closed and the matter was submitted for
decision.



ISSUES?

1. Did the District deny Student a free appropriate public education (FAPE) from
October 18, 2004, to March 2006 by failing to assess him after Parents made a request for
assessment on September 24, 20047

2. Did the District deny Student a FAPE by failing to initiate an assessment
within the statutory time frame after the parental request for assessment in March 2006?

3. Is Student entitled to reimbursement for the cost of an independent educational
evaluation (IEE) conducted by Dr. Maria Moleski in summer 20067

4. Is the parent entitled to reimbursement for the cost of an independent
occupational therapy (OT) evaluation, which has not yet been completed?

5. Did the District deny Student a FAPE from October 18, 2004, through October
18, 2006, by failing to make Student eligible for special education placement and services
based on a specific learning disability (SLD), other health impaired (OHI)/attention deficit
hyperactivity disorder (ADHD), or speech and language (SL) impaired, and by failing to
provide Student with an individual education program (IEP) with appropriate levels of
placement and services to meet his unique needs?

PROPOSED RESOLUTIONS

Student seeks: reimbursement for Dr. Moleski’s IEE; compensatory education at
Lindamood-Bell; an order making Student eligible for special education services and an
educational program, placement and services designed to meet his unique needs; and
reimbursement for the costs of an independent OT evaluation or, in the alternative, an
independent OT assessment and compensatory OT services.

CONTENTION OF THE PARTIES

Student contends that the District failed to assess his eligibility for special education
services in September 2004 after Parents requested an assessment in writing. Student further
contends that the District failed to assess his special education eligibility within the statutory
time frame after Student requested an assessment in March 2006. Student contends that the
evidence shows that he is eligible and has been eligible for special education services in the
areas of SLD, OHI and SL impaired since September 2004, and that the District denied him a
FAPE by failing to find him eligible and make services available to him. Accordingly,
Student contends he is entitled to reimbursement for the costs of an IEE by Dr. Moleski in
summer 2006 and an OT assessment that has not yet been conducted. Student seeks a
finding of eligibility for special education services, reimbursement for independent
assessment expenses paid for by the family, and compensatory education.

1 For clarity of decision writing, the issues have been reordered and combined by the ALJ but are the same
issues that were determined for the hearing.



The District contends that Student is not eligible for special education services under
any category of eligibility. The District further contends that it acted appropriately in
response to Parents’ requests for special education assessments and within the appropriate
statutory time frames. The District also contends that Student did not ask for an IEE and that
it properly assessed Student’s OT needs, so he is therefore, not entitled to reimbursement for
those expenses. The District also contends that it provided remedial educational services to
Student as part of its Neverstreaming Program in spite of his lack of special education
eligibility.

FACTUAL FINDINGS
Background

1. Student is seven years old and resides in the District with his family where he
attends the second grade at Florence Markhofer Elementary School (Markhofer). His date of
birth is October 5, 1999. The parties stipulated that Student was four years, nine months old,
when he began attending kindergarten at Markhofer during the 2004-2005 school year.
Student has not been determined eligible for special education services.

Failure to Assess -- September 2004

2. All referrals for special education and related services shall initiate the
assessment process and shall be documented. The District must deliver an assessment plan
to Parents within 15 days of the assessment request. An IEP meeting must occur within 50
days of the receipt of parental consent for the assessment.2 Student contends that the District
failed to assess him after Parents requested a special education assessment in writing on
September 20, 2004.

3. On September 20, 2004, Parents delivered a formal written request for special
education assessment to the District. The request stated that they “request an assessment and
evaluation for special education services” by the District for Student, who was in
kindergarten at Markhofer. The District never provided an assessment plan and did not
assess Student.

4, Eric Murchison is the principal at Markhofer. According to Mr. Murchison,
an assessment request does not always result in an assessment. The Learning Center gathers
information about the student and makes a determination regarding the assessment request
which may result in modifications to a student’s program without a special education
assessment. When Parents requested an assessment for Student, the District convened a
Student Study Team (SST) to discuss the request, but Student was not assessed for special

2 The law changed effective July 1, 2005, to require the IEP meeting to be held within 60 days. (Ed. Code,
§56302.1.)



education and no assessment plan was developed. The SST discussed the request, listened to
the Parent and teacher concerns, and decided upon a course of action. Michelle Burke, the
resource teacher in the Learning Center, was going to provide Mother with the materials and
curriculum for Handwriting Without Tears so Mother could work with Student at home, but
Mother had to purchase the program herself. For purposes of the SST, Cynthia Jenkins-
McGowan gave Student a standardized test known as the Test of Minimal Articulation
Competence (T-MAC) which assessed his language needs. She did not have parental
consent.

5. Parents made a request for special education assessment in writing. The
District was under an obligation to assess Student, but the District did not develop an
assessment plan and did not assess Student for special education services until 2006.

Failure to Assess — March 2006

6. Student contends that the District did not assess him within the statutory time
frame when Mother verbally requested an assessment for special education services in March
2006.

7. Mother met with Mrs. Chang, who was Student’s first grade teacher in January
2006. Mrs. Chang was concerned about Student’s reading, writing, and articulation. Mrs.
Chang worked with Student daily one-to-one on handwriting and decoding, but Student
remained below grade level and was at risk for retention.3 Mrs. Chang suggested that
Student be screened at the Learning Center for possible services and Mother agreed. Mother
never saw or heard about the screening results, but Student began receiving services through
the Learning Center. Mother was never informed how often and what services were
provided to Student through the Learning Center.

8. Based upon conversations with Mother and Mrs. Chang, Ms. Burke assessed
Student in February 2006 using the Wide Range Achievement Test Revised 3 (WRAT) but
she did so without parental consent and without an assessment plan. Ms. Burke was unaware
that standardized testing required parental consent, but she knows now that it is required.
Student tested in the average range on the WRAT, which tests spelling, reading, and math.
Ms. Burke developed a “Grid of 9” for Student, which is a document that helps general
education teachers modify curriculum and provides strategies to assist students in class. In
March 2006, after receiving the Grid of 9 from Ms. Burke, Mother verbally requested a
special education assessment for Student.

3 Student’s June 5, 2006 progress report for first grade shows Student reading at 14 words correct per
minute (WCPM), when 60 is expected. Student knew 57 out of 130 sight words and received 65 percent on math
chapter tests. Student’s final grade report for the 2005-2006 school year when he was completing first grade
indicated that Student struggled in class and needed to improve reading, writing and math in order to do well in
second grade. In reading and language arts, writing, math and spelling, Student received an “N” grade denoting
“Needs Improvement.”



9. In March 2006, the SST met and determined that a special education
assessment was not warranted because of Student’s age, discussions with his teachers, and
his lack of educational history at that time. The SST thought Student needed more time to
develop because he was a young student. On March 15, 2006, Ms. Burke drafted a Notice of
Action (NOA), which was signed by Mr. Murchison, refusing to assess Student for special
education services and listed as reasons for the refusal Student’s “steady progress on
classroom assessments and scores within the average range on the WRAT.” The NOA also
stated that further testing was not warranted based upon a systematic review of records,
Student’s portfolio, a teacher interview, SST notes from September 2004, and an academic
screening. The SST denied the assessment request and wanted to wait until the Grid of 9 was
given an opportunity to work.

10.  On April 10, 2006, following receipt of the District’s March 15, 2006 NOA,
Parents again requested in writing that the District “perform standardized norm based testing
in all areas or [sic] suspected disability.” On April 19, 2006, Mother signed a written request
for special education assessment on a District provided form. After requesting information
about Student, the form states “I hereby request a special education assessment,” followed by
Mother’s signature. Mother had to call the District’s main office to get the assessment
process started because Mr. Murchison refused to do the assessment. The District ultimately
conducted assessments of Student in May and June 2006. An IEP meeting was scheduled for
June 15 but rescheduled and held on June 29, 2006.

11.  The District was required to provide an assessment plan within 15 days for the
request for a special education assessment, but the District did not do so. Ultimately, the
District assessed Student based upon an April 19, 2006 assessment plan which was within
the statutory time frame but did not begin the assessment process within 15 days of the initial
request for evaluation.

Eligibility for Special Education — Specific Learning Disability

12. A Student is eligible for special education under the category of specific
learning disability (SLD) when: 1) the student has a disorder in one or more of the basic
psychological processes involved in understanding or using language, spoken or written,
which may manifest itself in an impaired ability to speak, listen, think, write, spell or do
mathematical calculations and 2) based on a comparison of “a systematic assessment of
intellectual functioning” and “standardized achievement test,” has a severe discrepancy
between intellectual ability and achievement. Basic psychological processes include
attention, visual processing, auditory processing, sensory-motor skills, and cognitive abilities
of association, conceptualization and expression.

District Assessments
13.  On May 5, 2006, District school psychologist Marnie Thomas issued a

psychoeducational report of Student. Ms. Thomas administered the Wechsler Intelligence
Scale for Children-Fourth Edition (WISC-1V) which is a standardized test used to evaluate a
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child’s current intellectual ability and to sample skills useful for classroom learning. The
WISC-IV determined Student’s overall performance to be in the average range. Student
received the following standard scores on the WISC-1V: verbal comprehension, 98;
perceptual reasoning, 964; working memory, 88; processing speed, 97; and full scale, 94.5
Student had strengths in common sense social judgment, visual reasoning, and visual-motor
speed. He had relative weaknesses in the area of short-term auditory memory, math
computation without use of a pen and pencil, and perceiving the patterns on the block design
subtest.

14.  Ms. Thomas also administered the Developmental Test of Visual-Motor
Integration (VMI), which is a paper and pencil test used to assess the ability to see and copy
accurately, and the Test of Visual-Perceptual Skills-Revised (TVPS), which measures visual
perception skills without a motor component. On the VMI, Student received a standard score
of 81, with an age equivalent of five years, two months, which demonstrated below average
ability. On the TVPS, he received a visual perception quotient of 86, which demonstrated an
overall performance in the low average range.¢ Ms. Thomas reported that Student had mild
difficulty with visual perception. Overall, Ms. Thomas reported Student’s functioning in the
average range of cognitive ability and his visual-motor integration skills and his visual
perceptual skills in the low average range.

15.  Michelle Burke administered the Woodcock Johnson 111 Tests of Achievement
(WJ-111) with a reported testing date of May 1, 2006.7 However, her written report reflected
testing on May 1 and 2, and June 5 and 7, 2006. Burke used age based profiles and reported
Student’s total achievement standard score as 98, with standard scores on broad reading, 90;
broad math, 113; and broad written language, 99.8 Student received the following standard
scores on the WJ-I11 subtests: math calculation skills, 116; written expression, 91; academic
skills, 110; academic fluency, 81; and academic applications, 94. On the subtests, Student
received the following raw scores: letter-word identification, 24; reading fluency, 0;
calculation, 9; math fluency, 17; spelling, 17; writing fluency, 0; passage comprehension, 6;

4 Dr. Maria Moleski and Paul Teuber, who presented the testing results for Ms. Thomas at the IEP meeting,
both agreed that the WISC-IV report listed the perceptual reasoning score as a 96, but it should have been a 98. Dr.
Moleski could not be certain if the error was a result of computing the subtest scores incorrectly or if it was some
other error.

5 Ms. Thomas reported the following scaled scores on the WISC-1V subtests, which were all in the average
range: similarities, 9; vocabulary, 9; comprehension, 11; letter-number sequence, 9; digit span, 7; arithmetic, 7;
block design, 8; picture concepts, 11; matrix reasoning, 10; coding, 9; and symbol search, 10.

6 On the TVPS, Student received the following scaled scores: visual discrimination, 11; visual memory, 7;
visual spatial relationships, 4; visual form constancy, 5; visual sequential memory, 5; visual figure ground, 13; and
visual closure, 11.

7 The 2005 year listed in the report is a typographical error.

8 Ms. Burke also reported standard scores using grade based profiles. Student’s total achievement standard
score was 85, with broad reading, 75, broad math, 100, and broad written language, 84.
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applied problems, 23; and writing samples, 6-A. Ms. Burke reported Student’s academic
skills and his ability in the average range when compared to others at his age level. His
fluency on academic tasks was reported as low average, his performance was high average in
math and math calculation, and average in reading, written language, and written expression.
Ms. Burke also administered the Phonological Awareness Test (PAT), and reported
Student’s scores in the average range demonstrating Student has the phonological foundation
for reading. Student had skills commensurate with his age, but he was one of the youngest
students in his class and was considered young for his grade level.

16.  Atthe June 29, 2006 IEP meeting, the team reviewed Student’s assessments,
considered the concerns of Parents, teachers, and Student’s educational history. The District
tested Student’s ability at a 94 and his achievement score at a 98 using age based norms and
an 85 using grade based norms. The District determined that Student did not have a severe
discrepancy between ability and achievement and found him ineligible for special education
as SLD.

17.  The District did, however, provide Student Never Streaming and SL services.
Never Streaming is a program designed to assist struggling students who are not otherwise
eligible for special education services. The Never Streaming services are provided in the
Learning Center at the same time that students with IEPs are receiving services, and the
student’s progress is monitored closely with daily progress noted and yearly assessments.
Student also had a Grid of 9, which is a document that helps general education teachers
modify curriculum and provides strategies to assist students in class. Approximately 85
percent of the students at the Learning Center have IEPs. Ms. Burke, who is the resource
teacher in the Learning Center, along with two instructional aides, provides support in small
group settings with no more than five students at a time. Student attends the Learning Center
on Monday through Thursday for 45 minutes per day, where he receives instruction in
reading comprehension strategies, writing, and the connection of writing to literature.
Student was making progress at the Learning Center but was still significantly behind grade
level, was not ready to move to the third grade curriculum, and could benefit from an
intensive phonemic awareness program

Independent Assessment — Dr. Moleski Report

18.  Parents obtained a private psychological and neuropsychological evaluation of
Student from Dr. Maria Moleski, who prepared a report of her assessment dated September
15, 2006. Dr. Moleski is a licensed psychologist, a child and adolescent neuropsychologist, a
licensed educational psychologist, and a certified school psychologist. She met with Parents
on July 18 and evaluated Student on August 17 and 22, 2006. Dr. Moleski observed Student
to have issues with impulsivity and attention, which might have affected his performance on
some tests, but overall Student was cooperative and the evaluation was a reliable and valid
estimate of his current functioning.

19.  Dr. Moleski administered the Wechsler Abbreviated Intelligence Scale
(WASI). She would have preferred to have given Student the WISC-1V but could not
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because the District had recently given it. The WASI consisted of a Verbal Scale and a
Performance Scale. The Verbal Scale measured language expression, comprehension,
listening, and the ability to apply these skills to problem solving. The Performance Scale
assessed nonverbal problem solving, perceptual organization, and visual-motor proficiency.
Student demonstrated a Verbal 1Q of 85, which was significantly lower than his Performance
IQ of 97, which fell in the average range. Dr. Moleski believed the Performance 1Q was the
best measure of Student’s intellectual ability because the Verbal 1Q subtest took into account
areas that were suspected weaknesses for Student.® She did not compute the Full Scale 1Q
because of a low score on the vocabulary subtest which affected the composite scores. The
low score and Student’s expressive language disorder would have unfairly included
Student’s area of disability in the score and would not have measured his potential ability,
which is what the test is designed to do.

20.  Dr. Moleski also administered the WJ-I11 to Student with the following
standard scores: letter-word identification, 87; reading fluency, 77; passage comprehension,
69; calculation, 103; math fluency, 89; applied problems, 105; spelling, 89; writing fluency,
0 (raw score); and writing samples, 93. She did not compute the broad range scores because
the individual subtests more accurately depict Student’s abilities and deficits rather than
broad scores, which are a statistical average of the subtest scores. Overall, she rated
Student’s intellectual ability in the average range, with weaknesses noted in attention and
language processing. Dr. Moleski determined that Student had an expressive language
disorder because his performance was three to four standard deviations lower than his
nonverbal ability level in the areas of morphosyntax, expressive vocabulary, and fluency.

21.  Dr. Moleski also administered the Gray Oral Reading Test (GORT-4), which
is a test of oral reading rate and accuracy and reading comprehension. Student’s
performance on subtests that measured reading fluency and reading comprehension was
impaired. Student exhibited both reading fluency and language processing weaknesses.
Student received a scaled/standard oral reading quotient of 70 on the GORT-4.

22.  Dr. Moleski also administered the Comprehensive Assessment of Spoken
Language (CASL), which measures components of language processing, including auditory
processing receptive language comprehension, language ability and fluency. Language
processing was listed as an area of weakness for Student as measured on the CASL, where
his core language composite was significantly lower than his nonverbal ability level and
articulation problems were noted.

23.  Dr. Moleski found Student to have deficits in the basic psychological
processes of attention and executive function deficits, as measured by the Test of Everyday
Attention for Children (TEA-Ch), as well as verbal memory and auditory and oral
comprehension problems. On standardized attention testing, Student presented with

9 Student received the following subtest scores on the WASI: for verbal subtests, vocabulary was a 4 and
similarities was a 10; for performance subtests, block design was a 9 and matrix reasoning was a 10.
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significant attention problems and his performance ranged from very low to low average
range. He had great difficulty in sustaining attention over time and engaging in tests of
divided attention. He scored best on tests that measured selective attention where he scored
in the low average range.

24.  Dr. Moleski determined that a severe discrepancy existed between Student’s
WASI Performance 1Q of 97, which was within the standard error of measurement of the
District’s WISC-1V 94 score, and his achievement on the passage comprehension subtest on
the WJ-I11, which was 69. A severe discrepancy also existed between the GORT-4 ability
score of 70 and the Performance 1Q. Dr. Moleski determined that Student may qualify for
special education services as learning disabled, language impaired, and other health impaired
and she diagnosed him on Axis | of the DSM-1V with Attention Deficit Hyperactivity
Disorder (ADHD) combined type, expressive language disorder and a reading disorder. Dr.
Moleski believed Student qualified for special education because of a SLD, though she could
not say it was present in September 2004 because Student would have needed to learn letters
before a learning disability could be evaluated. Parents paid $2850 to Dr. Moleski for her
report.

25.  Dr. Moleski was critical of the District’s reliance on its WJ-111 scores, which
she stated were invalid. Student received two scores of zero on fluency which should have
been a “red flag” requiring further assessments or instruments. The computer will not score
zeros, but required human intervention in the scoring process, and it did not appear that Ms.
Burke computed the reading or writing fluency scores into the broad scores, which are a
statistical average of different subtests. Had she done so, the broad scores would have been
much lower. Ms. Burke also confused the WJ-I11 with the WJ-Revised, which are two
different tests and should not be used interchangeably. According to Dr. Moleski, when
dealing with a student who is much younger or much older than his classmates, grade based
norms should be used. The test developers offer grade and age based norms for precisely
that reason. Further, the zero scores should have indicated use of the grade based norms and
the WJ-111 is less appropriate for younger students. Further, it was Dr. Moleski’s opinion
that administering the test in four sessions over five weeks invalidated the results. The WJ-
I11 is normed to the month and it was her opinion if the testing went beyond one week, the
test should start over. It was Dr. Moleski’s opinion that the District’s WJ-111 scores were
invalid and should not be considered.

26.  District psychologist Paul Teuber took exception to Dr. Moleski’s report. He
had never administered the WASI, but believed that it was not a stand alone test and should
be used with another testing instrument. He presumed that the scoring would be similar to
the WISC-IV since they are both from the Wechsler family of tests. Mr. Teuber found it
unusual that Student scored a 4 on the vocabulary subtest of the WASI but a 9 on the WISC-
IV vocabulary subtest just a couple months before. Mr. Teuber also testified that Ms.
Burke’s WJ-I11 scores should not be invalidated because the norms would only be off by one
month, which would only have created a one to two point discrepancy in the scores. Further,
Mr. Teuber disputed Dr. Moleski’s finding of ADHD because of the DSM-1V requirement



that the impairment be observed in two or more settings over a six month period. There was
no indication that Student displayed attention issues in the school environment.

27.  To the extent that there is a conflict in the testimony of Dr. Moleski and Mr.
Teuber, the ALJ is more persuaded by the testimony of Dr. Moleski. She was credible and
candid in her testimony, and based her opinions on sound principles within her field.
Further, her opinions and conclusions were supported by other evidence and testimony
received in the case. Mr. Teuber was less experienced with the WASI and was less familiar
with the standards and protocols of testing to the same degree and manner as Dr. Moleski.

28.  Further, the ALJ is persuaded that the District’s WJ-111 scores are invalid and
should not be considered because of testing protocol errors listed in Factual Finding 25. The
ALJ is further persuaded by the testing and testimony of Dr. Moleski who determined that a
severe discrepancy existed between Student’s achievement and ability. Specifically, Dr.
Moleski determined Student’s intellectual ability to be 97 as noted on the WASI, and his
achievement on the WJ-I11 passage comprehension subtest to be 69. Further, using the
GORT-4, Student’s achievement was determined to be 70. Under both achievement tests, a
severe discrepancy exists. Dr. Moleski also determined that Student had a disorder in one or
more of the basic psychological processes, specifically attention and cognitive abilities as
related to executive functioning. Her findings were not refuted by any credible evidence or
testimony. Moreover, her findings are supported and consistent with other evidence and
testimony received in this matter. Student receives the Never Streaming program in the
District, but without that support, Student would not be progressing in his educational
program. The ALJ further finds that the discrepancy is not the result of limited school
experience or poor attendance. Attendance was not an issue in the case, and Student is
nearing completion of the second grade, which is his third year in school. The ALJ finds that
Student has a SLD that cannot be remediated in the regular education environment.
Accordingly, Student is currently eligible for special education services in the category of
SLD and the evidence established that he was eligible at the June 29, 2006 IEP meeting.
There is no persuasive evidence that Student was eligible or met the SLD criteria for special
education services prior to that time.

Eligibility for Special Education -- Speech and Language

29. A child may be eligible for special education services on the basis of a speech
or language impairment if the child has a language disorder. A child who has an expressive
or receptive language disorder, and scores at least 1.5 standard deviations below the mean, or
below the seventh percentile, for his chronological age or developmental level, on two or
more standardized tests, has a language disorder. Student contends that the District failed to
find him eligible for special education in the category of SL impaired.

30.  On May 15, 2006, Ms. Jenkins-McGowan conducted a SL assessment of
Student. The assessment report states that Student received SL services to improve his
articulation and had passed a hearing and vision screening test in February 2005. Ms.
Jenkins-McGowan administered that Clinical Evaluation of Language Fundamentals-Fourth
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Edition (CELF-4), which is a comprehensive test of language functioning, and all subtest
scores fell within the average range and Student was within one standard deviation of the
average in all areas. Student did not have any SL difficulties that required remediation. She
also gave Student the Test of Minimal Articulation Competence (T-MAC) which showed
that Student had a moderate articulation delay, but noted that he was making progress on his
articulation deficits at the June IEP meeting and Mother agreed. Ms. Jenkins-McGowan
recommended that Student continue to receive the SL support he had been receiving since
January 2006 to address the articulation delay.10

31.  On April 5, 2006, Student had a private SL assessment conducted by
Gwendolyn Campbell, a licensed SL pathologist, who determined that Student had a
moderate to severe communication deficit related to articulation. Student was observed to be
50 percent or less intelligible to an unfamiliar listener with an unknown context. The SL
pathologist recommended SL services one time per week for eight visits, an audiological
evaluation, and referral to the District for a formal SL evaluation. This report was not made
available to the District prior to the hearing and Ms. Campbell did not testify.

32.  On May 3, 2006, The Maryjane Rees Language, Speech and Hearing Center at
California State University, Sacramento, prepared a diagnostic report on Student. Student
was administered the Comprehensive Test of Phonological Processing (CTOPP), which
measures phonological awareness and memory, and rapid naming. Student scored in the
average range on most subtests, but below average on the Sound Matching and Memory for
Digits subtests. Overall, the report determined that Student had phonological processing
deficits that were contributing to his reading difficulties. The formal Photo Articulation Test,
Third Edition (PAT-3) tested Student’s articulation and determined that Student was in the
less than the first percentile for others in his age range. This report was not made available
to the District prior to the hearing and no one from Maryjane Rees testified at hearing.

33.  Student also called Elise Haugh as a witness. Ms. Haugh is a special education
coordinator for Roseville Joint Union High School District and is a speech pathologist in
private practice but does not have any current clients. It was Ms. Haugh’s opinion that
articulation deficits require SL services, but she had never met or assessed Student. SL
services assist students with reading, phonemic skills and decoding skills. Based upon her
evaluation of Ms. Jenkins-McGowan’s SL evaluation, Student needed SL services and an
intensive reading program such as offered by LMB.

34.  Asstated in Factual Findings 20 to 23, Dr. Moleski determined Student to
have a SL impairment that qualified him for special education services. However, Dr.
Moleski’s opinion in this matter was less persuasive. Student has articulation deficits and an
expressive language disorder, but the evidence did not establish that Student’s language

10 As part of the Never Streaming program, in January 2006, Student was scheduled to receive SL one to
two times per week for 30 minutes each session. In January 2007, Student was scheduled for SL services one time
per week for 30 minutes. The testimony established that Student received SL sporadically, and had only received
SL services three times since October 2006.
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deficits adversely affected his educational performance in school. Similarly, the testimony of
Ms. Haugh was not persuasive as she had not assessed Student and offered only generally
that Student could benefit from SL services. At the June IEP meeting, Mother agreed that
Student was making progress on his articulation deficits. Further, the testing by Ms. Jenkins-
McGowan established that Student was performing within the average range and within one
standard deviation of average. Articulation remains an area of concern, but the articulation
deficits are not sufficient to warrant a finding that Student qualifies for special education
under the criteria for SL impaired. Accordingly, Student is not eligible for special education
under the category of SL impaired.

Eligibility for Special Education — OHI (ADHD)

35.  Asstudent is eligible for special education under the category of OHI when his
strength, vitality and alertness, including heightened alertness to environmental stimuli,
results in limited alertness with respect to the educational environment that is due to chronic
or acute problems such as attention deficit disorder or ADHD and adversely affects a child’s
educational performance. Student contends that the District failed to find him eligible for
special education services in the category of OHI as a student with ADHD.

36.  Paul Teuber was the school psychologist who presented Ms. Thomas’s
assessment at the June 2006 IEP meeting which was the common practice between Mr.
Teuber and Ms. Thomas: she would prepare the assessment and he would present it at the
IEP meetings after discussing the assessment with her. The District did not assess ADHD
because it was not an area of suspected disability. There was no testimony from any teacher
or other District personnel that Student’s attention was affecting his ability to perform in the
classroom. Mother also did not list attention as an area of concern on the supplemental
questionnaire she filled out for the April 2006 assessment. The evidence established that
Student was a good student and worked hard in class.

37.  Dr. Moleski determined that Student had ADHD according to her assessment
and that he had attention issues noted during her testing. However, Dr. Moleski had Mother
complete the Child Behavior Checklist and the Disruptive Behavior Rating Scale, which rate
a child’s behavioral and emotional disorder and evaluate the symptoms of ADHD
respectively, and there were no elevated scores. There was insufficient evidence that Student
had attention issues in the school setting that would warrant OHI eligibility. Accordingly,
Student is not eligible for special education under the category of OHI.

Occupational Therapy Reimbursement
38.  Student contends that the District should fund an independent OT assessment.
39.  In April 2006, Mother requested an OT assessment for Student because he was

having issues with handwriting. Mother had been working on handwriting with Student
since kindergarten. Mother discussed the need for an OT evaluation at the June IEP meeting.
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40.  Mrs. Burke told Mother that the school psychologist would complete a
screening and, if appropriate, refer Student for an OT evaluation. According to Mr. Teuber,
an OT evaluation is never part of an initial assessment. However, according to Kevin
Schaefer, a program specialist with the District, an OT evaluation can be part of an initial
evaluation. Ms. Thomas assessed Student’s fine motor skills using the TVPS and the VMI as
part of her psychological assessment. Student scored in the low average range on both tests.

41.  Dr. Moleski assessed Student’s visuospatial and visuoperceptual processing
using the Block Design and Matrix Reasoning subtests on the WASI, as well as the Design
Copying Arrows subtests on the Developmental Neuropsychological Assessment (NEPSY).
Both the WASI and the NEPSY showed Student to be in the average range and Dr. Moleski
labeled this an area of strength. Dr. Moleski also evaluated Student’s motor functioning
using the NEPSY. She concluded his performance was strong and commensurate with his
ability levels.

42.  The District considered Student’s OT needs in the assessment of Ms. Thomas,
who found Student to have low average abilities. There was insufficient evidence to
establish that any additional OT assessment is warranted in light of the testimony and
evidence in this case. Accordingly, Student’s request for an independent OT evaluation or
reimbursement for an OT evaluation is not warranted.

Compensatory Education

43.  On March 22, 2007, Parents obtained an assessment from Lindamood-Bell
(LMB) to determine if Student’s academic deficits could be remediated in its program.
Parents paid $425 for the evaluation. Emily Jane, the Associate Director for LMB in
Sacramento, explained that LMB is a certified non-public agency that works with children
and adults who have learning difficulties or disabilities, and uses research based programs to
help remediate those deficits. Ms. Jayne’s job responsibilities include interpreting
assessment data and determining if individuals would benefit from the LMB program. The
LMB staff conducted a pre-test on Student using portions of standardized testing. The
results show that Student had significant deficits in reading rate, accuracy, fluency and
comprehension as measured on the GORT-4. Student also had deficits in symbol imagery as
measured on the test of Symbol Imagery and informal writing tests demonstrated deficits in
symbols to sound and nonsense spelling. These are the types of deficits that LMB could help
remediate and Student would benefit from the program. According to Ms. Jayne, over 75
percent of LMB students reach grade level or within one year of grade level from the
program, but acknowledged that there was no guarantee. Ms. Jayne recommended that
Student receive intensive sensory-cognitive instruction in the LMB Seeing Stars program and
Visualizing and Verbalizing program, both of which provide instruction in reading fluency,
sight words, decoding, symbol imagery, and phonemic awareness. She recommended that
Student receive 160 to 240 hours for four hours per day, five days per week. The sessions
could occur on a school day or over the summer, but should be at least four hours per day.
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44.  Kathryn Cooper is Student’s second grade teacher. She has a total of 20
students in class and Student is one of the bottom four performing students in class. Student
entered her class the last week of October 2006 after the school year started and she
immediately noticed that Student’s academic performance was below average. He struggled
in reading and language arts, he could not work independently, and he became overwhelmed
with simple instructions. She did not observe Student to have any gross motor deficits. The
average second grade student reads at 80 words per minute but Student read at 36 words per
minute. Ms. Cooper modified Student’s second grade curriculum and takes him aside during
the day to work with him on first grade level work. Ms. Cooper believes Student’s current
program and services are appropriate, but she could not imagine Student passing the second
grade without the curriculum modifications she provides.!!

45.  Student remains significantly below grade level even with the assistance of the
Learning Center and the Never Streaming program. As stated in Factual Finding 17, Student
was making progress at the Learning Center, but not sufficient to warrant progressing to the
third grade, he could benefit from another year of service and an intensive phonemic
awareness program. According to his second grade teacher, Student was in the bottom of his
class. Based upon Student’s continued academic deficits and the District’s failure to
properly assess his needs at the June 2006 IEP meeting, Student is entitled to an award of
compensatory education. The ALJ finds that Student requires intensive remediation to
remediate the lost educational opportunity by the District’s failure to find him eligible for
special education services since June 29, 2006, to the present time. The ALJ further finds
that the LMB program would provide the needed remediation.

APPLICABLE LAW
Burden of Proof
1. Under Schaffer vs. Weast (2005) 546 U.S. 49 [126 S.Ct. 528], the party who
filed the request for due process has the burden of persuasion at the due process hearing.
Student filed for a due process hearing and bears the burden of persuasion.
General Principles
2. Under the IDEA and state law, children with disabilities have the right to

FAPE. (20 U.S.C. § 1400(d); Ed. Code, § 56000.) FAPE means special education and
related services that are available to the child at no charge to the parent or guardian, meet

11 On January 18, 2007, Student’s second grade progress report reflected that he was reading at 28 words
per minute, and working below grade level in reading, writing and spelling. On March 1, 2007, Ms. Cooper sent an
email update stating that Student had completed math chapters 3 through 6 with test scores between 63 and 86
percent. His reading fluency was at 28 words per minute and he recognized 86 out of 96 sight words. He also
averaged 8 out of 10 on weekly spelling tests.
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State educational standards, and conform to the child’s IEP. (20 U.S.C. 8 1401(a)(9).)
“Special education” is instruction specially designed to meet the unique needs of a child with
a disability. (20 U.S.C. § 1401(a)(29).) “Related services” are transportation and other
developmental, corrective and supportive services as may be required to assist the child in
benefiting from special education. (20 U.S.C. § 1401(a)(26).) In California, related services
are called designated instruction and services (DIS), which must be provided if they may be
required to assist the child in benefiting from special education. (Ed. Code, § 56363, subd.

(@)

3. There are two parts to the legal analysis of whether a school district complied
with the IDEA. The first examines whether the district has complied with the procedures set
forth in the IDEA. (Board of Educ. v. Rowley (1982) 458 U.S. 176, 206-07.) The second
examines whether the IEP developed through those procedures was reasonably calculated to
enable the child to receive educational benefit. (Ibid.) The IDEA does not require school
districts to provide special education students the best education available, or to provide
instruction or services that maximize a student’s abilities. (Id. at p.198.) School districts are
required to provide only a “basic floor of opportunity” that consists of access to specialized
instruction and related services individually designed to provide educational benefit to the
student. (Id. at p.201.)

4. Procedural errors in the IEP process do not automatically require a finding of a
denial of a FAPE. Procedural violations may constitute a denial of FAPE only if the
procedural inadequacies impeded the child’s right to a FAPE, caused a deprivation of
educational benefits, or significantly impeded the parents’ opportunity to participate in the
decision making process regarding the provision of FAPE. (20 U.S.C. § 1415(f)(3)(E); W.G.
v. Board of Trustees of Target Range School District No. 23 (9th Cir. 1992) 960 F.2d 1479,
1484.) Procedural errors during the IEP process are subject to a harmless error analysis.
(M.L., et al., v. Federal Way School District (9th Cir. 2004) 394 F.3d 634, 650, fn. 9 (lead
opn. of Alarcon, J.).)

5. An IEP is evaluated in light of the information available at the time it was
developed; it is not judged in hindsight. (Adams v. State of Oregon (9th Cir. 1999) 195 F.3d
1141, 1149.)12 It must be evaluated in terms of what was objectively reasonable when the
IEP was developed. (Ibid.) The focus is on the placement offered by the school district, not
the alternative preferred by the parents. (Gregory K. v. Longview School Dist. (9th Cir.
1987) 811 F.2d 1307, 1314.) The evidence must establish an objective indication that the
child is likely to make progress. The evidence of progress, or lack thereof, must be viewed
in light of the limitations imposed by the child’s disability. (Walczak v. Florida Union Free
School District (2d Cir. 1998) 142 F.3d 119, 130.)

12 Although Adams involved an Individual Family Service Plan and not an IEP, the Ninth Circuit
Court of Appeal applied the analysis in Adams to other issues concerning an IEP. (Christopher S. v. Stanislaus
County Off. of Educ. (9th Cir. 2004) 384 F.3d 1205, 1212.) Further, District Courts within the Ninth Circuit have
adopted its analysis of this issue for an IEP. (Pitchford v. Salem-Keizer School Dist. No. 24J (D. Or. 2001) 155
F.Supp.2d 1213, 1236.)
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Reimbursement and/or Compensatory Education

6. When a LEA fails to provide FAPE to a student with a disability, the student is
entitled to relief that is “appropriate” in light of the purposes of the IDEA. (School
Committee of Burlington v. Department of Education (1996) 471 U.S. 359, 369-371; 20
U.S.C. 8 1415(i)(2)(C)(3).) Based on the principle set forth in Burlington, federal courts
have held that compensatory education is a form of equitable relief that may be granted for
the denial of appropriate special education services to help overcome lost educational
opportunity. (Student W. v. Puyallup Sch. Dist. (9th Cir. 1994) 31 F.3d 1489, 1496.) The
right to compensatory education accrues when the district knows, or should know, that
student is receiving an inappropriate education. Compensatory education does not, however,
necessarily involve an obligation to provide day-for-day or session-for-session replacement
for opportunity or time missed. (Id. at p. 1497). The purpose of compensatory education is to
“ensure that the student is appropriately educated within the meaning of IDEA.” (Ibid.)

Both reimbursement and compensatory education issues are equitable issues requiring a
balancing of the behaviors of the parties.

Requirements of an Evaluation or Assessment13

7. A school district must provide a full and individual initial evaluation before
special education services are initially provided to a child. (20 U.S.C. § 1414(a)(1); 34
C.F.R. 8 300.301(a); Ed. Code, § 56320.) A referral for assessment means a written
assessment for to identify an individual with exceptional needs. (Ed. Code, 8 56029.) All
referrals for special education and related services shall initiate an assessment process and
shall be documented. (Cal. Code Regs., tit. 5, § 3021, subd. (a).) If the referral is verbal, the
school district shall offer to assist the individual making the request to put the request in
writing. (Ibid.) A proposed assessment plan shall be developed within 15 calendar days of
the referral for assessment.14 (Ed. Code, 8 56043, subd. (a).) Parents have at least 15
calendar days from receipt of the proposed assessment plan to arrive at a decision and an IEP
meeting must be held within 60 days of receiving parental consent to the assessment plan.
(Ed. Code, § 56043, subds. (b), (c).) Prior to July 1, 2005, the law required that meeting be
held within 50 days of parental consent. (Ed. Code, § 56043, subd. (d) (2004).)

8. A school district is required to assess a child in all areas of suspected
disability, including in pertinent part, language function, general intelligence, academic
performance, communicative status, and social and emotional status. (20 U.S.C. §
1414(b)(3)(B); 34 C.F.R. § 300.304(c)(4); Ed. Code, § 56320, subd. (f).) A school district
must use a variety of assessment tools and strategies to gather relevant functional,
developmental, and academic information to determine whether the child is eligible for
special education services and the content of the IEP. (20 U.S.C. § 1414(b) (2)(A); 34

13 An evaluation under federal law is the same as an assessment under California law. (Ed. Code,
§ 56302.5.)

14 There are exceptions noted in the statute, but they are not applicable to this matter.
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C.F.R. 8 300.304(b)(1).) The school district shall not use any single measure or assessment
as the sole criterion for determining whether a child is eligible for special education services
or the appropriate educational program. (20 U.S.C. 8 1414(b)(2)(B); 34 C.F.R. §
300.304(b)(2); Ed. Code, § 56320, subd. (e).)

9. An assessment report shall include a determination whether the student may
need special education and related services; the basis for making that determination; the
relevant behavior seen during the observation of the student; the relationship of that behavior
to the student’s academic and social functioning; the educationally relevant health,
development, and medical findings; for a student with a learning disability, a determination
whether there is a discrepancy between achievement and ability that cannot be corrected
without special education and related services; and a determination concerning the effects of
environmental, cultural, or economic disadvantage, when appropriate. (Ed. Code, § 56327.)

Eligibility for Special Education Services

10.  Acchild is eligible for special education services if an IEP team determines that
the child meets one of the eligibility categories and the impairment requires instruction or
services, or both, that cannot be provided with modification of the regular school program.
(Ed. Code, 8§ 56026, subds. (a), (b).)

Eligibility based on a Speech and Language Impairment

11. A child who demonstrates difficulty understanding or using spoken language
to such an extent that it adversely affects his or her educational performance, which cannot
be corrected without special education services, has a language or speech disorder that is
eligible for special education services. (Ed. Code, § 56333.) The difficulty in understanding
or using spoken language shall be assessed by a language, speech, and hearing specialist who
determines that the difficulty results from any of the following disorders: articulation;
abnormal voice; fluency difficulties; and inappropriate or inadequate acquisition,
comprehension, or expression of spoken language such that the child’s language performance
level is found to be significantly below the language performance level of his or her peers.
(Ibid.)

12. A child who has a language or speech disorder meeting one or more of the
following criteria is eligible for special education services: (1) Articulation disorder: the
child displays reduced intelligibility or an inability to use the speech mechanism which
significantly interferes with communication and attracts adverse attention; (2) Abnormal
voice: a child has an abnormal voice which is characterized by persistent, defective voice
quality, pitch, or loudness; (3) Fluency Disorders: a child has a fluency disorder when the
flow of verbal expression including rate and rhythm adversely affects communication
between the pupil and listener; (4) Language Disorder: the pupil has an expressive or
receptive language disorder, in pertinent part, when he or she scores at least 1.5 standard
deviations below the mean, or below the seventh percentile, for his or her chronological age
or developmental level, on two or more standardized tests in one or more of the following
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areas of language development: morphology, syntax, semantics, or pragmatics. (Cal. Code
Regs., tit. 5, 8 3030, subd. (c); Ed Code, 8§ 56333.)

Eligibility based on Specific Learning Disability

13. A specific learning disability means a disorder in one or more of the basic
psychological processes involved in understanding or in using language, spoken or written,
which may manifest itself in the imperfect ability to listen, think, speak, read, write, spell, or
perform mathematical calculations. The term "specific learning disability"” includes
conditions such as perceptual disabilities, brain injury, minimal brain dysfunction, dyslexia,
and developmental aphasia. That term does not include a learning problem that is primarily
the result of visual, hearing, or motor disabilities, of mental retardation, of emotional
disturbance, or of environmental, cultural, or economic disadvantage. (20 U.S.C. 1401(30);
Ed. Code, 8 56337, subd. (a).) In determining whether a pupil has a specific learning
disability a local educational agency is not required to take into consideration whether a pupil
has a severe discrepancy between achievement and intellectual ability in oral expression,
listening comprehension, written expression, basic reading skill, reading comprehension,
mathematical calculation, or mathematical reasoning. (Ed. Code, 56337, subd. (b).) In
determining whether a pupil has a specific learning disability, a local educational agency
may use a process that determines if the pupil responds to scientific, research-based
intervention. (Ed. Code, § 56337, subd. (c).)

14.  For purposes of a SLD determination: (1) Basic psychological processes
include attention, visual processing, auditory processing, sensory-motor skills, cognitive
abilities including association, conceptualization and expression; (2) Intellectual ability
includes both acquired learning and learning potential and shall be determined by a
systematic assessment of intellectual functioning; (3) The level of achievement includes the
pupil's level of competence in materials and subject matter explicitly taught in school and
shall be measured by standardized achievement tests; (4) The decision as to whether or not a
severe discrepancy exists shall be made by the individualized education program team,
including assessment personnel in accordance with Section 56341(d), which takes into
account all relevant material which is available on the pupil. No single score or product of
scores, test or procedure shall be used as the sole criterion for the decisions of the
individualized education program team as to the pupil’s eligibility for special education...(5)
The discrepancy shall not be primarily the result of limited school experience or poor school
attendance. (Cal. Code Regs., tit. 5, § 3030, subd. (j).)

15.  In determining the existence of a severe discrepancy, the individualized
education program team shall use the following procedures: (A) When standardized tests are
considered to be valid for a specific pupil, a severe discrepancy is demonstrated by: first,
converting into common standard scores, using a mean of 100 and standard deviation of 15,
the achievement test score and the ability test score to be compared; second, computing the
difference between these common standard scores; and third, comparing this computed
difference to the standard criterion which is the product of 1.5 multiplied by the standard
deviation of the distribution of computed differences of students taking these achievement
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and ability tests. A computed difference which equals or exceeds this standard criterion,
adjusted by one standard error of measurement, the adjustment not to exceed 4 common
standard score points, indicates a severe discrepancy when such discrepancy is corroborated
by other assessment data which may include other tests, scales, instruments, observations and
work samples, as appropriate. (B) When standardized tests are considered to be invalid for a
specific pupil, the discrepancy shall be measured by alternative means as specified on the
assessment plan. (C) If the standardized tests do not reveal a severe discrepancy as defined
in subparagraphs (A) or (B) above, the individualized education program team may find that
a severe discrepancy does exist, provided that the team documents in a written report that the
severe discrepancy between ability and achievement exists as a result of a disorder in one or
more of the basic psychological processes. The report shall include a statement of the area,
the degree, and the basis and method used in determining the discrepancy. The report shall
contain information considered by the team which shall include, but not be limited to: 1)
Data obtained from standardized assessment instruments; 2) Information provided by the
parent; 3) Information provided by the pupil's present teacher; 4) Evidence of the pupil's
performance in the regular and/or special education classroom obtained from observations,
work samples, and group test scores; 5) Consideration of the pupil's age, particularly for
young children; and 6) Any additional relevant information. (Cal. Code Regs., tit. 5, 8 3030,

subd. (j)(4)(A).)
Eligibility based on Attention Deficit Hyperactivity Disorder

16. A pupil whose educational performance is adversely affected by a
suspected or diagnosed attention deficit disorder or ADHD and demonstrates a need for
special education and related services by meeting eligibility criteria specified in subdivision
(F) or (i) of Section 3030 of Title 5 of the California Code of Regulations or Section 56337
and subdivision (j) of Section 3030 of Title 5 of the California Code of Regulations for the
federal Individuals with Disabilities Education Act (20 U.S.C. 8 1400 and following)
categories of "other health impairments,” "serious emotional disturbance,” or "specific
learning disabilities," is entitled to special education and related services. (Ed. Code, 56339,
subd. (a).)

17. A pupil has limited strength, vitality or alertness, due to chronic or acute
health problems, including but not limited to a heart condition, cancer, leukemia, rheumatic
fever, chronic kidney disease, cystic fibrosis, severe asthma, epilepsy, lead poising, diabetes,
tuberculosis and other communicable infectious diseases, and hematological disorders such
as sickle cell anemia and hemophilia which adversely affects a pupil's educational
performance. In accordance with Section 56026(e) of the Education Code, such physical
disabilities shall not be temporary in nature as defined by Section 3001(v). (Cal. Code Regs.,
tit. 5, § 3030, subd. (f).)
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DETERMINATION OF ISSUES
l. The District failed to assess Student in September 2004.

1. As stated in Factual Findings 2 to 5 and Legal Conclusions 4 and 7 to 9, the
District was obligated to assess Student once Parents requested an evaluation in writing.
Parents requested an evaluation for special education on September 24, 2004 and the District
did not provide an assessment plan or conduct an assessment. However, as stated in Factual
Findings, 2 to 5 and 28, Student was too young to properly evaluate him for SLD and the
District did not deny him a FAPE from October 2004 to June 2006. Accordingly, the
procedural violation was harmless in light of the other evidence in the case.

. The District failed to initiate an assessment within the statutory time frame
after the parental request for assessment in March 2006.

2. As stated in Factual Findings 6 to 11 and Legal Conclusions 4 and 7 to 9, the
District did not initiate an assessment of Student within 15 days of the Mother’s request for
assessment. However, the procedural error was harmless considering the District ultimately
provided an assessment plan and assessed Student for special education within the statutory
time frame and held an IEP meeting on June 29, 2006, to discuss the assessments.

I1l.  Student is entitled to reimbursement for the cost of the independent
educational assessment conducted by Dr. Maria Moleski in summer 2006.

3. As stated in Factual Findings 12 to 28 and Legal Conclusions 4, 5 and 13 to
15, the District’s assessment of Student was not sufficient since the District’s WJ-111
assessment was not valid. Student obtained a private assessment from Dr. Moleski who
thoroughly evaluated Student and found him to have a SLD. Parents paid $2850 for the
evaluation. Even though Parents did not provide notice to the District that they were seeking
an independent evaluation, based upon the inappropriate evaluation by the District, Student’s
continued poor academic performance, the inability of the District to remediate his deficits in
the general education setting, and the thorough, comprehensive and credible evaluation by
Dr. Moleski, Parents are entitled to reimbursement for the cost of the evaluation.

\A Parents are not entitled to reimbursement for the cost of an OT evaluation.

4. As stated in Factual Findings 38 to 42 and Legal Conclusion 6, Parents are not
entitled to reimbursement for the cost of an OT evaluation and are not otherwise entitled to
an independent OT evaluation.

V. Did the District deny Student a free appropriate public education (FAPE)
from October 18, 2004, through October 18, 2006, by failing to make Student eligible for
special education placement and services in the areas of specific learning disability (SLD),
other health impaired (OHI) as attention deficit hyperactivity disorder (ADHD), or speech
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and language (SL) impaired, and by failing to provide Student with an individual education
program (IEP) with appropriate levels of placement and services to meet his unique needs?

5. As stated in Factual Findings 2 to 5 and 28, and Legal Conclusions 4, 5, and
13 to 15, the District did not deny Student a FAPE from October 2004 to June 29, 2006. The
District did not assess Student as required but Student had barely entered kindergarten when
the first request for special education assessment was received. Student had not yet had
enough time in an educational environment to see if his deficits could be remediated within
general education. Dr. Moleski agreed that she could not tell if Student would have been
eligible for special education as SLD in September 2004 because he needed to know his
letters before SLD could be evaluated. However, as stated in Factual Findings 27 and 28, the
evidence established that Student was eligible for special education services at the June 29,
2006 IEP meeting. The District denied Student a FAPE from June 29, 2006, to the present
time by failing to find him eligible for special education services under the category of SLD.

6. As stated in Factual Finding 28, Student is eligible for special education
services in the category of SLD. As stated in Factual Findings 2 to 4 and 43 to 45, and Legal
Conclusion 6, Student continues to have academic needs that have not been remediated in the
general education setting and continue to prevent Student from accessing his educational
curriculum. LMB has two programs that can help address Student’s needs and is necessary
for Student to receive educational benefit at school and also to compensate Student for lost
educational opportunity by the District’s failure to properly assess and find him eligible for
special education services from June 29, 2006, to the present time. Accordingly, Student is
entitled to the LMB program as compensatory education. As stated in Legal Conclusion 6,
compensatory education and reimbursement are equitable remedies that should consider the
conduct of the parties and lost educational opportunity. The LMB program was
recommended for 160 to 240 hours, but Student received some educational benefit from the
Never Streaming program at the Learning Center, which mitigated the amount of lost
educational opportunity. Accordingly, Student is entitled to 160 hours in the LMB program.
In addition, Parents are entitled to reimbursement for the cost of the LMB evaluation since
the expense was incurred as a result of the District’s failure to properly assess Student and to
properly determine his educational needs and lost educational opportunity.

7. As stated in Factual Findings 35 to 37 and Legal Conclusions 5 and 11 to 12,
Student is not eligible for special education services in the category of OHI as ADHD.

8. As stated in Factual Findings 29 to 34 and Legal Conclusions 5 and 16 to 17,
Student is not eligible for special education services in the category of SL impaired.
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ORDER

1. The District shall hold an IEP meeting within 30 days of this order and provide
Student a special education program consistent with this Decision finding Student eligible for
special education services under the category of SLD.

2. Within 45 days of the date of this Order, the District shall provide payment to
Student’s Parents in the amount of $3275, which is the combined amount of Dr. Moleski’s
evaluation ($2850) and the LMB assessment ($425).

3. Within 30 days of the date of this Order, the District shall contract with LMB
to provide Student with 160 hours of the Seeing Stars and Visualizing and Verbalizing
programs at the LMB facility in Sacramento. The District shall coordinate the attendance at
the program with Parents. The District shall incur the cost of transportation to and from the
program.

PREVAILING PARTY

Education Code section 56507, subdivision (d), requires that the hearing decision
indicate the extent to which each party has prevailed on each issue heard and decided. The
Student prevailed on Issues One, Two, and Three, and Student prevailed on the most
significant issue litigated in Issue Five. The District prevailed on Issue Four and partially on
Issue Five.

RIGHT TO APPEAL THIS DECISION

The parties to this case have the right to appeal this Decision to a court of competent
jurisdiction. If an appeal is made, it must be made within ninety (90) days of receipt of this
decision. (Ed. Code, 8§ 56505, subd. (k).)

DATED: May 15, 2007
ICHARD M. CLARK
Administrative Law Judge

Special Education Division
Office of Administrative Hearings
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