BEFORE THE
OFFICE OF ADMINISTRATIVE HEARINGS
STATE OF CALIFORNIA

In the Matter of;
PARENTS ON BEHALF OF STUDENT, OAH CASE NO. 2009080029
V.

TUSTIN UNIFIED SCHOOL DISTRICT.

DECISION

The due process hearing in this matter convened on April 13, 14, 15, 19, 20, 21 and
27, 2010, before Timothy L. Newlove, Adminstrative Law Judge (ALJ) from the Office of
Administrative Hearings (OAH), State of California.

David M. Grey, attorney at law from the office of Grey & Grey, represented Parents
and Student. Student attended the entire hearing. Student’s Mother attended the majority of
the hearing.

Jennifer Brown, attorney at law from the office of Best, Best & Krieger, represented
the Tustin Unified School District (Tustin or District). Dr. Lori Stillings, an Assistant
Superintendent of Special Education for the District, also appeared at the due process
hearing.

On July 31, 2010, Parents on behalf of Student, through counsel, filed with OAH a
Request for Due Process Hearing and Mediation (Complaint). On November 17, 2009,
pursuant to an order issued by OAH granting Student the right to file an amended pleading,
counsel for Parents and Student filed with OAH a First Amended Request for Due Process
Hearing and Mediation (First Amended Complaint). On January 5, 2010, OAH issued an
order continuing the scheduled hearing date, thereby tolling the decision timeline in the
matter.

For the due process hearing, Student’s attorney requested communication access real-
time translation (CART) services pursuant to Civil Code section 54.8. OAH granted this
request and provided CART services for Student at the hearing.

At the close of the hearing, the parties agreed to a briefing schedule. On May 10,
2010, counsel for Student and the District submitted closing briefs. The ALJ marked



Student’s brief as Exhibit S-36 and the District’s brief as Exhibit D-53, and closed the
record.

ISSUES

The issues in this case are whether, for the June 9, 2009 and October 22, 2009
individualized education program (IEP) meetings held by the District on behalf of Student,
the District denied Student a free appropriate public education (FAPE) by failing to properly
assess, consider and provide Student with CART services?

CONTENTIONS

Student is hard-of-hearing. She has a cochlear implant in her right ear and a hearing
aid on her left ear. She has difficulty hearing and understanding everything that is said in the
classroom. The District held IEP meetings in June and October 2009 relating to Student’s
freshman year in high school. At these meetings, her Mother requested that the District
provide CART services for Student in her four academic classes. The District deferred
making a decision on this request, and sought permission to assess Student’s need for CART
services in high school. Mother only recently provided consent for this assessment.

Student contends that the District denied her a FAPE by not assessing her need for
CART services, by not properly considering her request for CART services, and by not
providing CART services in her special education program developed at the June and
October 2009 IEP meetings. Student contends that, as a hard-of-hearing pupil, California
statutes guarantee that her special education program contain services that provide direct and
equal communication access to instruction and discussion in the classroom. Student further
contends that the real-time verbatim transcription provided by CART is the sole service that
meets this standard.

In response, the District points to the excellent progress that Student has made in
public schools. The District disagrees that Student’s IEP team needed to develop an IEP that
guaranteed equal communication access. Instead, the District contends that the “educational
benefit standard” guided Student’s IEP team and that the team met this standard because
Student’s June 2009 IEP, which established her special education program for ninth grade,
was reasonably calculated to provide her with educational benefit.

Based upon the following Findings of Fact and Conclusions of Law, this Decision
determines that the Tustin Unified School District did not commit procedural violations of
special education law as regards the assessment of Student and the development of her IEP.
The Decision determines that the state statutes advanced by Student require an IEP team to
make certain considerations in the development of an individualized education program for a
deaf or hard-of-hearing child, but do not create a substantive FAPE standard. Finally, the



Decision determines that Student’s June 2009 IEP was appropriate without providing for
CART services.

FACTUAL FINDINGS
The Student

1. The Student in this matter is a fifteen-years-and-nine-month-old female who
currently is a ninth-grade pupil at a District high school. Student qualifies for special
education as a pupil who is hard-of-hearing. She resides with her family in a home that is
within the confines of the Tustin Unified School District.

2. Student was born with severe to profound hearing loss in both ears, a condition
that her Parents discovered when she was seven months old. At the age of 12 months,
Student received hearing aids. A hearing aid is an electronic device that brings amplified
sound to the ear and consists of a microphone, amplifier and receiver. At the age of 14
months, Student started receiving auditory-verbal therapy from Karen Rothwell-Vivian, a
licensed Audiologist and certified Auditory-Verbal Therapist. Auditory-verbal therapy
(AVT) is a methodology that teaches a hearing-impaired child how to use a hearing aid or
cochlear implant to understand speech and learn to talk. The principles of AVT stress the
acquisition of spoken language, full mainstreaming into the regular education system, and
parental involvement in helping the child to listen and speak. For the past 14 years, Ms.
Rothwell-Vivian, as a licensed non-public agency, has provided AVT for Student, and the
District has funded such services.

3. In May 1998, at the age of three years and nine months, Student underwent
surgery for a cochlear implant in her right ear. A cochlear implant is a medical device
designed to assist individuals with severe to profound hearing loss to interpret speech and
sounds. A cochlear implant has external and internal components. The external components
include a microphone, a speech processor and a transmitting coil. The internal components
include a receiver/stimulator that is located directly under the skin and an array of electrodes,
implanted in the cochlea, that emit electrical charges to stimulate the auditory nerve fibers.
Student wears a hearing aid on her left ear.

4. Since receiving the cochlear implant, Student has made remarkable progress in
her abilities relating to receptive and expressive communication. Shortly after the implant
surgery, Ms. Rothwell-Vivian conducted an evaluation which showed that Student’s
language level was 11 months behind her hearing age and 23 months behind her
chronological age. Gradually, Student closed this gap with improvements in language
comprehension, language expression and auditory skills.

5. Student is an oral-deaf person. Her chosen mode of communication is spoken
English. She has attended schools within the Tustin Unified School District since
kindergarten which was the 2000-2001 school year. Student has attended regular education



classes with typically developing peers, and she has passed from grade to grade. During
elementary school, the District assisted Student with an FM sound-field system in her
classes. With a sound-field amplification system, the teacher’s voice is transmitted from a
microphone to speakers that are mounted on the classroom ceiling or walls. During middle
school, the District assisted Student with a personal FM system which has two main parts: a
microphone for the person speaking (usually the teacher) and a receiver that delivers the
voice signal to the hearing aid or cochlear implant of the pupil. With the personal FM
system, Student carried the microphone to each class for use by her teachers.

6. Although Student’s preferred mode of communication is the spoken word, she
is adept at lip-reading which she uses to supplement her hearing. Student better understands
spoken language when she is facing the person who is speaking.

7. Student has certain unique needs caused by her hearing impairment. She can
experience difficulty following a discussion in a large group, including the classroom setting.
In this vein, she has difficulty hearing and understanding a speaker when there is background
noise. She has trouble hearing and repeating the final consonant blend in words. She also
has trouble following rapid speech.

Seventh Grade, the 2007-2008 School Year

8. For the 2007-2008 school year, Student attended seventh grade at Pioneer
Middle School which is within the District system. During this school year, Student took the
following general education courses: Culinary Arts, Peer Assistance Leadership (PAL),
Social Science, Pre-Algebra, Life Science and Physical Education. Except for a “C-" in Pre-
Algebra, Student earned “A”s and “B”s in her classes, and she easily passed into the eighth
grade. The PAL class was an elective course which involved the pupils performing
community services such as tutoring children in elementary schools and fundraising.

9. California schools follow a Standardized Testing and Reporting Program
(STAR) which requires districts to administer California Standards Tests (CST) to pupils in
grades two to 11. In seventh grade, Student scored proficient scores in English Language
Arts and Math on the CST. In eighth grade, Student scored basic in English Language Arts,
and proficient in Math, History and Science on the CST.

10.  OnJune 9, 2008, at the close of her seventh grade year, the District held an
annual IEP meeting for Student. The purpose of the meeting was to establish Student’s
special education program for the 2008-2009 school year which was eighth grade for her.
The IEP team, including Mother, agreed upon a program that contained the following
features. The team developed five goals. One goal sought to improve Student’s abilities in
the area of written expression, and Ms. Rothwell-Vivian submitted four goals to improve
Student’s abilities of auditory comprehension and oral expression. The team agreed that
Student required an FM system in her classrooms. The team agreed to continue to provide
Student with AVT services through Ms. Rothwell-Vivian in the amount of two 60-minute



sessions each week. The team also agreed to provide Student with services which included
resource consultation with her teachers and the monitoring of the FM system.

11.  Inaddition, the June 9, 2008 IEP included numerous accommodations
designed to assist Student in the classroom. These accommodations included the following:
(1) preferential seating by placing Student with a clear view of the teacher and with her right
ear closest to the speaker; (2) presenting directions and new words by facing Student; (3)
helping Student to know who is talking or reading; (4) providing extended time on
classwork, if needed; (5) providing homework assignments visually; (6) providing an extra
set of textbooks; (7) providing Mother with tests in History, Language Arts and Science a
week in advance; (8) providing study guides for tests a week in advance; and (9) providing
hard copies of notes or outlines a week in advance before any test based upon such notes or
outlines.

12.  Atthe June 9, 2008 IEP meeting, for the first time, Mother raised the issue of
providing Student with CART services. Mother informed the IEP team that she was
concerned about her daughter’s transition from middle to high school. Mother provided the
team with a three-page document entitled “Real-Time Captioning” which described speech-
to-text technology and the benefits that deaf or hard-of-hearing pupils derive from CART
services. The IEP notes for the June 2008 meeting state that “The district will respond to this
request in writing by June 25, 2008,” but no response was forthcoming.

13.  Communication access real-time translation, or CART, is an assistive
technology that is comparable to court reporting. CART services involve a captionist who,
like a court stenographer, enters spoken words and sounds into a stenotype machine.
Computer software then translates the entries into real-time captions which usually appear on
a laptop computer screen placed near the deaf or hard-of-hearing individual who can view
the screen to follow the discussion. CART is a speech-to-text system that provides word-for-
word transcription.

14.  Sandy Eisenberg testified on behalf of Student at the due process hearing. Ms.
Eisenberg operates a business called Total Recall Captioning which provides CART services
for many organizations, including school districts, colleges and universities. According to
Ms. Eisenberg, a trained CART captionist should be able to make entries at 180 words per
minute which results in an accuracy rate of 95 percent or greater. Ms. Eisenberg stated that
for pupils CART offers many benefits, including an improved ability to understand
classroom discussions, take notes, and build vocabulary. Through CART, a pupil also has
the opportunity to receive a transcript of a classroom proceeding. Ms. Eisenberg stated that
her company charges 55 to 60 dollars per hour for providing CART services. Before the due
process hearing, Ms. Eisenberg had not met Student, and she has not observed Student in the
classroom.

15.  On August 18, 2008, Student presented for an audiology evaluation at the
House Ear Institute. For the evaluation, Student had the cochlear implant in her right ear, but
did not wear her hearing aid for the left ear. The audiogram from this evaluation showed that



Student had hearing in her right ear with the cochlear implant at 20 to 30 decibels from 250
to 4000 hertz. This result indicated that, with the cochlear implant, Student had access to
hearing all sounds in the speech spectrum. The audiogram also showed that Student had
profound hearing loss in her unaided left ear.

Eighth Grade, the 2008-2009 School Year

16.  For the 2008-2009 school year, Student attended eighth grade at Pioneer
Middle School. During the first semester, she took the following regular education classes:
Spanish I, Algebra I, PAL, Language Arts, Social Science, Physical Science and Physical
Education. For the second semester, Student maintained the same course work, except that
she transferred into the honors classes for Language Arts (English) and Social Sciences
(United States History).

17.  Student used her personal FM system for each class during the first semester
of eighth grade, but she ceased using the system for the second semester. Starting in sixth
grade, Student had experienced problems with the FM system. The equipment produced
static which annoyed Student and caused headaches. The FM system also amplified
unwelcome noises such as the movement of the teacher and whooshing sounds. District
personnel were not successful in attempts to fix these problems.

The Triennial Assessment

18.  On April 24, 2009, the District sent to Parents an Individual Assessment Plan.
Laura Gonzalez prepared the plan. Ms. Gonzalez is a School Psychologist for Tustin Unified
School District. The assessment plan concerned the District’s triennial evaluation of Student.
The plan informed Parents that the District intended to evaluate Student in the following
areas: (1) academic/pre-academic achievement; (2) intellectual development; and (3)
health/vision/hearing.

19.  On April 26, 2009, Mother signed the assessment plan, but did not check the
box indicating parental consent. Instead, with regard to the proposed evaluation for
academic/pre-academic achievement, Mother wrote: “No not necessary. Look at her grades
& STAR test results.” With regard to the proposed evaluation for intellectual development,
Mother wrote: “No not necessary. See 5thgrade IQ test.” Subsequently, Mother discussed
the plan with Ms. Gonzalez. Mother informed Ms. Gonzalez that she did not have concerns
about Student’s academics, and did not like the intrusion of further testing. Ms. Gonzalez
informed Mother that the District has a duty to assess a special needs pupil every three years.
After this discussion, on May 1, 2009, Mother gave consent to the proposed assessment plan.

20.  On May 5, 2009, the District sent to Parents a second Individual Assessment
Plan. This plan amended the assessment plan dated April 24, 2009, by adding two additional
areas of evaluation: (4) language/speech/communication development and (5) District
audiologist testing. On May 6, 2009, Mother gave written consent to the amended
assessment plan.



21.  The District retained Maria Abramson, Doctor of Audiology, to perform the
audiological evaluation referenced in the May 5, 2009 assessment plan for Student. Dr.
Abramson received a masters of science in audiology from the University of Washington in
1979. Since that time, she has provided audiology services in a variety of settings, including
school districts throughout Southern California. She is highly qualified, and capable of
performing an audiological assessment of Student.

22.  Dr. Abramson testified at the due process hearing and was a persuasive
witness. She stated that, after the District retained her services, she reviewed the House Ear
Institute audiology evaluation, dated August 2008, which was the most recent information
that the District possessed concerning Student’s hearing. Dr. Abramson recommended that
the District test Student to acquire information that did not appear in the House Ear Institute
audiogram. This information included Student’s ability to hear with her left ear aided by the
hearing aid, and Student’s ability to recognize words in quiet and in noise. With this
additional information, Dr. Abramson intended to concentrate on adjusting or improving
Student’s FM system. She testified that a functional FM system would enhance the voices of
persons speaking in the classroom and thereby improve Student’s ability to hear and
understand what was occurring in her courses. She opined that a functioning FM system
would be appropriate for Student because she is an excellent auditory learner. Dr. Abramson
testified that, with the cooperation of Student and her Parents, she could adjust or improve
the FM system for use in the classroom. Despite repeated attempts to schedule an
appointment, Mother did not permit Dr. Abramson to perform an audiological assessment of
Student.

23.  The District’s triennial assessment of Student was conducted during May and
June of 2009, and consisted of a health evaluation performed by a District nurse, an
Auditory-Verbal Progress Report prepared by Karen Rothwell-Vivian, a Speech and
Language Report prepared by Cynthia Negru, a Multidisciplinary Report prepared by Laura
Gonzalez, teacher observations of Student and classroom observations of Student. For the
evaluations, Student met with the District assessors in their respective offices and wore her
hearing aid, but did not use the personal FM system.

The Progress Report and Recommendations of Karen Rothwell-Vivian

24.  Ms. Rothwell-Vivian prepared her report in May 2009 to evaluate Student’s
annual progress in auditory-verbal communication and interaction skills. Her evaluation
included the administration of several standardized tests. Ms. Rothwell-Vivian gave Student
the Expressive Vocabulary Test, which measures expressive vocabulary and word retrieval.
On this test, Student received a standard score which placed her in the 50th percentile in
comparison to children with typical hearing of the same chronological age. Ms. Rothwell-
Vivian gave Student the Peabody Picture Vocabulary Test, Third Edition, which measures
understanding of standard American English through hearing. On this test, Student received
a standard score which placed her in the 58th percentile in comparison to children with
typical hearing of the same chronological age. Ms. Rothwell-Vivian also administered the
Test of Auditory Comprehension (TAC) which measures auditory memory skills. On the



TAC, Student displayed continued strength in sequencing three events and recalling details
in a six-to-eight-sentence story. However, Student scored below average in sequencing
events with a competing message, leading Ms. Rothwell-Vivian to conclude in her report that
“(L)istening to information continues to be significantly compromised when a competing
message is introduced.”

25.  In conjunction with her May 2009 Auditory-Verbal Progress Report, Ms.
Rothwell-Vivian submitted proposed goals for consideration at the upcoming IEP meeting
for Student. The goals concerned Student’s auditory comprehension and oral expression
abilities, and included the following: (1) a goal to help Student discriminate between words
that differ in final consonant blends (e.g. week/weep, reason/raison, sedation/summation); (2)
a goal to assist Student to distinguish between words and situations (e.g. the difference
between “hurricane” and “cyclone”); (3) a goal to improve Student’s ability to hear and
pronounce final consonant blends in words; and (4) a goal to help Student understand
idiomatic expressions (e.g. “it’s raining cats and dogs”).

26.  In her Progress Report, Ms. Rothwell-Vivan recommended that Student
continue to receive auditory-verbal therapy. She also recommended that Student “receive
real-time captioning in all her academic classes in high school so she has access to the
information presented by both her educators and peers.”

27.  Karen Rothwell-Vivian testified on behalf of Student at the due process
hearing. Ms. Rothwell-Vivian has 25 years of experience working with deaf and hard-of-
hearing individuals as an Auditory-Verbal Therapist and Educational Audiologist.
Regarding her recommendation that the District provide Student with CART services, Ms.
Rothwell-Vivian stressed that Student has difficulty hearing in conditions with background
noise, and, with her hearing loss, she will always need to improve her store of vocabulary.
Ms. Rothwell-Vivian stated that the classes in high school are fast-paced, involving much
discussion, and that Student can use CART services to understand what everybody is saying.
She stated that the word-for-word transcription provided by CART will help Student take
notes, build her vocabulary, better understand idiomatic expressions, and identify sounds like
“ah” or “hmmm” which are otherwise not words. Ms. Rothwell-Vivian also opined that
CART services will allow Student to be more fully included in her classrooms because she
will not lose the context of class activity.

28.  Ms. Rothwell-Vivian is highly qualified in her field and deserves much credit
for her long-standing work with Student. However, for several reasons, her opinion on
Student’s need for CART services was less persuasive than the opinion of Student’s teachers
that she does not require further supports in the classroom in order to receive educational
benefit. First, Ms. Rothwell-Vivian has not observed Student in the classroom. Second, Ms.
Rothwell-Vivian admitted that she makes a standard recommendation for CART services
whenever a deaf or hard-of-hearing client enters high school.



The Speech and Language Assessment Performed by Cynthia Negru

29.  Cynthia Negru conducted a Speech and Language Evaluation as part of
Student’s triennial assessment. Ms. Negru is a Speech and Language Pathologist with an
educational background in communication disorders. She has worked for Tustin Unified
School District since 2002. During Student’s attendance at Pioneer Middle School, Ms.
Negru had the responsibility of monitoring her hearing aid and personal FM system.

30.  For her Speech and Language Evaluation, Ms. Negru employed formal and
informal tests. She administered the Clinical Evaluation of Language Fundamentals, Fourth
Edition (CELF-4), which measures a pupil’s memory and skills in the semantic and linguistic
domains of receptive and expressive language, and skills relating to word-finding and word
retrieval. On the CELF-4, Student scored in the average range for core language, expressive
language and language memory, and she scored in the above-average range for receptive
language. Ms. Negru evaluated Student with the Comprehensive Assessment of Spoken
Language (CASL), which measures oral language skills. On the CASL, Student scored in
the average range in the areas of synonyms, grammaticality judgment, inferences and
ambiguous sentences. She scored well above average in the subtest of pragmatic judgment
which refers to the effective and appropriate use of communication in social situations. Ms.
Negru also administered the Goldman-Fristoe Test of Articulation, Second Edition, which
assesses a pupil’s ability to articulate consonants in words and connected speech. On this
test, Student had only one error: she dropped the final “z” sound in the word “scissors.”

31.  Inher Speech and Language Evaluation, Ms. Negru held a reciprocal
interview with Student and determined that she conversed appropriately and that her
conversational speech was 100 percent intelligible. Prior to her assessment, Ms. Negru had
consulted with Karen Rothwell-Vivian and learned that Student had difficulty discerning
words with final consonant blends (e.g. “best” and “cold”). Based upon this information,
Ms. Negru performed an informal test of auditory discrimination by standing three feet
behind Student and asking her to repeat two different lists of 39 words that had final
consonant blends. On this test, Student repeated correctly only 79 and 85 percent of the
words from the two lists. During the due process hearing, Ms. Negru admitted that a child
with normal hearing would score 100 percent on this test.

32.  For her evaluation, Ms. Negru requested four of Student’s eighth grade
teachers to complete the CELF-4 Pragmatic Profile Questionnaire. The Questionnaire asked
the teachers to rate Student in the different areas of communication, including (1) rituals and
conversational skills, (2) asking for, giving and responding to information, and (3) non-
verbal communication skills. For the most part, the teachers rated Student in the “Always”
appropriate range. The results of this survey corresponded to the superior score that Student
received on the “pragmatic judgment” subtest of the CASL.

33.  For her evaluation, Ms. Negru also observed Student for 30 minutes in her
Physical Science class, and for 30 minutes during her Physical Education class. In the
Physical Science class, Ms. Negru observed that Student was attentive, followed instructions,



talked with peers and appeared to access the instruction. In the Physical Science class, Ms.
Negru watched Student participating in a softball game and saw that she was athletic, fully
involved and a team leader. Ms. Negru’s observations were consistent with previous
occasions when she viewed Student functioning in the classroom while attending to her FM
equipment.

The Multidisciplinary Report of Laura Gonzalez

34.  Laura Gonzalez administered several tests and prepared a Multidisciplinary
Report dated June 5, 2009, for Student’s triennial assessment. Ms. Gonzalez is a licensed
Educational Psychologist who has worked for the Tustin Unified School District since 2004.
Ms. Gonzalez tested Student with the Universal Non-verbal Intelligence Test (UNIT), which
measures a pupil’s complex memory and reasoning abilities. On the UNIT, Student obtained
a full-scale 1Q score of 100, which placed her in the average range of cognitive abilities. Ms.
Gonzalez also administered the Wide Range Assessment of Memory and Learning, Second
Edition (WRAML-2), which measures a pupil’s memory ability. On the WRAML-2,
Student scored in the above-average range for verbal memory and in the average range for
visual memory and screening memory. Student’s average memory screen indicated that her
learning potential is within the average range and was consistent with the test results from
the UNIT.

35.  The Multidisciplinary Report prepared by Ms. Gonzalez incorporated the
results of the Woodcock-Johnson Test of Achievement, Third Edition (WJ-111), administered
by Christine Kiernan. Ms. Kiernan is a resource teacher who has worked at Pioneer Middle
School for three years. The WJ-I11 consists of a series of achievement tests designed to
measure a pupil’s academic accomplishment in the areas of reading, math, written and oral
expression, and listening comprehension. On the WJ-111, Student received average scores for
reading comprehension, basic reading skills, oral expression and listening comprehension.
She received above-average scores for mathematical reasoning, math calculation skills and
written expression. Student’s scores on the WJ-111 indicated that she can function quite
capably in a regular education classroom, and were consistent with the scores of memory
ability from the WRAML-2 administered by Laura Gonzalez. Student’s scores on the WJ-III
were also consistent with other measures of academic performance, including her grades and
results from the CST.

36.  OnJune 2, 2009, Ms. Gonzalez sent an email to Student’s eighth grade
teachers. The email requested information about Student for consideration at the upcoming
IEP meeting, and asked the teachers to answer the following questions: (1) Is she able to
answer grade-level “Why” or inferencing questions appropriately in the class?; (2) Is she
seated in the front of the class? If yes, can she hear what is being said behind her and
respond appropriately?; (3) Does she participate in class discussions?; (4) Does she work
well in groups?; (5) Does she use her FM system?; (6) How do you see her hearing
impairment impeding her academic progress/performance?; and (7) Do you foresee any
difficulties for (Student) as a ninth grader, considering the demands at high school?
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37.  The teachers provided responses which Ms. Gonzalez placed in her
Multidisciplinary Report. In general, in their responses, Student’s eighth grade teachers
described a model pupil who was highly motivated and enjoyed school, who paid attention,
participated actively and performed well in class, who did not need further supports or
accommaodations to access the curriculum, and who was ready for high school.

Eighth Grade Teacher Observations

38.  Four of Student’s eighth grade teachers from Pioneer Middle School testified
at the due process hearing: Melanie Miranda, John Billings, John Shafer and Christine
Kiernan.

39.  Melanie Miranda was Student’s Language Arts teacher for eighth grade. She
has taught and served as a counselor at Pioneer Middle School since 1999. During the first
semester, Student was in Ms. Miranda’s college preparatory Language Arts course, and she
used her personal FM system. For the second semester, Ms. Miranda moved Student into the
honors Language Arts class, and she did not utilize the FM system. There were 39 pupils in
the honors class. Ms. Miranda arranged the room in a horseshoe with rows of seats facing
the middle of the class. Student sat in the front row with her right ear closest to the teacher.
Ms. Miranda taught the honors class through direct instruction, group discussion and work
groups. Ms. Miranda described Student as a “standout” pupil. She opined that Student heard
the teacher and her classmates because she paid attention, participated actively, made
responsive comments and interacted with her peers. She found that Student’s note-taking
skills were comparable to other pupils in the class. She stated that Student never complained
that she was not hearing classroom discussion.

40.  John Billings was Student’s eighth grade Social Science teacher. The class
covered United States history from the colonial period to 1914. Mr. Billings has served as a
U.S. History teacher within the Tustin Unified School District for 37 years. For the first
semester of eighth grade, Mr. Billings taught Student in his college preparatory Social
Science class. For the second semester, based upon her strong work, Mr. Billings advanced
Student to his honors course. There were 38 pupils in the honors Social Science class. Mr.
Billings also arranged his room in a horseshoe and Student sat in the front row near the
teacher. Mr. Billings taught his history course primarily through the presentation and
discussion of worksheets. He described Student as an “outstanding” pupil who made an easy
transition into the greater demands of the honors class. He testified that he assumed that
Student did not have difficulty hearing classroom discussion, including statements made
behind her, because Student volunteered, made appropriate comments, and did not complain
that she was missing material.

41.  John Shafer was Student’s Physical Science teacher for eighth grade. He has
taught science at Pioneer Middle School for the last seven years. Mr. Shafer taught his
Physical Science course through lectures, lab work and review of homework assignments.
For his lectures, like Student’s other teachers, Mr. Shafer projected written materials onto a
screen. For the lab work, the class formed into small groups of four pupils to perform the
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assigned activities. There were 34 pupils in Physical Science, which he described as more
noisy than most classrooms since he encouraged his pupils to participate. Mr. Shafer
enjoyed having Student in his class since she was attentive and active. Mr. Shafer testified
that he did not think that Student had trouble hearing what occurred in class because he
observed that she asked appropriate questions, made appropriate comments, and performed
well.

42.  Inaddition to her duties as a resource instructor, Christine Kiernan co-taught
Student’s eighth grade math class. The other teacher was Ms. Stoerger. The class was a Pre-
Algebra course designed to prepare pupils for Algebra in high school. There were 36 pupils
in the class. Ms. Kiernan and Ms. Stoerger arranged the room with seven rows of seats.
They taught the class through direct instruction from an overhead projector, review of
homework and pupil participation. The participation involved the pupils completing projects
at a board in the front of the class, and breaking into groups called “Pair Share.” Ms.
Kiernan described the Math class as noisy because, at times, many pupils were talking. She
stated that Student did “fantastic the whole year.” Ms. Kiernan did not observe that Student
had difficulty in the class, including the times that she performed problems at the board and
participated in Pair Share. Ms. Kiernan also stated that Student took good notes which, at
times, the teachers shared with pupils who had been absent.

43.  Each teacher who testified at the due process hearing stated that he or she
graded Student the same as other pupils. The Multidisciplinary Report prepared by Ms.
Gonzalez contained Student’s grades as of June 5, 2009. At this time, Student was earning
an “A” in Math, a “B+” in Spanish, a “B+” in honors Social Science, an “A” in honors
Language Arts, a “B” in Physical Science, an “A” in Peer Assistance Leadership, and an
“A+” in Physical Education. She ended the eighth grade year with an “A-" in Math, a “B+”
in Spanish, a “B+” in honors Social Science, an “A-" in honors Language Arts, a “B” in
Physical Science, an “A” in PAL, and an “A” in Physical Education, for an adjusted grade
point average of 3.57.

44.  The teachers from Pioneer Middle School who testified at the hearing
evidenced skill, dedication and innovation. They are clearly excellent instructors, and each
had a high opinion of Student. Their testimony was persuasive as regards the benefit Student
received from her public education, and the lack of her need for additional supports in the
classroom.

The June 2009 IEP

45.  OnJune 5, 2009, the District convened an IEP meeting for Student. The
purpose of the meeting was to discuss Student’s triennial assessment and her transition from
middle school to high school, and to formulate her special education program for ninth grade.
The persons who attended this meeting included Mother and Karen Rothwell-Vivian. The
discussion at the June 5th meeting followed the format of the standardized IEP document
utilized by the District. This discussion included a consideration of Student’s strengths,
interests and learning preferences. In this regard, the IEP team described Student as
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“friendly, polite, active, likes school, involved in a lot of activities and is a leader at school.”
Mother informed the team that Student had lost more hearing and that the family was
considering a cochlear implant for her left ear.

46.  The IEP team reviewed Student’s triennial assessment, including the Auditory-
Verbal Services Progress Report prepared by Karen Rothwell-Vivian. From the triennial
evaluation, the team discussed Student’s present levels of performance and determined that
she did not have unique needs in the areas of academic, cognitive and functional skills, in
communication development, and in social and emotional development. Specifically, in her
Speech and Language Evaluation, Cynthia Negru determined that Student did not have
deficits in the areas of semantics, syntax and morphology, pragmatics, and articulation.
From the reports of Ms. Rothwell-Vivian and Ms. Negru, the IEP team recognized that
Student continued to have problems producing final consonant blends in conversational
speech. Ms. Rothwell-Vivian also underscored that, in terms of hearing and understanding,
Student’s area of weakness was in listening with competing noise.

47.  Atthe June 5, 2009 meeting, Melanie Miranda served in the capacity as
Student’s general education teacher. Ms. Miranda reported on Student’s progress in school.
She informed the IEP team that, despite not using the personal FM system for the second
semester of eighth grade, Student was performing well in her classes. Ms. Miranda reported
that, through her PAL course, Student volunteered as a tutor at a local elementary school.
She also reported that Student was social at school dances. Ms. Miranda informed the team
that, like many other eighth grade pupils, Student needed to improve in the areas of critical
thinking and analytical writing.

48.  The IEP team discussed the subject of goals. The team determined that
Student had met the goal relating to written expression from her June 2008 IEP. Karen
Rothwell-Vivian also reported that Student had met the four goals relating to auditory
comprehension and oral expression that she had submitted at the June 2008 IEP. Based upon
her strong showing in eighth grade, the IEP team decided that Student did not require goals
in the area of academics for her freshman year in high school. Instead, from concern that
Student was reluctant to report problems with the FM system, the team formulated a goal
entitled “self-advocacy in relation to hearing loss” that required Student to report to her
teachers when she experienced difficulty hearing in the classroom. The team also discussed
the four goals proposed by Ms. Rothwell-Vivian in conjunction with her Progress Report.
The proposed goals did not contain performance baselines, and the IEP team adjourned the
meeting in order to permit Ms. Rothwell-Vivian to provide this information.

49.  OnJune 15, 2009, the District reconvened Student’s IEP meeting. Based upon
Student’s progress and academic proficiency, the team discussed a reduction in the amount
of AVT services provided by Karen Rothwell-Vivian. At the conclusion of this meeting, the
IEP team offered to provide Student a special education program that contained the
following features. The team adopted five goals for Student, including the goals submitted
by Ms. Rothwell-Vivian. The team offered Student AVT services through Ms. Rothwell-
Vivian in the amount of one 60-minute session per week. The team offered 30 half-hour
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sessions of specialized deaf and hard-of-hearing consultations which involved a specialist
checking with Student and her teachers. The team also offered 60 half-hour sessions of
individual speech and language therapy through a District provider.

50.  Inaddition, the District offered to place Student in the general education
classroom with the following accommodations: (1) preferential seating in the classroom by
placing Student with her right ear closest to the speaker; (2) preferential seating at assemblies
and other large gatherings by placing Student directly in front of the speaker and next to a
friend; (3) providing Student with a clear view of the teacher and instructional resources; (4)
presenting new words and directions by facing Student; (5) presenting homework
assignments visually; (6) providing daily announcements in writing; (7) helping Student to
know who is talking or reading; and (8) providing Student with an extra set of textbooks.
The team also discussed and recommended that Student utilize a personal FM system in high
school, but Mother stated that Student did not want to wear such a system.

51. At both the June 5 and 15, 2009 IEP meetings, Mother requested the District to
provide CART services for Student at the beginning of high school in her academic classes.
Mother stated that she was requesting the CART technology because she was concerned that
Student would not follow classroom discussions in high school, and that she would miss
much incidental information conveyed in class. Mother again provided the IEP team with
information on real-time captioning. Melanie Miranda echoed Mother’s concerns by
informing the team that there are quantitative and qualitative differences in classroom
discussion between the eighth and ninth grades, and that Student may struggle with the pace
of discussion in high school. However, based upon Student’s strong performance in eighth
grade, the IEP team decided to defer a decision on whether to provide Student with
transcription services in high school. Instead, the team informed Mother that the District
wanted to assess Student in the high school environment to determine the need for assistive
technology and additional services.

52.  To date, Parents have not provided consent to the June 2009 IEP for Student.

53.  Francine Wenhardt is the Coordinator of Special Education for Tustin Unified
School District. Ms. Wenhardt has worked in different capacities for the District since 2003.
She attended and facilitated the June 2009 IEP meetings for Student. Ms. Wenhardt testified
at the due process hearing and elaborated upon the team’s response to Mother’s request for
CART services. Ms. Wenhardt explained that Student’s IEP team did not disagree with the
CART request. Instead, the team wanted to evaluate the request in the high school setting.
This evaluation would address characteristics of Student’s classrooms, including the number
of pupils, the style of teaching, the nature of the discussion and the acoustics. The evaluation
also would consider Student’s performance in her classes. In addition, the IEP team wanted
to explore other assistive technology options, including an improved personal FM system
and a speech-to-text technology called TypeWell.

54.  Mother testified at the due process hearing and further explained her request
that the District provide Student with CART services in high school. Mother is aware of
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other pupils in Southern California who use CART in school. In fact, Mother obtained the
real-time captioning information provided to Student’s IEP team from parents who were
successful in obtaining CART services for their daughter in high school. Mother has seen
Student struggle at understanding fast-paced conversation. She has also seen her daughter
suffer from use of the personal FM system. Mother had concerns that Student was not
hearing and learning “incidental” information in her classrooms. Mother wanted Student to
have an “age-appropriate” technology through which she could maximize her potential and
receive straight “A”s in high school. Mother believed that, as a hard-of-hearing pupil,
Student deserved assistance which amounted to equal communication access with normal
hearing pupils and that CART services was the sole technology that meets this standard.

55.  OnJune 18, 2009, Ms. Wenhardt prepared and sent to Mother an Individual
Assessment Plan for Student. The purpose of this assessment plan was to determine the need
for real-time captioning services for Student in high school. The plan described the scope of
the evaluation as follows: “Assessment may include review of records, audiological
assessment, classroom observations, trial technologies, teacher interviews, Student interview,
review of work samples, other testing deemed appropriate by assessors.” The plan
designated that the persons responsible for performing the evaluation were a District
Audiologist and Speech and Language Pathologist.

56.  Mother did not provide consent to this assessment plan. Mother testified that
she was frustrated because she had raised the issue of real-time captioning services at
Student’s June 2008 IEP, giving the District a year to consider the matter, yet Student’s IEP
team was not ready to discuss, much less provide CART services at the June 2009 meetings.
Mother also testified that the June 18, 2009 assessment plan did not set forth the specific
audiological tests that the District Audiologist wanted to perform.

57.  OnJuly 31, 2009, OAH received the Complaint in this matter. Under special
education law, when parents bring a due process proceeding, the named school district must
hold a Resolution Session with the purpose of attempting to settle the issues in the complaint.
In this case, the District held a Resolution Session on August 20, 2009. The persons who
attended this meeting were Mother, Francine Wenhardt, and Lori Stillings who is an
Assistant Superintendent of Special Education for Tustin Unified School District. Among
the subjects of conversation at the Resolution Session, the parties discussed the June 18,
2009 assessment plan. Ms. Wenhardt explained that the assessment would include
observations of Student by an Audiologist under contract with the District and by a District
Deaf and Hard-of-Hearing (DHH) specialist. She also explained that the proposed
evaluation would include interviews with Student and her teachers, and a review of available
audiological information.

58.  With the consent of Mother, the August 20, 2009 Resolution Session was also
an IEP meeting. The parties discussed the team’s proposed reduction in time of AVT
services provided by Karen Rothwell-Vivian, and the replacement of this time with District-
based speech therapy. Mother did not want Student removed from class, and she declined
the offer of speech therapy. The parties also discussed the team’s offer to provide Student
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with DHH consultation services in order to monitor her progress in class. Mother also
declined this offer. Instead, the District offered Student 10 half-hour on-site consultations by
a Resource Specialist. With these modifications, despite the lack of parental consent, the
District implemented Student’s June 2009 IEP for her ninth-grade school year.

59.  On August 28, 2009, Student presented for an audiological evaluation at
Shohet Ear Associates. For this evaluation, the Shohet Audiologist tested Student’s right ear
with the cochlear implant and determined that she can access speech sounds. The audiologist
also tested Student’s left ear with and without her hearing aid. The audiogram from this
evaluation showed that, aided, Student has mild to profound hearing loss in the left ear, but
that she can detect sounds in the speech spectrum at 250, 500 and 1,000 hertz. Unaided,
Student has severe to profound hearing loss in the left ear. Mother did not share the
audiogram from this evaluation with the District until October 20, 2009.

Ninth Grade, the 2009-2010 School Year

60.  For the 2009-2010 school year, Student has attended ninth grade at Beckman
High School. For both semesters, she has taken the following regular education courses:
English I, Algebra I, Earth Science, Ancient Civilizations, Spanish | and Physical Education.
The English I and Ancient Civilizations courses are honors classes. For the first semester,
Student was in Basketball, and for the second semester she has participated in Track.
Student started the first semester in Spanish Il but, at the recommendation of her teacher, at
mid-semester she moved to Spanish I. Student has attended her high school classes without
the assistance of a personal FM system.

61.  On October 3, 2009, Francine Wenhardt prepared and sent a letter to Mother.
The letter concerned the parallel issues of Mother’s request for CART services and the
District’s interest in improving Student’s FM system. The letter described the scope of the
June 18, 2009 assessment plan as follows: (1) an observation of Student in her academic
classes by District personnel; (2) interviews of the teachers in Student’s academic classes to
determine her level of functioning; (3) an interview of Student; (4) consultation with the
District Audiologist and the House Ear Institute concerning Student’s cochlear implant,
hearing loss and FM system; and (5) a trial implementation of a real-time captioning system
in one or more of Student’s academic classes. Regarding the Audiologist, the letter stated
that the District wanted Mother to take Student to Dr. Abramson for an updated audiological
evaluation which would include a troubleshoot of Student’s personal FM system. Regarding
the proposed trial of a real-time captioning system, the letter informed Mother that the
District was willing to implement TypeWell. The letter also proposed an IEP meeting to
discuss Student’s transition into Beckman High School.

62.  TypeWell is a speech-to-text technology that differs from the CART system.
With TypeWell, a trained transcriber uses a computer with an abbreviation software to
capture the conversation and sounds in a classroom and other settings. The TypeWell
transcriber condenses matters into a meaning-for-meaning transcription, rather than the
verbatim word-for-word caption produced with CART. The TypeWell transcription then
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appears on a separate computer screen for the person who is using the service. As an
example, if a teacher states four sentences to convey two ideas, the TypeWell transcriber will
“chunk” the transcription to provide a description of the content, but with a reduction in the
amount of text.

63.  Chanel Carlascio testified on behalf of the District at the due process hearing.
Ms. Carlascio operates a company called Strada Communication, Inc., which is located in
Vancouver, Washington. Strada provides communication access for deaf and hard-of-
hearing persons through speech-to-text technology like TypeWell and CART. Ms. Carlascio
is a trained TypeWell transcriber. She has provided TypeWell services for pupils in both
high school and college. For these pupils, she described the benefits of TypeWell to include
instant access by the student to both conversation and sounds in the classroom, an improved
ability to take notes, and the availability of a written transcript.

The October 22, 2009 IEP

64.  On October 22, 2009, the District convened an IEP meeting for Student. The
persons who attended this meeting included Student and Mother. The purpose of the
meeting was to review Student’s transition into high school. In a letter to Mother dated
October 16, 2009, Ms. Wenhardt added that the review would include consideration by the
IEP team of a trial of transcription services and whether Student required such services. To
this end, the October 22nd IEP team included several of Student’s ninth grade teachers,
including Sara Grexton and Allison Lowenstein. Ms. Grexton teaches Student’s honors
English I class. Ms. Lowenstein is the instructor in Student’s honors Ancient Civilizations
course.

65. At the IEP meeting, the teachers made comments on the status of Student in
their respective classes, and Student and Mother then responded. Ms. Grexton reported that
Student was performing well in her class, that she participated and asked great questions and
that her grade was at 89.8 percent (“B+”). In response, Student stated that she did not hear
everything in the English class, especially classmates seated behind her and to the left. Ms.
Lowenstein reported that Student participated well in the Ancient Civilizations class which
she teaches in a portable classroom. In response, Student informed the team that she has a
harder time hearing in a portable and that she is sometimes reticent to speak because she is
not certain of what her classmates have said. Mother stated that Student would perform
better in Ms. Lowenstein’s class if she could hear more. The teachers responded to the
comments by Student and Mother with suggestions for improvement such as printing power
point presentations, repeating the statements of soft-spoken classmates, and providing notes
in advance.

66. At the October 22nd IEP meeting, the team discussed the issue of Student’s
FM system. District personnel informed Student and Mother that the team wanted to explore
different technologies and make the FM system operational. Student and Mother balked at
this suggestion. Student stated that, if a personal FM system is used and the teacher attempts
to pass a microphone around the classroom, the shyer pupils will not speak. Mother stated
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that, quite aside from a functioning FM system, she wanted Student exposed to all the
vocabulary used in her classrooms. The team concluded the meeting by offering Student a
sound-field and/or personal FM system, together with the services of a District Audiologist
to maximize the functionality of the system.

67. At the October 2009 meeting, the IEP team also discussed the issue of real-
time captioning services for Student. In particular, the team offered Student a trial of
TypeWell. In response, Student informed the team that she believed that she would benefit
from captioning because she is a good reader. Mother stated that she was concerned that the
meaning-for-meaning transcription of TypeWell would “dumb-down” the classroom
discussion and not provide Student with access to the higher level of vocabulary used in
class. Mother also requested a trial of CART services for Student.

68.  After the October 22nd IEP meeting, Francine Wenhardt and Mother
exchanged a series of letters that amounted to a negotiation of the scope and terms of the
District’s request to assess Student on the need for assistive technology in high school. In
this exchange, Ms. Wenhardt made clear that, at the least, the District wanted the opportunity
to improve Student’s FM system. In particular, the District sought Mother’s consent for Dr.
Abramson to consult with professionals regarding Student’s cochlear implant, work with
Student, and attempt to make adjustments in settings or channels that would improve the
functioning of the FM system. For her part, Mother informed Ms. Wenhardt that she thought
that the District was placing “too much emphasis on the FM system,” and she wanted more
focus on CART services. In a letter to Ms. Wenhardt, dated November 19, 2009, Mother
stated that “(T)he FM system does not allow (Student) to have equal communication access.
Static and interference aside, (Student) will miss a significant amount of oral communication
in the classroom with the FM system.”

69. On December 1, 2009, Mother signed her consent to the long-debated District
assessment of Student to determine the need for transcription services in high school. The
scope of the assessment included observations of Student in her classes, interviews with her
instructors, a trial of transcription services and an audiological assessment as needed. The
trial of transcription services included both CART and TypeWell. The District conducted
these trials in Student’s two honors courses during the month of February 2010. For the
observations, Gwen Berhstock, School Psychologist for the District, and Raquel Rasmussen,
the District DHH Specialist, viewed Student in her Algebra, English and Ancient Civilization
classes. Misty Jones, the Resource Specialist, observed Student in her Earth Science and
Ancient Civilizations courses. The observations occurred during January and February 2010.

70.  On December 11, 2009, Student presented to Megan Greenya, a Doctor of
Audiology at Shohet Ear Associates, for a speech perception evaluation. The purpose of the
evaluation was to measure Student’s speech perception abilities in conditions of quiet and
with background noise. Dr. Greenya evaluated Student with two tests: (1) the Hearing in
Noise Test (HINT) and (2) the QuickSIN Speech-in-Noise Test (QuickSIN). For both tests,
Student had her cochlear implant and hearing aid. The HINT evaluated Student’s hearing in
different test conditions that included a lack of noise and competing noise from different
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directions. Student scored a “fail”” in each of the HINT test conditions. The QuickSIN
evaluated Student’s ability to hear in noise through measurement of a signal-to-noise ratio.
Student scored a relatively high signal-to-noise ratio which indicated that she requires
amplification and assistive measures to improve her understanding of speech.

71.  Dr. Greenya testified at the due process hearing. She explained that, as a
person with a cochlear implant, Student has difficulty discerning the meaning of
environmental sounds such as the noise of an air conditioner and the opening and closing of
doors. Dr. Greenya also stated that, based upon her speech perception testing, Student has
difficulty hearing and understanding speech when there is competing noise. Dr. Greenya
testified that, based upon the results of the HINT and QuickSIN evaluations, she expected
that Student would do poorly in school even with a cochlear implant and hearing aid. To the
extent that the latter opinion was offered to support Student’s request for CART services, the
opinion was not helpful because Dr. Greenya has not observed Student in school, and, rather
than doing poorly, Student is excelling in the classroom.

72.  Atthe end of the first semester, Student received the following grades in her
ninth-grade classes: a “B+” in honors English, a “B” in Spanish I, a “C” in Algebra I, a “B”
in Earth Science, a “B” in honors Ancient Civilizations, and an “A” in Physical Education
(Basketball).

73.  On February 26, 2010, School Psychologist Gwen Behrstock prepared a
Multidisciplinary Assessment Report. The report concerned the District assessment of
Student’s need for real-time captioning services in high school. The report set forth
Student’s semester grades and STAR results for middle school. The report included a review
of the evaluations that were part of Student’s June 2009 triennial assessment. The report
documented the observations of Student in her ninth-grade classes by Ms. Behrstock, Ms.
Jones and Ms. Rasmussen. The report also documented the input received from Student’s
freshman-year instructors. The report contained the results of a CELF-4 Observational
Rating Scale that the teachers of Student’s honors courses completed. The report noted the
efforts by Dr. Abramson to work with Mother in improving Student’s personal FM system.
The report concluded, in part, by determining that the assessors found no academic concerns;
and that her “(T)eachers noted that although (Student) does at times have problems hearing
the discussion of other students, it does not inhibit her ability to participate in discussion.

She is graded using the same expectation as the other students and her grades are strong. Her
vocabulary is proficient in that (it) allows for classroom participation and educational
growth.”

The February 26, 2010 IEP

74.  On February 26, 2010, the District convened an IEP meeting for Student. The
persons who attended the meeting included Student, Mother and the attorneys for the
respective parties. The purpose of the meeting was to review the Multidisciplinary
Asssessment Report of the same date and make a decision on Mother’s request for CART
services.
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75.  Student played an important role at this IEP meeting. She reported that she
can hear the teachers in her classes, but that she has trouble hearing classmates. She
informed the team about her impressions from the trial of transcription services. While she
liked both TypeWell and CART, she preferred the word-for-word system because she was
able to read exactly what other pupils were saying. She stated that she referred to the
computer screen which contained the transcriptions when she did not hear a statement; and
that she also looked at the screen to obtain clarification of the class discussion. She asked for
a longer trial of the CART system. With reference to a discussion about improving her FM
system, Student informed the team that she is not willing to use an FM system in the
classroom. The teachers in Student’s honors courses commented on the feasibility of passing
a microphone about the room as part of a personal FM system, and informed the team that
the class discussion is too rapid for a pass-around microphone to be beneficial.

76. At the conclusion of the February 26, 2010 meeting, the IEP team decided that
Student did not require transcription services in order to receive a free appropriate public
education. The special education program offered by the District remained the placement,
accommodations and related services set forth in Student’s June 2009 IEP, as modified by
the agreements relating to speech therapy and DHH consultation reached at the Resolution
Session of August 20, 2009. The team also continued to recommend improvement and use
of an FM system in order to enhance Student’s ability to hear in her classes.

77.  Student testified at the due process hearing. Student’s testimony concerned
her involvement in her academic classes, and did not include references to social situations
or extracurricular activities at school. Student reiterated that in the classroom for the most
part she can hear and understand her teachers, but that she has difficulty hearing her
classmates. This difficulty increases if the classmate speaks softly or sits in the rear of the
room. Student states that she rarely asks a teacher for clarification because she does not want
to impose or draw attention to herself. In this vein, she stated that often she will nod in
agreement or laugh when other pupils are laughing in order to fit-in. Student stated that she
has difficulty taking notes when the teacher gives a lecture from a power point presentation
because she must focus on the teacher rather than the projected material. Student also stated
that at times a teacher will present a video that does not contain captions, and that she has
difficulty following such videos. She stated that her personal FM system was not helpful
because she heard many unwelcome noises. She stated that she prefers CART over
TypeWell because CART makes the class easier to follow and she can see exactly what
people have said.

78.  Four witnesses from Beckman High School testified at the due process
hearing: Sara Grexton, Allison Lowenstein, Tracy Scott and Misty Jones.

79.  Sara Grexton has taught English at Beckman High School since 2006. Her
honors English | course this year has 27 pupils. She has arranged the class with rows of seats
facing the middle of the room. Student sits in the front row where she is near the instructor
and has visual access to much of the room. The honors English I course involves the study
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of literature, the writing of essays and the making of presentations. Ms. Grexton’s teaching
consists of lectures, class discussions and small work groups. She described Student as a
strong performer with an outstanding work ethic. She stated that Student’s relative weakness
was in the area of critical thinking and writing. Regarding classroom discussion, Ms.
Grexton stated that Student commonly turned to face the classmates who were speaking. She
testified that, from her perspective, Student heard and understood the discussion in her
classroom because she participated actively, made appropriate comments and performed
well. She stated that Student never approached her outside of class to ask for help or seek
clarification on matters that she did not hear in class. She opined that Student did not need
further supports or accommaodations to access the curriculum in her class.

80.  Allison Lowenstein has taught Social Studies at Beckman High School since
2007. Her honors Ancient Civilizations course this year has 39 pupils. She has arranged the
class by forming rows of seats in a horseshoe, and Student sits in the front row. The course
involves the study of the important civilizations in history. Ms. Lowenstein teaches the class
through lectures, desk activities, class discussion and small-group activities. Transcripts of
the CART trial in her room show that the class discussion can get boisterous. Ms.
Lowenstein described Student as very capable. She stated that, from her perspective, Student
understood what transpired in class because she followed directions, made relevant
comments, completed assignments in a timely manner, and earned a good grade. Ms.
Lowenstein has attempted to improve the room acoustics for Student by ensuring that during
class the door to the portable is closed and the air-conditioning unit is not operating. She
opined that Student did not need further supports or accommodations to access the
curriculum in her class.

81.  Tracy Scott is the teacher in the Earth Science class attended by Student. Ms.
Scott has taught science classes at Beckman High School since 2007. The Earth Science
class has 36 pupils. Ms. Scott has arranged the class with five rows of tables facing the front
of the class. Student sits at a table in the front row. Ms. Scott teaches Earth Science through
lectures, homework review and laboratory assignments. Like other instructors, Ms. Scott
gives lectures in conjunction with power point presentations. She described Student as an
excellent pupil who has a positive attitude and works well with classmates in lab activities.
Ms. Scott testified that, from her perspective, Student’s hearing impairment did not impede
her access to the class because she is always focused, asks and answers questions, takes notes
and earns good grades. At the time of the October 22, 2009 IEP meeting, Student had an
“A” in the class. Ms. Scott stated that Student has not told her that she has problems hearing
either during class or lab assignments. She opined that Student has had access to the
curriculum and benefited from the instruction in the Earth Science class.

82.  Misty Jones has been a teacher and resource specialist at Beckman High
School for the last six years. She works with special needs pupils who are entering high
school. She is the Case Carrier for Student this school year. In this capacity, Ms. Jones has
met with Student and her teachers both before and after the October 22, 2009 IEP meeting.
Ms. Jones conducted these brief meetings in order to determine whether Student was
experiencing any difficulties at school. Ms. Jones specifically asked Student if she was
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having trouble hearing in the classroom. Other than noise in the Ancient Civilizations
course, Student answered in the negative. Ms. Jones made a point to visit this class and
ensure that the door was closed and the air conditioner turned off. Ms. Jones also
specifically asked Student’s instructors if they thought that Student was not hearing
classroom discussion. The teachers reported that they had no concerns in this regard.

83.  Theinstructors from Beckman High School who testified at the hearing
evidenced skill and competence. Like their counterparts at Pioneer Middle School, they are
manifestly excellent instructors, and each had a high regard for Student. Their testimony was
persuasive as regards the benefit Student was receiving from her high school education, and
the lack of need for additional supports in this setting.

CONCLUSIONS OF LAW
Burden of Proof

1. In a special education administrative due process proceeding, the party who is
seeking relief has the burden of proof or persuasion. (Schaffer v. Weast (2005) 546 U.S. 49
[126 S.Ct. 528, 163 L.Ed.2d 387].) In this case, Student has brought the complaint and has
the burden of proof.

OAH Jurisdiction

2. The Office of Administrative Hearings has the authority to hear and decide
special education matters pertaining to the identification, assessment or educational
placement of a child with a disability, or the provision of a free appropriate public education
to the child. (Ed. Code, 8 56501, subd. (a).) In this case, the First Amended Complaint
makes charges concerning the assessment of Student, the development of Student’s
individualized education program, and the provision of an appropriate educational program.
OAH has the authority to hear and decide these issues. (Wyner v. Manhattan Beach Unified
School Dist. (9th Cir. 2000) 223 F.3d 1026, 1029.)

Background

3. Special education law derives from the Individuals with Disabilities Education
Act (IDEA). (20 U.S.C. § 1400 et seq.) The IDEA is a comprehensive educational scheme,
conferring upon disabled students a substantive right to public education. (Hoeft v. Tuscon
Unified School Dist. (9th Cir. 1992) 967 F.2d 1298, 1300.)

4. The IDEA ensures that “all children with disabilities have available to them a
free appropriate public education (FAPE) that emphasizes special education and related
services designed to meet their unique needs and prepare them for further education,
employment, and independent living.” (20 U.S.C. § 1400(d)(1)(A).)
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5. Under the IDEA, a FAPE is defined as follows: special education and services
that (A) have been provided at public expense, under public supervision and direction, and
without charge; (B) meet the school standards of the state educational agency; (C) include an
appropriate pre-school, elementary school, or secondary school education in the state
involved; and (D) are provided in conformity with the individualized education program
(IEP) required under section 1414(d) of the Act. (20 U.S.C. § 1401(9).)

6. The term “special education” means specially designed instruction that meets
the unique needs of a child with a disability. (20 U.S.C. 8 1401(29); 34 C.F.R. § 300.39
(2006); Ed. Code, § 56031, subd. (a).) “Specially designed instruction” means the
adaptation, as appropriate to the needs of the disabled child, of the content, methodology or
delivery of instruction to address the unique needs of the child that result from the child’s
disability. (34 C.F.R. § 300.39(b)(3) (2006).) In the context of the IDEA, “special
education” refers to the highly individualized educational needs of the particular pupil. (San
Rafael Elementary v. California Education Hearing Office (N.D. Cal. 2007) 482 F.Supp.2d
1152, 1160.)

7. The term “related services” means transportation and developmental,
corrective and other supportive services required to assist a child with a disability to benefit
from special education. (20 U.S.C. §8 1401(26)(A); 34 C.F.R. § 300.34(a)(2006).) In
California, “related services” are called “designated instruction and services.” (Ed. Code, §
56363, subd. (a).) Related services include speech-to-text systems like CART and TypeWell
that provide interpretation for deaf or hard-of-hearing children. (34 C.F.R. §
300.34(c)(4)(1)(2006); see also Ed. Code, § 56363, subd. (b)(16) [transcribers].)

8. An assistive technology device means any item, piece of equipment or product
system that is used to increase the functional capabilities of a child with a disability. (20
U.S.C. § 1401(1); 34 C.F.R. 8 300.5 (2006).) In this case, Student’s FM system, as well as
both CART and TypeWell transcription services are assistive technology devices.

9. The IDEA seeks to accomplish the objective of providing a disabled child with
a FAPE through a complex statutory framework that grants substantive and procedural rights
to children and their parents. (Winkleman v. Parma City School Dist. (2007) 550 U.S. 516,
522-533 [127 S.Ct. 1994, 167 L.Ed.2d 904].) In general, a school district must evaluate a
pupil, determine whether the pupil is eligible for special education and services, develop and
implement an IEP, and determine an appropriate educational placement for the child. (20
U.S.C. 8§ 1414)

10.  The United States Supreme Court has established a two-part test to determine
whether a school district has provided a disabled pupil with a FAPE. (Board of Education of
Hendrick Hudson Central School Dist. v. Rowley (1982) 458 U.S. 176 [102 S.Ct. 3034, 73
L.Ed.2d 690] (Rowley).) First, in an administrative due process proceeding, the ALJ must
determine whether the school district has complied with the procedural requirements of the
IDEA. (Id.atp. 206.) In this case, Student has raised two issues of procedure: (1) whether
Tustin Unified School District assessed Student’s need for CART services and (2) whether
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the District properly considered Student’s request for CART services in the development of
her June and October 2009 IEPs.

11.  Second, the ALJ must determine whether “the individualized education
program developed through the Act’s procedures (is) reasonably calculated to enable the
child to receive educational benefit.” (Rowley, supra, at pp. 206-207.) This rule of
substance is called the “educational benefit standard.” (J.L. v. Mercer Island School Dist.
(9th Cir. 2010) 592 F.3d. 938, 950-951.) Here, Student has challenged the substance of the
special education program offered by the District in the June and October 2009 IEPs.

12.  Federal and State law also require a school district to provide special education
in the least restrictive environment. This means that a school district must educate a special
needs child with non-disabled peers “to the maximum extent appropriate.” (20 U.S.C. §
1412(a)(5)(A); 34 C.F.R. § 300.114(2006); Ed. Code, § 56040.1, subd. (a).) In this case,
Student is fully included in the regular education setting.

Issue No. 1: Did the District fail to assess Student’s need for CART services at the June 2009
and October 2009 IEP Meetings?

13.  Student contends that the District erred by not conducting an assessment of her
need for CART services by the time of the June 5, 2009 IEP meeting, and, thereafter, for the
October 22, 2009 IEP meeting.

14.  Special education law recognizes a distinction between the “initial
assessment” of the special needs child and the subsequent “reassessment” of the child. This
distinction is explained as follows by the federal Office of Special Education and
Rehabilitation Services, Department of Education: “An initial evaluation of a child is the first
complete assessment of a child to determine if the child has a disability under the Act, and
the nature and extent of special education and related services required. Once a child has
been fully evaluated, a decision has been rendered that a child is eligible for services under
the Act, and the required services have been determined, any subsequent evaluation of a
child would constitute a reevaluation.” (71 Fed.Reg. 46640 (Aug. 14, 2006).) Under this
authority, an evaluation of Student’s needs for CART services would constitute a
reassessment of her special education needs.

15.  The following standards apply to a reassessment of a disabled child. A school
district must perform a reassessment of the child (1) if the district “determines that the
educational or related service needs, including improved academic achievement and
functional performance, of the child warrant a reevaluation” and (2) “if the child’s parent or
teacher requests a reevaluation.” (20 U.S.C. § 1414(a)(2)(A)(i), (ii); 34 C.F.R. §
300.303(a)(1), (2) (2006); Ed. Code, 8 56381, subd. (a)(1).) In addition, at the least, a school
district must reassess a special needs child once every three years, unless the parent and the
district agree that the reevaluation is unnecessary. (20 U.S.C. § 1414(a)(2)(B)(ii); 34 C.F.R.
§ 300.303(b)(2)(2006); Ed. Code, § 56381, subd. (a)(2).)
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16.  The District did not commit a procedural violation by not performing an
assessment of Student’s need for CART services. For the June 2009 IEP meeting, the
District performed a thorough and complete triennial evaluation of Student which included
formal and informal tests, a record review, teacher input and classroom observations. Prior
to the June 2009 IEP meeting, Parents had not requested the District to assess for the need for
real-time captioning services. In addition, except for Mother’s June 2008 request that the
District provide CART services in high school, there were no indications that Student’s
educational or related service needs required speech-to-text technology. At the time of the
June 5, 2009 IEP meeting, Student was finishing the eighth grade. Both her good marks and
the uniformly positive teacher input indicated that Student was accessing the curriculum and
benefiting from her education. In addition, the triennial assessment further confirmed that
Student was achieving according to her native talents and that she did not display deficits in
any area of academics.

17.  For the October 22, 2009 IEP meeting, the District made a good faith attempt
to evaluate Student’s need for CART services in the high school setting, but Mother did not
consent to such assessment. Before a school district can perform a reassessment, parental
consent is required. (20 U.S.C. § 1414(c)(3); 34 C.F.R. 8 300.300(c)(1)(2006); Ed. Code, 8
56381, subd. (f)(1).) Here, on June 18, 2009, the District submitted an assessment plan to
determine Student’s need for real-time captioning services in high school. The assessment
plan explained that the evaluation would include classroom observations, teacher input and a
trial of transcription technologies. On August 20, 2009, at the Resolution Session in this
matter, Mother and District personnel discussed the proposed assessment. On October 2,
2009, Francine Wenhardt further described the parameters of this assessment. Despite these
efforts, consent was not forthcoming. Parents cannot complain that the District failed to
perform a procedure that they did not allow to occur.

18.  The determination that the District did not commit a procedural violation with
regard to the assessment of Student’s need for CART services is supported by Findings of
Fact, paragraphs 1 through 69, and Conclusions of Law, paragraphs 1 through 17.

Issue No. 2: Did Tustin Unified School District fail to properly consider providing CART
services for Student at the June 5, 2009 and October 22, 2009 IEP meetings?

19.  Student contends that the District failed to properly consider Mother’s request
for CART services at the June and October 2009 IEP meetings.

20.  Student’s contention that the District failed to properly consider her request for
CART services challenges the District’s development of her IEP for the current school year.
One of the important procedures in the IDEA and companion State law concerns the
development of a child’s IEP. Federal and State law require that, in developing an IEP, the
team must consider both general and special factors. (20 U.S.C. § 1414(d)(3); 34 C.F.R.8
300.324(a)(2006); Ed. Code, § 56341.1.) The general and special factors are stated in broad
terms, and do not include the requirement to consider a specific service, program option or
parental request.
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21.  The general factors include a consideration of the strengths of the child, the
concerns of the parents for enhancing the education of the child, the results of the most
recent evaluations of the child, and the academic, developmental and functional needs of the
child. (20 U.S.C. § 1414(d)(3)(A)(i)-(iv); 34 C.F.R. 8 300.324(a)(1)(i)-(iv)(2006); Ed. Code,
8 56341.1, subd. (a)(1)-(4).)

22.  For apupil who is deaf or hard-of-hearing, the special factors include a
consideration of “the child’s language and communication needs, opportunities for direct
communications with peers and professional personnel in the child’s language and
communication mode, academic level, and full range of needs, including opportunities for
direct instruction in the child’s language and communication mode.” (20 U.S.C. §
1414(d)(3)(B)(iv); see also 34 C.F.R. 8 300.324(a)(2)(iv)(2006); Ed. Code, § 56341.1, subd.
(b)(4).) In addition, the special factors include a consideration of whether the child needs
assistive technology devices and services. (20 U.S.C. § 1414(d)(3)(B)(v); 34 C.F.R. 8
300.324(a)(2)(v)(2006); Ed. Code, § 56341.1, subd. (b)(5).)

23.  California law also has an extra set of special factors that an IEP must consider
in developing the IEP for a pupil who is deaf or hard-of-hearing. (Ed. Code, § 56345, subd.
(d).) State procedures that more stringently protect the rights of disabled pupils and their
parents are consistent with the purposes of the IDEA, and are enforceable. (Union School
Dist. v. Smith (9th Cir. 1994) 15 F.3d 1519, 1527.) Education Code section 56345,
subdivision (d), provides, in part: “Consistent with Section 56000.5 and Section
1414(d)(3)(B)(iv) of Title 20 of the United States Code, it is the intent of the Legislature that,
in making a determination of services that constitute an appropriate education to meet the
unique needs of a deaf or hard-of-hearing pupil in the least restrictive environment, the
individualized education program team shall consider the related services and program
options that provide the pupil with an equal opportunity for communication access.”

24. Education Code section 56345, subdivision (d), makes reference to Education
Code section 56500.5, which is a statute that expresses Legislative findings and intent
regarding deaf and hard-of-hearing children. In particular, the Legislature has found and
declared that “(1)t is essential that hard-of-hearing and deaf children, like all children, have
an education in which their uniqgue communication mode is respected, utilized and developed
to an appropriate level of proficiency.” (Ed. Code, § 56000.5, subd. (b)(2).) The Legislature
has found and declared that “(1)t is essential that hard-of-hearing and deaf children, like all
children, have an education with a sufficient number of language mode peers with whom
they can communicate directly and who are of the same, or approximately the same, age and
ability level.” (Ed. Code, § 56000.5, subd. (b)(4).) The Legislature has further found and
declared that “(I)t is essential that hard-of-hearing and deaf children . . . have programs in
which they have direct and appropriate access to all components of the educational process . .
..” (Ed. Code, 8§ 56000.5, subd. (b)(7).)

25.  In addition to a consideration of “an equal opportunity for communication

access,” the team that is developing an IEP for a deaf or hard-of-hearing pupil “shall
specifically discuss the communication needs of the pupil.” (Ed. Code, § 56345, subd. (d).)
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This discussion includes the pupil’s primary language mode and language. (Ed. Code, 8
56345, subd. (d)(1).) It includes the “availability of a sufficient number of age, cognitive,
and language peers of similar ability.” (Ed. Code, 8 56345, subd. (d)(2).) It includes
“(A)ppropriate, direct and ongoing language access to special education teachers and other
specialists who are proficient in the pupil’s primary language mode and language.” (Ed.
Code, § 56345, subd. (d)(3).) Finally, a discussion of the communication needs of a deaf or
hard-of-hearing pupil includes “(S)ervices necessary to ensure communication-accessible
academic instructions, school services, and extracurricular activities consistent with the
federal Vocational Rehabilitation Act of 1973. . . and the federal Americans with Disabilities
Actof 1990 . ...” (Ed. Code, § 56345, subd. (d)(4).)

26.  Referenced in Education Code section 56345, subdivision (d)(4), the
Vocational Rehabilitation Act is a federal law designed to protect handicapped individuals
from discrimination in any program or activity that receives federal monies. (Liddy v.
Cisneros (S.D.N.Y. 1993) 823 F.Supp. 164, 177.) Section 504 of the Rehabilitation Act
provides, in pertinent part, that “(N)o otherwise qualified individual with a disability in the
United States. . . shall, solely by reason of his or her disability, be excluded from the
participation in, be denied the benefits of, or be subjected to discrimination under any
program or activity receiving federal financial assistance . ...” (29 U.S.C. 8 794(a).) The
term “program or activity” in Section 504 includes the operations of a school district. (29
U.S.C. § 794(b)(2)(B).)

27.  Also referenced in Education Code section 56345, subdivision (b)(4), the
Americans with Disabilities Act (ADA) is a comprehensive statute that further prohibits
discrimination against individuals with disabilities. (42 U.S.C. § 12101 et seq.) “It forbids
discrimination against persons with disabilities in three major areas of public life:
employment, which is covered by Title | of the statute; public services, programs and
activities, which are the subject of Title 11; and public accommodations, which are covered
by Title I11.” (Tennessee v. Lane (2004) 541 U.S. 509, 516-517 [124 S.Ct. 1978, 158
L.Ed.2d 820].) Title Il of the ADA provides: “(N)o qualified individual with a disability
shall, by reason of such disability, be excluded from participation in or be denied the benefits
of the services, programs, or activities of a public entity, or be subject to discrimination by
any such entity.” (42 U.S.C. § 12132.) A school district is a “public entity” within the
meaning of Title Il. (42 U.S.C. § 12131(1).)

28.  Education Code section 56345, subdivision (b)(4), requires an IEP team to
discuss services that are “consistent” with Section 504 of the Rehabilitation Act and Title 11
of the ADA. Both statutes have similar standards. (Coons v. Secretary of the Treasury (9th
Cir. 2004) 383 F.3d 879, 884.) Under Section 504 of the Rehabilitation Act and Title Il of
the ADA, discrimination in the educational context occurs when the school district deprives a
disabled student from meaningful access to educational services through the failure to
provide a reasonable accomodation. (Alexander v. Choate (1984) 469 U.S. 287, 301 [105
S.Ct. 287, 83 L.Ed.2d 712]; Mark. H. v. Lemahieu (9th Cir. 2008) 513 F.3d 922, 937.)
“Meaningful access” is even-handed treatment of the disabled pupil in relation to non-
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handicapped students. (Wiles v. Dept. of Education (D. Hawaii 2008) 593 F.Supp.2d 1176,
1180-1182, fn.4; Lemahieu, supra, 513 F.3d at p. 938, fn. 4.)

29.  Thus, in requiring an IEP team to consider “(S)ervices necessary to ensure
communication-accessible academic instructions, school services, and extracurricular
activities” consistent with Section 504 of the Rehabilitation Act and Title Il of the ADA,
Education Code section 56345, subdivision (b)(4), requires a discussion of reasonable
accommaodations that will provide a deaf or hard-of-hearing child with meaningful access to
such educational services. There are many accommodations that ensure communication
access for deaf or hard-of-hearing individuals, including FM systems and transcription
services such as CART and TypeWell. (Duvall v. County of Kitsap (9th Cir. 2001) 260 F.3d
1124 [real-time transcription]; Robertson v. Las Animas County Sherriff’s Dept. (10th Cir.
2007) 500 F.3d 1185, 1195; 28 C.F.R. § 35.104 [defining “auxiliary aids and service”].)

30.  The District did not commit a procedural violation in the development of
Student’s IEP for her freshman year in high school. At Student’s June and October 2009 IEP
meetings, the team reviewed her triennial assessment, received input from Mother and
teachers, discussed Mother’s request for CART services, proposed assessments relating to
the need for real-time captioning services and improvement of the FM system, and
formulated Student’s special education program for ninth grade. Through this activity,
Student’s IEP team considered the overlapping general and special factors, including the
specialized considerations mandated in California law, that a school district must consider in
developing the individualized education program for a deaf or hard-of-hearing pupil.

31.  The triennial assessment of Student included formal tests that evaluated her
cognitive abilities (the UNIT), memory skills (the WRAML-2) and academic achievement
(the WIJ-111). The triennial assessment included a Speech and Language Evaluation that
measured Student’s receptive and expressive language skills through formal (the CELF-2
and the CASL) and informal tests. The triennial evaluation included a Progress Report
prepared by Karen Rothwell-Vivian who tested Student in the areas of vocabulary, word
retrieval and the understanding of standard English. Ms. Rothwell-Vivian also tested
Student’s auditory memory skills. The triennial assessment included teacher input and
classroom observations. By reviewing the triennial assessment at the June 2009 IEP
meeting, the team considered the following general and special factors that a team must
consider in developing an individualized education program for a deaf or hard-of-hearing
child: Student’s strengths; the results of her most recent evaluation; her academic,
developmental and functional needs; her communication needs; and her primary language
mode.

32.  Atthe June 2009 IEP meeting, Student’s team discussed and adopted goals for
her freshman year in high school. One goal required Student to advocate for herself in the
event that she did not hear or understand what occurred in class. Karen Rothwell-Vivian
provided four goals relating to auditory comprehension and oral expression, including an
effort to improve Student’s discernment and articulation of words with final consonant
blends and her understanding of idiomatic expressions. The discussion and adoption of such
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goals constituted a consideration of Student’s academic and communication needs; the
development of the proficiency of her language mode; and her ability to communicate with
language mode peers.

33.  Atthe June 2009 IEP meetings, the team offered Student a special education
program that consisted of placing her in a general education classroom with
accommodations, resource help and auditory-verbal therapy. By discussing and developing
this program, Student’s team considered the following general and special factors that a team
must consider in developing an individualized education program for a deaf or hard-of-
hearing child: Student’s academic, developmental and functional needs; her communication
needs; her full range of needs including opportunities for direct communications with peers
and professionals in her language mode; the development of the proficiency of her language
mode; and appropriate access to all components of the educational process. Further, the
special education program offered to Student respected her chosen mode of communication.

34.  Finally, at the June and October 2009 IEP meetings, Student’s team
considered different methods to improve the classroom setting for her. At both the June and
October 2009 IEP meetings, the team discussed and recommended the improvement of the
FM system for use by Student in class. At the June 2009 IEP meeting, Mother discussed her
request for CART services and provided the team with written material on real-time
transcription. The team also reviewed Ms. Rothwell-Vivian’s Progress Report which
contained a recommendation that Student receive CART services. At the conclusion of the
June 2009 meeting, the IEP team informed Mother that the District wanted to assess
Student’s need for speech-to-text services in high school. Subsequently, at the October 22,
2009 IEP meeting, Mother further discussed her request for CART services and the team
offered a trial of TypeWell. The discussion of the FM system and real-time transcription
technologies constituted a consideration of whether Student needed assistive technology
devices and services. Such discussion also satisfied the IEP team’s duty to consider and
discuss services and program options that would provide Student with an equal opportunity
for communication access and ensure communication-accessible academic instruction and
school services consistent with Section 504 of the Rehabilitation Act and Title 11 of the
ADA.

35.  Mother objected to the District’s request to perform an audiological evaluation
and assess the need for transcription services in the high school setting, in large part, because
she thought that the District was placing too much emphasis on the FM system. However,
such assessment requests were consistent with the duty of a public entity to undertake a fact-
specific investigation upon receiving a request for a public accommodation. (Duvall, supra,
260 F.3d at p. 1139.) The party who requests a reasonable accommodation has a corollary
duty to cooperate with such investigation. (L. L.-M. ex rel Liedtke v. Dieringer School (W.D.
Wash. 2008) 614 F.Supp.2d 1152, 1161.) Here, the District acted consistently with the
mandates under Education Code section 56345, subdivision (b)(4), by exploring different
services that would provide communication-accessible educational services for Student,
including the FM system, TypeWell and CART.
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36.  The determination that the District did not commit a procedural violation in
the development of Student’s IEP is supported by Findings of Fact, paragraphs 1 through 67,
and Conclusions of Law, paragraphs 1 through 12 and 19 through 35.

Issue No. 3: Did the Tustin Unified School District deny Student a FAPE by not providing
CART services in her June and October 2009 IEPs?

37.  Student contends that the District failed to provide a substantive FAPE in the
special education program provided in her June 15, 2009 IEP because the program did not
contain an offer of CART services. Student further contends that the standards set forth in
Education Code sections 56000.5 and 56345, subdivision (d), mandated that the District
provide Student with a special education program that guaranteed direct and equal
communication access in the classroom. These State statutes are referenced and discussed in
Conclusions of Law, paragraphs 23 through 29. Education Code section 56000.5 contains
legislative findings and declarations concerning deaf and hard-of-hearing pupils. Education
Code section 56345, subdivision (d), contains standards for an IEP team that is developing a
special education program for a deaf or hard-of-hearing child. These statutes do not establish
the substantive standard that a school district must meet in providing a deaf or hard-of-
hearing child with a FAPE.

38.  Instead, the California Legislature has clearly indicated that the Rowley
“educational benefit standard” applies across the board in special education matters: “(I)t is
also the intent of the Legislature that this part does not set a higher standard of educating
individuals with exceptional needs than that established by Congress under the Individuals
with Disabilities Education Act (20 U.S.C. Sec. 1400 et seq.).” (Ed. Code, § 56000, subd.

(€).)

39.  Inactuality, the Rowley opinion is directly applicable to this case. In Rowley,
the pupil was a young girl with minimal residual hearing and excellent lip-reading skills.
(Rowley, supra, 458 U.S. at p. 184.) Her chosen mode of communication was sign-language.
(Ibid.) She attended a regular education classroom where she used an FM system. (Ibid.)
Although she performed well, she did not understand everything that occurred in class due to
her hearing impairment. (ld. at. p. 185.) Consequently, upon entering first grade, her parents
requested that the school district provide their daughter with a qualified sign-language
interpreter in all her academic classes. (ld. at p. 185.) The district assessed the request and
determined that the child did not require this service. (Ibid.)

40.  The Rowley parents then brought a request for due process. (Rowley, supra,
458 U.S. at p. 185.) The hearing officer ruled in favor of the school district after finding that
the child was achieving educationally, academically and socially without the assistance of a
sign-language interpreter. (Ibid.) The parents then brought suit in a United States District
Court which determined that the school district had denied the child a FAPE. (ld. at pp. 185-
186.) The District Court based this determination on the fact that there was a disparity
between the child’s achievement and her potential. (Id. at p. 185.) The FAPE standard
applied by the District Court was “an opportunity to achieve [her] full potential
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commensurate with the opportunities provided to other children.” (Id. at p. 186.) After the
Court of Appeals affirmed this decision, the United States Supreme Court granted certiorari
to review the District Court’s interpretation of the meaning of FAPE. (Ibid.)

41.  Indetermining the FAPE standard intended by Congress, the Supreme Court
recognized that the Education of the Handicapped Act, the predecessor of the IDEA, did not
contain “any substantive standard prescribing the level of education to be accorded
handicapped children.” (Rowley, supra, 458 U.S. at p. 189.) In this regard, the court
determined that the Act did not require school districts to provide disabled students with an
equality of opportunity or services. (ld. at pp. 198-199.) The court also determined that the
FAPE standard did not require school districts to maximize the potential of disabled pupils.
(Id. at p. 197, fn. 21 [“whatever Congress meant by an “appropriate’ education it is clear that
it did not mean a potential-maximizing education”].) Instead, the court determined that the
Act provided disabled students with access to public education through a “basic floor of
opportunity.” (Id. at pp. 201-202.) The standard for determining whether a school district
has met this duty is whether “the individualized program developed through the Act’s
procedures (is) reasonably calculated to enable the child to receive educational benefits.”
(Id. at pp. 206-207.) Or, more specifically, if the disabled child is being educated in the
regular classrooms of the public education system, the standard is whether the IEP is
“reasonably calculated to enable the child to achieve passing marks and advance from grade
to grade.” (Id. at pp. 203-204.)

42.  The Supreme Court did not attempt “to establish any one test for determining
the adequacy of educational benefits conferred upon all children covered by the Act.”
(Rowley, supra, 458 U.S. at p. 202.) Nevertheless, the court recognized that, when a disabled
pupil is mainstreamed in the general education setting, “the system itself monitors the
educational progress of the child. Regular examinations are administered, grades are
awarded, and yearly advancement to higher grade levels is permitted for those children who
attain and adequate knowledge of the course material.” (Id. at pp. 202-203.) The court
further recognized that the achievement of passing grades and advancement from grade to
grade is an important factor in determining educational benefit under the FAPE standard.

(Id. at p. 207, fn. 28.)

43.  Indetermining whether an IEP was reasonably calculated to provide
educational benefit, a tribunal must measure the IEP when it was drafted. (Adams v. State of
Oregon (9th Cir. 1999) 195 F.3d 1141, 1149.) Here, the District formulated Student’s
freshman-year special education program at the June 2009 IEP meeting. The October 22,
2009 IEP meeting focused on Student’s transition into high school.

44.  The special education program set forth in Student’s June 2009 IEP was
reasonably calculated to provide her with educational benefit. This program did not require
CART services in order to enable Student to achieve passing marks and advance to the tenth
grade.
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45.  The special education program developed at the June 2009 IEP meeting
followed the model of the program from the previous year. Student’s June 2008 IEP offered
a specialized program that consisted of general education classes with accommodations,
resource assistance and AVT. Student had thrived under this program, transferring into and
succeeding in two honors courses, and completing the second semester with high marks even
while eschewing the use of her FM system. The IEP team continued with this program
model after a review of Student’s triennial assessment. The results of the triennial evaluation
showed a pupil who was achieving in accordance with her cognitive and memory abilities.
The results of the academic achievement testing in the WJ-I11 were consistent with Student’s
grades, her CST scores and teacher input. The results of evaluations in the areas of
cognition, memory and language did not show areas of deficit. The testing of Ms. Rothwell-
Vivian and Ms. Negru did show that Student had trouble in several areas of expressive and
expressive language, including words with final consonant blends and idiomatic expressions.
The June 2009 IEP addressed these trouble spots with specific goals adopted by the team.

46. The District established that Student is receiving educational benefit from the
June 2009 IEP. By all accounts, she has made a smooth transition into high school. She is
achieving passing grades and performing well in two difficult and fast-paced honors courses.
Her teachers report that Student does not evidence difficulty hearing and understanding what
is occurring in class: she is on-task, attentive, organized, makes appropriate comments and
interacts well with peers. With few exceptions, her instructors also report that Student has
not complained that she is not hearing or understanding classroom instruction and discussion.

47.  Student established that she does not hear everything that is said in her
classrooms. In particular, she has difficulty hearing and understanding statements made by
peers who sit behind her. Student also established that she has difficulty hearing and
understanding speech when there is competing noise. However, in line with the District’s
February 26, 2010 assessment report, the evidence established that Student hears and
understands well enough to access the curriculum and perform well in each of her courses.

48.  Student and her Parents have offered various reasons supporting her need for
CART services in high school: to hear everything said in class, to build her vocabulary, to
maximize her potential, to get straight “A”s, and to receive equal communication access.
Such reasons fall into the category of a potential-maximizing education which a school
district is not required to provide for a special needs child. (Rowley, supra, 458 U.S. at p.
197, fn. 21; Gregory K. v. Longview School Dist. (9th Cir. 1987) 811 F.2d 1307, 1314.)
Here, the Tustin Unified School District has offered Student several options that will help
improve her educational experience. These options are improvement and use of a FM
system and use of TypeWell transcription services. Student and her Parents prefer CART
over these options. However, if an IEP is reasonably calculated to provide educational
benefit, a school district is not required to provide a special needs child with a service that
parents prefer or that confers the best possible education at public expense. (Bradley v.
Arkansas Dept. of Education (8th Cir. 2006) 443 F.3d 965, 975; Fort Zumwalt School Dist.
v. Clynes (8th Cir. 1997) 119 F.3d 607, 612.)
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49.  The determination that the District provided Student with a substantive FAPE
in the June 2009 IEP, even without the provision of CART services, is supported by Findings
of Fact, paragraphs 1 through 83, and Conclusions of Law, paragraphs 1 through 12 and 37
through 48.

ORDER

Student’s claims for relief are denied.

PREVAILING PARTY

The decision in a special education administrative due process proceeding must
indicate the extend to which each party prevailed on the issues heard and decided. (Ed.
Code, § 56507, subd. (d).) The District prevailed on the issues presented for hearing and
decision in this matter.

RIGHT TO APPEAL DECISION

The parties in this case have the right to appeal this Decision by bringing a civil
action in a court of competent jurisdiction. (20 U.S.C. 8 1415(i)(2)(A); 34 C.F.R. 8§
300.516(a)(2006); Ed. Code, § 56505, subd. (k).) An appeal or civil action must be brought
within 90 days of the receipt of the Decision. (20 U.S.C. § 1415(i)(2)(B); 34 C.F.R. 8
300.516(b)(2006); Ed. Code, § 56505, subd. (k).)

Dated: June 1, 2010

/sl
TIMOTHY L. NEWLOVE
Administrative Law Judge
Office of Administrative Hearings
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