BEFORE THE
OFFCE OF ADMINISTRATIVE HEARINGS
STATE OF CALIFORNIA

In the Matter of:
PARENTSON BEHALF OF STUDENT, OAH Case No. 2016040224
V. ORDER GRANTING UPLAND’S

MOTION TO DISMISS
UPLAND UNIFIED SCHOOL DISTRICT.

On April 4, 2016, Upland filed with OAH a pleading entitled “Opposition to Motion
for Stay Put and Motion to Dismiss.” Upland contends that OAH does not have jurisdiction
in this matter. OAH has not received aresponse to Upland’s motion to dismiss.

APPLICABLE LAW

The purpose of the Individuals with Disabilities Education Act (20 U.S.C. § 1400 et.
seg.) isto “ensure that al children with disabilities have available to them a free appropriate
public education,” and to protect the rights of those children and their parents. (20 U.S.C.

§ 1400(d)(1)(A), (B), and (C); see adso Ed. Code, § 56000.) A party hasthe right to present a
complaint “with respect to any matter relating to the identification, evaluation, or educational
placement of the child, or the provision of afree appropriate public education to such child.”
(20 U.S.C. § 1415(b)(6); Ed. Code, § 56501, subd. (a) [party has aright to present a
complaint regarding matters involving proposal or refusal to initiate or change the
identification, assessment, or educational placement of a child; the provision of aFAPE to a
child; the refusal of a parent or guardian to consent to an assessment of a child; or a
disagreement between a parent or guardian and the public education agency asto the
availability of a program appropriate for a child, including the question of financial
responsibility].) The jurisdiction of OAH islimited to these matters. (Wyner v. Manhattan
Beach Unified Sch. Dist. (9th Cir. 2000) 223 F.3d 1026, 1028-1029.) Thus, OAH does not
have jurisdiction to entertain claims based on Section 504 of the Rehabilitation Act of 1973
(29 U.S.C. 8701 et seq.) or Section 1983 of Title 42 United States Code.

Under the Individuals with Disabilities Education Act, local educational agencies are
charged with “providing for the education of children with disabilities within its
jurisdiction.” (20 U.S.C. § 1413(a)(1).) Cadlifornialaw requires students to attend the public
school “in which the residency of either the parent or legal guardian islocated.” (Ed. Code,
848200.) Residency under the IDEA is measured by “normal standards.” (Union School
Dist. v. Smith (1994) 15 F.3d 1519, 1525.) In California, Government Code section 244 lists
“the basic rules generally regarded as applicable to domicile [legal residency].” (Fenton v.
Board of Directors (1984) 156 Cal.App.3d 1107, 1114.)



Government Code, section 244, statesin relevant part:

In determining the place of residence [domicile] the following rules
shall be observed:

(@) It isthe place where one remains when not called elsewhere for
labor or other specia or temporary purpose, and to which he or shereturnsin
Seasons of repose.

(b) There can only be one residence.
(c) A residence cannot be lost until another is gained.

(d) The residence of the parent with whom an unmarried minor child
maintains his or her place of abode is the residence of such unmarried minor

child. [1] . .. [1]

(f) The residence can be changed only by the union of act and intent.

Students are permitted to apply for interdistrict transfers pursuant to Education Code
section 46600.

UNDISPUTED FACTS

Student is afive year old year old boy, who is eligible for special education. Student
resided within the boundaries of Upland until February 24, 2016. He attended the Step Up
preschool program at the Sierra Vista Elementary School, an Upland school, with a one-to-
one aide. After moving within the boundaries of the Ontario-Montclair School District,
Student applied for an interdistrict transfer so as to remain in the Step Up program at Sierra
Vistafor the remainder of the 2015-2016 school year. Ontario-Montclair approved the
interdistrict transfer request. On March 29, 2016, Upland denied the transfer request citing
that the pre-school program was at capacity.

In his complaint, Student alleges that Upland has procedurally denied him afree
appropriate public education by its denial of the interdistrict transfer request when it failed
(a) to consider Student’ s potential regression if forced to change pre-school programs for the
remainder of the school year, and (b) to consider Student’ s teacher’ s recommendation that
Student continue in the Step Up class for the remainder of the school year.



DISCUSSION

Here there is no dispute that Student no longer resides within Upland, and that his
district of residency is Ontario-Montclair. The only dispute is whether he has been denied a
FAPE by Upland’ srefusal to grant his application for interdistrict transfer. As stated above,
Upland contends that the propriety of Upland’s denial of the transfer request is not within the
jurisdiction of OAH.

Education Code section 46601, subdivision (c)(1) requires that an appeal of the
denial of aninterdistrict transfer to be made within 30 calendar days of the denial to the
county board of education having jurisdiction over the school district of residency.

OAH decisions are not binding precedent, but maybe persuasive authority. (Cal.
Code Regs.,, tit. 5, 8§ 3085.) In Sudent v. Fresno Unified School District (OAH Case No.
2008100696, February 25, 2009), OAH held jurisdiction to hear an appeal of an interdistrict
transfer lies with the county board of education. Fresno noted that “[N]o statute (State or
federal), regulation or other authority provides a special education due process hearing
officer in an IDEA hearing with concurrent jurisdiction to hear or decide an appeal of a
denial of aninterdistrict transfer.” (p. 4.) Ina2011 case, OAH ruled that it was without
jurisdiction in cases involving denial of interdistrict transfers. (Student v. Clovis Unified
School District and Fresno Unified School District, OAH Case No. 2011070758, August 4,
2011, Order granting Motion to Dismiss.) The ALJfinds that both of these cases are
persuasive.

Student does cite to three cases to support its position.! In all these cases, the hearing
officers ordered stay put in matters where the students had been placed due to interdistrict
transfers which had lapsed or had been revoked. Student fails to cite any statute or
regulation to support its position that OAH has jurisdiction over interdistrict denials.
Therefore, OAH has no jurisdiction to hear Student’ s claim regarding Upland’ s denia of an
interdistrict transfer.

! The three cases are Student v. Freemont Unified School District and New Haven
Unified School District (OAH Case no. 20100313, June 21, 2010, Order Granting Mation for
Stay Put); Student v. Monrovia Unified School District (Ca. Sp. Ed. Hrng Office Case No.
99-0633/01-00302, August 20, 2001), and a New Jersey decision, Great Meadows Regional
Board of Education (47 IDELR 274, October 12, 2006).
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ORDER

Upland’s motion to dismiss Student’s complaint is GRANTED and the matter
dismissed.

DATE: April 12, 2016

27C19E48831C4E3...

ROBERT HELFAND
Administrative Law Judge
Office of Administrative Hearings
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