BEFORE THE
GOVERNING BOARD
OF THE
JAMUL-DULZURA UNION SCHOOL DISTRICT
STATE OF CALIFORNIA

In the Matter of the Employment Status of: OAH No. 2009061017

Alejandra Garcia, Christine Callaway, Mitch
Miller, Ana Knudsen, Val Cooper, Julia
Alba-May, Pat Burke, Cheryl Uribe, Sheri
Miller, Nanette Hartley, Catherine Gale,
Elizabeth Hudson, Ron Wagner, Leah
Rosenthal and Tania Dumitru,

Respondents.

PROPOSED DECISION

James Ahler, Administrative Law Judge, Office of Administrative Hearings, State of
California, heard this matter in Jamul, California, on July 8, 2009.

Anthony P. De Marco, Attorney at Law, represented the Jamul-Dulzura Union School
District.

Fern Steiner, Attorney at Law, represented all respondents in this reduction in force
proceeding other than Alejandra Garcia, Christine Callaway, Mitch Miller, Val Cooper, and
Ron Wagner.

Mitch Miller represented himself and was present throughout the proceeding.

Christine Callaway represented herself and was present throughout the proceeding.

The matter was submitted on July 8, 2009.



FACTUAL FINDINGS
The Jamul-Dulzura Union School District

1. The Jamul-Dulzura Union School District (the district) is located in a rural
area of San Diego County, about 20 miles southeast of the City of San Diego. The district
covers about 360 square miles and provides pre-school to eighth grade educational services
to approximately 860-900 students. The district maintains three schools: Jamul Primary
School, which includes Kindergarten through third grades; Jamul Intermediate School, which
includes grades four and five; and Oak Grove Middle School, which includes grades six
through eight. In addition, the district provides educational services to the Greater San Diego
Academy (GSDA\), a chartered home school program.

Approximately, thirty percent (30%) of the student body comes from homes in which
Spanish is the primary language. Approximately, thirty-five percent (35%) of the student
body receives federally funded lunches. The district receives Title | funding, intended to
improve the academic achievement of the disadvantaged, and Title 111 funding, designed to
provide language instruction for limited English proficient students. The district is currently
engaged in an improvement program.*

The district employs 42 certificated employees, most of whom provide instructional
services. The vast majority of the certificated employees hold CLAD, BCLAD or SDAIE
certification. About half of the district’s certificated employees hold master’s degrees.

The district’s budget for 2008-2009 was approximately $8.4 million, and the
proposed budget for 2009-2010 is approximately $7.1 million.

2. The district is governed by an elected five member Board of Education (the
governing board). Nadine K. Bennett (Superintendent Bennett), who has been employed by
the district as a teacher and as an administrator for more than 20 years, is the Superintendent
of Schools. Lisa Davis (Davis), the district’s business manager, establishes and reviews the
district’s budget.

! California school districts receiving Title | funds (accounting for 99 percent of California’s public school

enrollment) are subject to No Child Left Behind accountability requirements, including, when applicable, its
program improvement requirements. California requirements for districts in program improvement mirror federal
requirements. California school districts first became subject to program improvement in 2005-2006, if they failed
to make adequate yearly progress during 2003-2004 and 2004-2005, in the same content area or accountability
category. During 2005-2006, these school districts were in Year 1 status. Districts in Year 1 status that did not
make adequate yearly progress during 2005-2006 advanced to Year 2 status in 2006-2007, while those that did
remained in Year 1 status. The process of changing status for failing to make adequate yearly progress and
maintaining status for making progress repeats each year.



The Fiscal Crisis

3. A school district’s governing board must take steps to make certain that ends
meet if the worst-case financial scenario develops. If a governing board cannot balance its
budget, then the school district’s operations will be taken over by the County Board of
Education, which results in educational services being administered through persons other
than locally elected trustees.

Before May 2009, the district planned to meet an anticipated budgetary shortfall by
eliminating the services of an administrator and by sweeping certain categorical finding into
the district’s general fund. Steps were taken to eliminate encroachment from the general
fund resulting from transportation expenses. Before May 2009, the Governor’s annual
budget forecast, known as the “May Revise,” had never included a second round of cuts in
the area of educational funding. However, in May 2009, following the defeat of several
statewide budgetary propositions,? unprecedented cuts were proposed. The Jurupa-Dulzura
Union School District, as well as other public school districts, was required to make educated
and responsible assumptions concerning what might happen next.

The Decision to Recommend the Reduction of Particular Kinds of Services

4. Superintendent Bennett, Davis and other interested parties met to determine
how best to proceed in light of an uncertain revenue stream and a likely budgetary shortfall.

Davis determined that the district’s total revenue limit per unit of average daily
attendance for the fiscal year of 2009-2010 would not only not increase by at least two
percent (2%) from the previous fiscal year, but that the district would likely experience a loss
of 3.42 percent (3.42%) in the total revenue limit per unit of average daily attendance. Davis
reached that determination by preparing the 2009-2010 budget, comparing it to the last
budget, by reviewing information contained in The Fiscal Report® and information provided
by the San Diego County Office of Education,* and by consulting with the County Office of
Education’s budget analysts.

2 Proposition 1A would have created a state spending cap and strengthened the state's rainy day fund and had

it passed, it would have triggered a continuation of the tax hikes for an extra one or two years. Proposition 1B
would have restored more than $9 billion for education funding, but it would have taken effect only if 1A passed.
The measure most critical to California’s current shortfall was Proposition 1C, which would have authorized the
state to borrow $5 billion and repay it with interest with future revenue from the state lottery. Propositions 1D and
1E sought to borrow from child development and mental health programs, and to inject about $900 million into the
state’s general fund. These proposed budgetary measures lost by wide margins.

3 The Fiscal Report is a publication issued by School Services of California, Inc., which informs clients of
the status and potential ramifications of impending state government actions, both legislative and regulatory, as well
as state apportionments, court decisions, elections and other education-impacting events. The Fiscal Report is relied
on by school districts throughout California.

4 A California Teachers Association representative called by some of the respondents agreed that the district
would suffer a loss of approximately 3.42 percent in its revenue limit for the 2009-2010 school year.
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Because the district did not enjoy at least a two percent (2%) increase in its budget for
the 2009-2010 fiscal year from the previous fiscal year, Education Code section 44955.5
authorized a reduction in force through a “summer layoff” procedure.

The decision to eliminate and reduce particular kinds of services being provided by
certificated employees was not easily reached. The district recruited the individuals who
were providing identified services, and each employee had proven himself or herself to be
highly competent. The more recently hired certificated employees had become a vital part of
the educational community and their services were irreplaceable. Nevertheless, a reduction
in force was deemed necessary.

5. Superintendent Bennett concluded that one administrative position could be
eliminated (Superintendent Bennett decided she could fill that administrative position, in
addition to meeting her other administrative responsibilities), that one counseling position
within the district could be eliminated, and 7.5 full-time equivalent instructional positions
(three at Jamul Primary School, one at Jamul Intermediate School, three at Oak Grove
Middle School, and a .5 equivalent in Music) could be eliminated, for a total reduction of 9.5
FTEs. This reduction in force would provide some needed budgetary relief. An additional
plan was developed to generate further savings by reducing and eliminating services
provided by some classified employees, by eliminating some programs, and by reducing
transportation and other costs including utilities and school supplies.

6. In reviewing the district’s seniority list, Superintendent Bennett noted that
Tania Dumitru, a middle school teacher with a seniority date of August 23, 1999, had the
credential and qualifications necessary to bump a less senior teacher, Nanette Hartley, from
an elementary school teaching position.

7. In deciding which particular kinds of services to eliminate, Show Choir, an
elective offered to middle school students one period a day (which enjoyed a great deal of
student support and community notoriety) was determined to be a particular kind of service
that should be retained and not be eliminated. The only certificated employee providing
instruction in Show Choir was Ron Wagner, a permanent middle school teacher with a
seniority date of August 21, 2000, who also taught Social Studies.

8. A decision was made to reassign a less senior administrative employee (Laurie
Chen) from a Vice Principal/Title 111 Coordinator position to a newly created Categorical
Coordinator position. Notice of the district’s creation of that new position, notice of its
intent to fill the position, and the development and implementation of a testing and interview
process to determine who should fill the position was not established.

9. On June 12, 2009, Superintendent Bennett recommended to the governing
board that the district reduce particular kinds of certificated services identified in Factual
Finding 5 and to give notice to the certificated employees who were providing the identified
services that their services would not be required for the 2009-2010 school year.



The Board’s Resolution

10.  OnJune 12, 2009, following a recommendation from Superintendent Bennett,
the governing board passed the following resolution:

“GOVERNING BOARD OF THE
JAMUL-DULZURA UNION SCHOOL DISTRICT

REDUCTION OF PARTICULAR KINDS OF CERTIFICATED SERVICES

RESOLUTION NO. 0161209.1

WHEREAS, Education Code section 44955.5 permits the governing board of a
school district to terminate the services of permanent and probationary certificated
employees during the period between five (5) days after the enactment of the Budget
Act and August 15 of that fiscal year, pursuant to the provisions of Education Code
section 44955, if the governing board determines the following conditions exist: (1) its
total revenue limit per unit of average daily attendance for the fiscal year of that Budge
Act has not increased by at least two percent; and (2) it is necessary to decrease the
number of certificated employees in the District, including employees holding a position
that requires an administrative or supervisory credential; and

WHEREAS, the Governor of the state of California signed a Budget Act for the
2009-2010 fiscal year on February 20, 2009; and

WHEREAS, the Board has determined that under the Budget Act the District’s total
funded revenue limit per unit of average daily attendance for the 2009-2010 fiscal year
has not increased by at least two (2) percent;

WHEREAS, the Board has determined that it is both necessary and in the best
interests of the District and the welfare of the schools and the pupils thereof that the
particular kinds of services set forth herein must be reduced or discontinued;

WHEREAS, it is the opinion of the Governing Board that because of the
aforementioned reason, the number of certificated employees of the District must be
reduced pursuant to Education Code section 44955.5; and

WHEREAS, the Governing Board has determined that this layoff shall be based
upon a reduction or elimination of particular kinds of services, and not based upon
reduction of average daily attendance during the past two years.

NOW, THEREFORE, BET IT RESOLVED by the Board of Education of the Jamul-
Dulzura Union School District as follows:

A. That all of the recitals are true and correct.

Particular Kinds of Services Full Time Equivalent Positions
Administration - Principal 1.00
Psychologist/Counselor 1.00 (0.5 at GSDA)
Music 0.50
Elementary Classroom Teaching 3.00
Intermediate Classroom Teaching 1.00




Middle School Teaching 3.00
9.50

B. That the particular kinds of services set forth below be reduced or eliminated
no later than August 14, 2009.

C. That due to the reduction or elimination of particular kinds of services, the
corresponding number of certificated employees of het District shall be
terminated pursuant to Education Code sections 44955.5, 44955 and 44949.

D. That the reduction of certificated staff be achieved by the termination of
regular employees and not by terminating temporary and substitute
employees.

E. That ‘competency’ as established in Education Code section 44955(b) for the
purposes of bumping shall necessarily include possession of a valid credential
in the relevant subject matter area and ‘highly qualified status’ under the no
Child Left Behind Act in the position into which the employee is bumping.

F. That the District Superintendent or designee is directed to initiate layoff
procedures and give appropriate notice pursuant to Education Code
sections 44955.5, 44955 and 44949, and in accordance with the schedule
attached as Exhibit A.

G. That, as between certificated employees with the same seniority date, the
order of termination shall be determined solely by the criteria identified in
Exhibit B.

PASSED AND ADOPTED THIS 12th day of June 2009, in the County of San Diego,
California.”

11.  The Board also enacted Exhibit B, which set forth criteria to be applied to
determine the order of layoff for those certificated employees with the same date of first paid
probationary service. These criteria were determined to meet the particular needs of the
district. It was not claimed that any of the criteria were inappropriate, or that the criteria
were improperly applied. For that reason, there is no need to include Exhibit B herein.

The Layoff Proceeding

12.  On and before June 19, 2009, the district served written notice on Alejandra
Garcia, Christine Callaway, Mitch Miller, Ana Knudsen, Val Cooper, Julia Alba-May, Pat
Burke, Cheryl Uribe, Sheri Miller, Nanette Hartley, Catherine Gale, Elizabeth Hudson, Ron
Wagner, Leah Rosenthal, and Tania Dumitru, respondents herein, that their services would
not be required for the upcoming school year. More notices were served than positions were
being eliminated out of an abundance of caution. Attached to the notice of recommendation
was a Notice of Accusation, Accusation, a request for hearing and notice of defense form,
and relevant Education Code provisions related to discovery.



Each respondent signed and returned a request for hearing and notice of defense in a
timely fashion.

Each respondent was duly served with a notice of hearing, setting the reduction in
force hearing for July 8, 2009.

13.  OnJuly 8, 2009, the record in this reduction in force proceeding was opened.
The district filed written briefs and gave an opening statement. Ms. Steiner filed a written
brief and gave an opening statement on behalf of the respondents she represented. Sworn
testimony was received, and documentary evidence was produced. Closing argument was
given on behalf of the district. Ms. Steiner gave a closing argument on behalf of her clients.
Ms. Callaway gave a closing argument on her own behalf. Mr. Miller waived the giving of a
closing argument. On July 8, 2009, the record was closed and the matter was submitted.

The Reduction of Particular Kinds of Services

14.  Superintendent Bennett and her staff went through a reasonable process to
identify the number and kinds of positions that needed to be eliminated or reduced. No
particular kinds of services were lowered to levels below those levels mandated by state or
federal law.

15.  The services identified in the governing board’s resolution were the kinds of
services that could properly be discontinued or reduced. The elimination and reduction of
those services was required to assist the governing board to balance the district’s budget and,
on that basis, the reduction in force was in the district’s and the students’ best interest. The
governing board’s elimination or reduction of the particular kinds of services was neither
arbitrary nor capricious, but constituted a matter within the governing board’s sound
discretion. The statute governing the proceeding — Education Code section 44955.5 — did not
contain a specific formula the governing board was required to follow, but required only a
finding that the revenue limit per unit of average daily attendance for the upcoming fiscal
year had not increased by at least two percent (2%) and that, in opinion of the board, it was
necessary to decrease the number of permanent employees.

Show Choir

16.  Show Choir was a particular kind of service offered by the district to middle
school students. The governing board determined that this offering should not be eliminated.

Roy Wagner (Wagner) was the individual who taught Show Choir, and it was not
established that any other permanent certificated employee had the experience required to
“bump” Wagner from this position.

17.  Testimony was taken from two employees who questioned the wisdom of
retaining the offering of Show Choir, which resulted in the retention of a middle school
Language Arts teacher with less seniority than others. Their concerns were noted and were



reasonable; however, it was the governing board’s responsibility to make that decision, and
the decision was not arbitrary.

The Categorical Coordinator Position

18.  The district created a new administrative position — Categorical Coordinator—
and reassigned Laurie Chen (Chen), who had served as an Assistant Principal K-5/Title 111
Coordinator, to fill that new position.> Superintendent Bennett testified that Chen had the
qualifications, training and experience that made her a perfect fit for the new position.
Notice was not given to any other person of the opening of the new position.

19.  Christina Callaway (Callaway), an experienced and highly qualified
permanent employee, served as the Principal of Oak Grove Middle School. Callaway held a
bachelor’s degree in Education and held a master’s degree in Education and Counseling, in
addition to holding a single subject teaching credential in Life Sciences, an administrative
credential, a pupil personnel services credential, and CLAD certification. Callaway was
unaware that the district had established a new administrative position of Categorical
Coordinator, she was not offered the opportunity to compete for that position, she believed
she had the education, training, and experience required to hold that position, and she was
uncertain of the reason the district decided to reassign Chen to the newly established position
when Chen was a probationary employee who had less seniority with the district than
Callaway.

Callaway acknowledged that administrators serve in administrative positions at the
pleasure of the governing board, that an administrator may be reassigned for any reason, and
that administrators do not accrue seniority in an administrative position.

Callaway did not dispute that she had less seniority with the district than the
certificated employees who were being retained other than Chen. She did not assert a right
to bump into a teaching position based upon her seniority, credentials, and qualifications.

Economic Matters

20.  Davis has served as the district’s business manager for almost three years. She
previously served as the accounting manager at another school district. Before that, Davis
served the district for six years as a payroll officer. Davis was very familiar with the
budgetary process.

Davis testified about the uncertainty that arose when Governor Schwarzenegger’s
budget for the 2009-2010 fiscal year became inoperative because it had been based on the
assumption that certain statewide ballot propositions would pass. Davis used information

> Chen was timely given a preliminary layoff notice on March 12, 2009, advising her that her position as an

Assistant Principal K-5 was being eliminated, but that she would likely be reassigned to the position of Categorical
Coordinator effective at the end of the 2008-2009 school year.
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from The Fiscal Report and the San Diego County Office of Education to prepare the
district’s 2009-2010 fiscal budget. Davis was required to submit that budget to the San
Diego County Office of Education which, in turn, will submit the budget to the State of
California Department of Education for approval. A letter containing warnings and
recommendations from the San Diego County Office of Education regarding the district’s
proposed budget had not been received by the date of the hearing in this matter, but it will be
received in the near future.

Consistent with the recommendations contained in The Fiscal Report, Davis
calculated the net change in funding for a single unit of average daily attendance (ADA).
She applied cost of living (COLA) and deficit factors as required. The district used the
appropriate software for its budget and incorporated assumptions provided by the San Diego
County Board of Education. Consistent with those suggestions, Davis did not include federal
stimulus funding that had not been received.

Although Davis’ testimony was complicated, her testimony established that the
district will face a $1M reduction in the 2009-2010 fiscal year.

21.  Tim O’Neill (O’Neill) testified. O’Neill was an elementary school teacher for
13 years, and has been a California Teachers Association representative for the past 16 years.
O’Neill testified that in his capacity as a teacher and association representative, he was
familiar with school finance and school budgets. He received CTA training this summer
regarding reduction in force proceedings under Education Code section 44955.5.

O’Neill used a template provided by a CTA associate to evaluate the financial
condition of the “Jamul-Dulzura Elementary School District” (the district’s name is actually
the Jamul-Dulzura Union School District). O’Neill used district materials to calculate that
there would be a decrease in the ADA of approximately $177 per student for the 2009-2010
school year, a 3.42 percent (3.42%) decrease in the base revenue limit. However, O’Neill
added unrestricted state stimulus funds the district had or was expected to receive in the
amount of approximately $295,000 and a Title | entitlement of approximately $47,000 to the
loss arising out of the base revenue limit decrease. O’Neill concluded that the district would
realize a budgetary gain of approximately $205,000 for the 2009-2010 fiscal year and would
not experience a loss.

O’Neill calculated that the district would save $71,583 per year for each teacher
whose services were terminated, and that there needed to be only a 2.2 FTE total elimination
in force to meet the district’s base revenue limit loss.

O’Neill then calculated how much money the district would save if the services of all
the teachers who had been given notices were terminated. He concluded that the “Estimated
BONUS SAVINGS for 2009-10 DISTRICT BUDGET was $672,880.” The suggestion that the
district was terminating the services of valued employees to obtain a “bonus savings” was
disingenuous and highly offensive.



O’Neill admitted that he had no accounting background, that he had never taught
accounting, and that he had never been employed as an accountant. O’Neill admitted that he
did not have any background in law, and that he did not consult any statute for guidance in
determining that the district sought to eliminate more certificated employees than was lawful.
O’Neill cited no authority for the proposition that the Legislature intended that a formula be
used to calculate the number of employees who services should be terminated in a reduction
in force proceeding under Education Code section 44955.5.

22.  Based on a preponderance of the evidence, final notices should be given to
Alejandra Garcia, Christine Callaway, Ana Knudsen, Val Cooper, Julia Alba-May, Pat
Burke, Cheryl Uribe, Sheri Miller, Nanette Hartley, and Elizabeth Hudson.

LEGAL CONCLUSIONS
Statutory Authority
1. Education Code section 44955.5 provides in part:

“(a) During the time period between five days after the enactment of the
Budget Act and August 15 of the fiscal year to which that Budget Act applies, if the
governing board of a school district determines that its total revenue limit per unit of
average daily attendance for the fiscal year of that Budget Act has not increased by at
least 2 percent, and if in the opinion of the governing board it is therefore necessary to
decrease the number of permanent employees in the district, the governing board may
terminate the services of any permanent or probationary certificated employees of the
district, including employees holding a position that requires an administrative or
supervisory credential. The termination shall be pursuant to Sections 44951° and
44955 but, notwithstanding anything to the contrary in Sections 44951 and 44955, in
accordance with a schedule of notice and hearing adopted by the governing board.”

2. Education Code section 44944, which is not mentioned in Education Code
section 44955.5, provides in part:

Education Code section 44951 provides in part:

“Unless a certificated employee holding a position requiring an administrative or supervisory credential is
sent written notice . . . to his or her last known address by March 15 that he or she may be released from his
or her position for the following school year, or unless the signature of the employee is obtained by March
15 on the written notice that he or she may be released from his or her position for the following year, he or
she shall be continued in the position. The provisions of this section do not apply to a certificated
employee who holds a written contract with an expiration date beyond the current school year, or to a
certificated employee holding a position that is funded for less than a school year, or to a certificated
employee assigned to an acting position whose continuing right to hold this position depends on being
selected from an eligible list established for the position, or to the termination of employment pursuant to
Section 44955.”
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“(b) The employee may request a hearing to determine if there is cause for
not reemploying him or her for the ensuing year . . .

(© In the event a hearing is requested by the employee . . . the proceeding
shall be conducted and a decision made in accordance with . . . the Government Code
and the governing board shall have all the power granted to an agency therein, except
that all of the following shall apply:

(3)  The hearing shall be conducted by an administrative law judge
who shall prepare a proposed decision, containing findings of fact and a
determination as to whether the charges sustained by the evidence are related to the
welfare of the schools and the pupils thereof. The proposed decision shall be
prepared for the governing board and shall contain a determination as to the
sufficiency of the cause and a recommendation as to disposition. However, the
governing board shall make the final determination as to the sufficiency of the cause
and disposition. None of the findings, recommendations, or determinations contained
in the proposed decision prepared by the administrative law judge shall be binding on
the governing board. Nonsubstantive procedural errors committed by the school
district or governing board of the school district shall not constitute cause for
dismissing the charges unless the errors are prejudicial errors. Copies of the proposed
decision shall be submitted to the governing board and to the employee on or before
May 7 of the year in which the proceeding is commenced. . . .”

3. Education Code section 44955, specifically referenced in Education Code
section 44955.9, provides in part:

“(@) No permanent employee shall be deprived of his or her position for
causes other than those specified in Sections 44907 and 44923, and Sections 44932 to
44947, inclusive, and no probationary employee shall be deprived of his or her
position for cause other than as specified in Sections 44948 to 44949, inclusive.

(b)  Whenever . .. a particular kind of service is to be reduced or
discontinued not later than the beginning of the following school year . . . and when in
the opinion of the governing board of the district it shall have become necessary . . .
to decrease the number of permanent employees in the district, the governing board
may terminate the services of not more than a corresponding percentage of the
certificated employees of the district, permanent as well as probationary, at the close
of the school year. Except as otherwise provided by statute, the services of no
permanent employee may be terminated under the provisions of this section while any
probationary employee, or any other employee with less seniority, is retained to
render a service which said permanent employee is certificated and competent to
render.
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As between employees who first rendered paid service to the district on the
same date, the governing board shall determine the order of termination solely on the
basis of needs of the district and the students thereof . . .

©...

The governing board shall make assignments and reassignments in such a
manner that employees shall be retained to render any service which their seniority
and qualifications entitle them to render. However, prior to assigning or reassigning
any certificated employee to teach a subject which he or she has not previously
taught, and for which he or she does not have a teaching credential or which is not
within the employee’s major area of postsecondary study or the equivalent thereof,
the governing board shall require the employee to pass a subject matter competency
test in the appropriate subject.

(d)  Notwithstanding subdivision (b), a school district may deviate from
terminating a certificated employee in order of seniority for either of the following
reasons:

(1)  The district demonstrates a specific need for personnel to teach
a specific course or course of study, or to provide services authorized by a services
credential with a specialization in either pupil personnel services or health for a
school nurse, and that the certificated employee has special training and experience
necessary to teach that course or course of study or to provide those services, which
others with more seniority do not possess.

(2)  For purposes of maintaining or achieving compliance with
constitutional requirements related to equal protection of the laws.”

Jurisdiction

4. Jurisdiction in this matter exists under Education Code section 44955.5.

The governing board properly determined that its total revenue limit per unit of

average daily attendance for the 2009-2010 had not increased by at least two percent (2%),
thus satisfying the first jurisdictional requirement of Education Code section 44955.5. The
governing board, in exercising its sound discretion, also determined that it was necessary to
decrease the number of permanent employees in the district, thereby satisfying the second
jurisdictional requirement of Education Code section 44955.5. (Factual Findings 1, 3-5, 10,
20 and 21.)
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5. Respondents’ argument that it was not “necessary” for the governing board to
decrease the number of permanent employees in the district as a result of the budgetary crisis
was not factually supported. (Factual Findings 1, 3, 4, 10, 20 and 21.)

6. All notices and jurisdictional requirements were satisfied as to all respondent
employees. (Factual Findings 10-13.)

The Reduction of Particular Kinds of Services/Bumping/Skipping

7. Once the jurisdictional requirements under Education Code section 44955.5
were met, the governing statute directs a governing board to proceed in accordance with
Education Code section 44955,

Education Code section 44955, subdivision (b), provides in part:

“. . .whenever a particular kind of service is to be reduced or discontinued not
later than the beginning of the following school year. . . and when in the opinion of
the governing board of the district it shall have become necessary by reason of any of
these conditions to decrease the number of permanent employees in the district, the
governing board may terminate the services of not more than a corresponding
percentage of the certificated employees of the district, permanent as well as
probationary, at the close of the school year.”

Education Code section 44955, subdivisions (b) and (c), sets forth a general rule
requiring school districts to retain senior employees over more junior employees and to
retain permanent employees over temporary employees. Any exception to this general rule
must be based on statute.

Under Education Code section 44955, subdivision (c), employees must be “retained
to render any service which their seniority and qualifications entitle them to render,” but
“before assigning any certificated employee to teach a subject which he or she has not
previously taught, and for which he or she does not have a teaching credential or which is not
within the employee’s major area of postsecondary study or the equivalent thereof, the
governing board shall require the employee to pass a subject matter competency test in the
appropriate subject.” The requirement to pass a subject matter competency test must occur
before a more junior employee’s services can be terminated; a contrary result would result in
the retention of teachers with nothing more than seniority (without testing) over junior
teachers with experience.

Education Code section 44955, subdivision (d) provides:

“Notwithstanding subdivision (b), a school district may deviate from terminating a
certificated employee in order of seniority for either of the following reasons:

(1)  The district demonstrates a specific need for personnel to teach a
specific course or course of study, or to provide services authorized by a services
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credential with a specialization in either pupil personnel services or health for a
school nurse, and that the certificated employee has special training and experience
necessary to teach that course or course of study or to provide those services, which
others with more seniority do not possess.

(2 For purposes of maintaining or achieving compliance with
constitutional requirements related to equal protection of the laws.”

8. Respondents observed that Education Code sections 44955 and 44955.5
involved separate and different statutory schemes and claimed that the purpose of the statutes
was simply “to provide job security to teachers and to preserve the jobs of more senior
teachers.”

Respondents argued that under Education Code section 44955.5, a district was
entitled “to only layoff certificated personnel necessary to meet its financial necessity and no
more,” arguing that the statutory phrase “it is therefore necessary” limited the number of
positions a governing board could lawfully reduce or eliminate. Respondents cited no
appellate authority for this interpretation.

Respondents argued that even though Education Code section 44955.5 incorporated
Education Code section 44955 by reference, Education Code section 44955.5 does not
authorize a governing board to reduce or eliminate particular kinds of services, and argued
that layoffs were to be made solely on the basis of seniority absent a showing of special need.
This interpretation was not supported by any appellate authority.

9. A statute should be interpreted with reference to the whole system of law of
which it is a part. The provisions in two sections should be read together and applied
consistently if reasonably possible to do so. (Hildebrandt v. St. Helena Unified School Dist.
(2009) 172 Cal.App.4th 342-343, 334.)

The purpose of Education Code sections 44955 and 44955.5 is to provide a governing
board with authorization to bring about a reduction in force that is reasonably believed by the
board to be necessary to balance the district’s budget while, at the same time, giving
preference to qualified employees based upon their relative seniority. The two statutes
should be interpreted and applied with those goals in mind.

10. A school district may reduce its certificated staff by reducing or discontinuing
particular kinds of services as long as mandated services do not fall below the statutory
minimum. (Campbell Elementary Teachers Assn., Inc. v. Abbott (1978) 76 Cal.App.3d 796,
810-811 [upholding a governing board’s discretion to reduce and eliminate certain services
to allow the district maximum flexibility in determining staffing for the ensuing school
following the defeat of a local tax measure].)

School districts have broad discretion in defining positions within the district and
establishing requirements for employment. This discretion encompasses determining the
training and experience necessary for particular positions, so long as the district does not
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impose requirements for reemployment that are not imposed on other employees who have
not been subject to layoff. Similarly, school districts have the discretion to determine
particular kinds of services that will be eliminated, even though a service continues to be
performed or provided in a different manner by the district. (Hildebrandt v. St. Helena
Unified School Dist. (2009) 172 Cal.App.4th 334, 343.)

A school board’s decision to reduce or discontinue a particular kind of service is not
tied in with any statistical computation. Where a governing board determines to discontinue
or reduce a particular kind of service, it is within the discretion of the board to determine the
amount by which it will reduce a particular kind of service as long as a district does not
reduce a service below the level required by law. (San Jose Teachers Assn. v. Allen (1983)
144 Cal.App.3d 627, 635-636.)

A school district has the obligation to determine whether any permanent employee
whose employment is to be terminated in an economic layoff possesses the seniority and
qualifications which would entitle him/her to be assigned to another position. (Bledsoe v.
Biggs Unified School Dist. (2008) 170 Cal.App.4th 127, 136-137. Subdivision (d)(1) of
Education Code section 44955 expressly allows a district to demonstrate its specific “needs,”
and there is nothing in the statute that requires such needs to be evidenced by formal, written
policies, course or job descriptions, or program requirements. (Bledsoe v. Biggs Unified
School Dist., supra, at 138.)

There is no tenure in a particular administrative position. (Gilliam v. Moreno Valley
Unified School Dist. (1996) 48 Cal.App.4th 518, 521, fn. 1.) An administrator may be
reassigned for any reason. (Jefferson v. Compton Unified School Dist. (1993) 15
Cal.App.4th 32, 39.) Administrators, including certificated administrators, who were
employed as administrators when they acquired permanent status, acquire tenure only as
classroom teachers, not as administrators, and can be reassigned from a position as an
administrator to one as a classroom teacher. (Thompson v. Modesto City High School Dist.
(1977) 19 Cal.3d 620, 624-625.)

Cause Exists to Give Notice to Certain Employees

11.  The charges set forth in the accusation were sustained by the preponderance of
the evidence and were related to the welfare of the Jamul-Dulzura Union School District and
the pupils thereof. The district’s administrative staff made necessary assignments and
reassignments in such a manner that the most senior employees were retained to render
services which their seniority and qualifications entitled them to render, except as otherwise
noted herein. No employee with less seniority than any respondent will be retained to render
a service which any respondent is certificated, competent and qualified to render.

This determination is based on all factual findings and on all legal conclusions.
12.  Asaresult of the governing board’s lawful reduction of particular kinds of

service, cause exists under the Education Code for the district to give notice to those
certificated employees who received preliminary layoff notices with notice that their
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employment will be terminated at the close of the current school year and that their services
will not be needed by the district for the 2009-10 school year.

RECOMMENDATION
It is recommended that the governing board give a final layoff notice to Alejandra

Garcia, Christine Callaway, Ana Knudsen, Val Cooper, Julia Alba-May, Pat Burke, Cheryl
Uribe, Sheri Miller, Nanette Hartley, and Elizabeth Hudson.

DATED:

JAMES AHLER
Administrative Law Judge
Office of Administrative Hearings
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