ADDITIONAL PROVISIONS

(To be used where applicable)

FOR USE IN SPECIAL TYPES OF AGREEMENTS
1.
CONSULTING SERVICES:  (PCC 10355 TO 10382 AND SCM CHAPTER 3)


Evaluation Criteria and Resumes - See Below


Progress Schedule


Detailed Cost Analysis


Progress Payments and Withholds


Progress Reports and Meetings


Project Coordinator


Amendments
2.
CONTRACTOR EVALUATION (Consulting Service Contracts): Within sixty (60) days after the completion of this Agreement, the Contract Manager shall complete a written evaluation of Contractor’s performance under this Agreement.  If Contractor did not satisfactorily perform the work, a copy of the evaluation will be sent to the State Department of General Services, Office of Legal Services, and to Contractor within 15 working days of the completion of the evaluation.  (PCC 10369)

3.
LEGAL SERVICES AGREEMENTS:  (PCC 10353.5 AND SCM CHAPTER 3)
4.
FEDERALLY FUNDED AGREEMENTS:  (SCM CHAPTER 3)
5.
HAZARDOUS ACTIVITIES AGREEMENTS:  (SCM CHAPTER 3)

1.
PROGRESS REPORTS

Contractor shall submit progress reports to State representative, as required, describing work performed, work status, work progress difficulties encountered, remedial action, and statement of activity anticipated subsequent to reporting period for approval prior to payment of invoices.  Contractor to be reimbursed by invoicing, in detail, all costs and charges with Contract Number and sending to designated address.


PROGRESS PAYMENTS (OPTION #1)


Progress payments are permitted for tasks completed under this contract.  Ten percent of the invoiced amount shall be withheld pending final completion of each task.  Any funds withheld with regard to a particular task may be paid upon completion of that task.


PROGRESS PAYMENTS (OPTION #2)


Progress payments are permitted for work performed under this contract.  Ten percent of the invoiced amount shall be withheld pending final completion of the contract, receipt, and acceptance by 



 of any final reports required under the contract.


PROGRESS PAYMENTS (OPTION #3)


If progress payments are allowed for services performed under this contract, not less than ten (10) percent of the contract amount shall be withheld pending final completion of the contract, and receipt and acceptance by (______department______) of any final reports required under the contract.  However, for those contracts that consist entirely of separate and distinct tasks, any funds withheld with regard to a particular task may be paid upon completion of that particular task.


PROGRESS PAYMENTS (OPTION #4)

The State agency will determine what the contractor has earned during the period for which payment is being requested on the basis of the contract terms and shall retain out of such earnings an amount at least equal to 10 percent thereof, pending satisfactory completion of the entire contract.


PROGRESS PAYMENTS-PUBLIC WORKS (OPTION #5)


Progress payments are permitted on contracts $10,000 or more.  A faithful performance bond in the sum of not less than one-half of the total amount payable under the contract is required.  Payments will not exceed 90 percent of the contract amount.  Any funds so withheld may be paid upon completion of the project.

2.
INVOICING PROCEDURES


In consideration for the satisfactory completion of the services described herein, the State agrees to pay the Contractor, in arrears, upon receipt of an invoice in duplicate, for services rendered under this Agreement.


Payment shall be in arrears contingent upon receipt of a (monthly, quarterly, etc.) invoice received and approved by the designated representative(s).  The invoice must be submitted on contractor’s letterhead signed by authorized representative, and include

· Agreement number

· Time period covered 

· Work completed for the period shall be identified (detailed statement of services)

· Sub-contractor services

Submit invoices to:
xxxxxxx







xxxxxxx







xxxxxxx







xxxxxxx


(TEN PERCENT 10% WITHHOLDING)

In accordance with the requirements set forth in the State Contracting Manual, Section 7.33.B, the State may withhold, from the invoiced payment amount to the Contractor, an amount equal to ten percent (10%) of that payment.  Such retained amount shall be held by the State and only released to the Contractor upon the State’s staff determination that the Contractor has satisfactorily completed all of the required services as itemized on the invoice.  If it is determined that an amount is withheld, it shall be released pending final completion of the Agreement.


(MILESTONES)  (EXHIBIT B)

In consideration for the satisfactory completion of the services described herein, the State agrees to pay the Contractor, in arrears, upon receipt of an invoice in duplicate, for services rendered under this Agreement.  The invoice shall be submitted by the Contractor in sufficient scope and detail to define the actual work performed and specific milestones completed, including a description of the activities of the Contractor and subcontractors and the hours allocated to those activities.  The hourly rate for services rendered shall not exceed those as set forth.


(ITEMIZE EXPENSES)  (EXHIBIT B)


The Contractor will itemize any actual expenses incurred in addition to those contracted.  Such itemizing shall be in accordance with Exhibit C, General Terms and Conditions page 2, paragraph 13, Compensation.  The total cost of such additional expenses, together with the cost of services rendered, shall not exceed the maximum amount of this Agreement.

3.
LEGAL CONTRACTS

In accordance with (Public Contract Code Section (10353.5) The Contractor shall:

· Agree to adhere to legal cost and billing guidelines designated by the State

· Adhere to litigation plans designated by the state agency

· Adhere to case phasing of activities designated by the state agency

· Submit and adhere to legal budgets as designated by the state agency

· Maintain legal malpractice insurance in an amount not less than the amount designated by the state agency

· Submit to legal bill audits and law firm audits if requested by the state agency.  The audits may be conducted by employees and designees of the state agency or by any legal cost control providers retained by the state agency for purpose.

· Submit to a legal cost and utilization review, as determined by the state agency.

4.
CONFLICT OF INTEREST-NON-PROFIT (Option #1)


A.
Contractor certifies that its employees and the officers of its governing body shall avoid any actual or potential conflicts of interest, and that no officer or employee who exercises any functions or responsibilities in connection with this Agreement shall have any personal financial interest or benefit which either directly or indirectly arises from this Agreement.


B.
Contractor shall establish safeguards to prohibit its employees or its officers from using their positions for a purpose which could result in private gain or which gives the appearance of being motivated for private gain for themselves or others, particularly those with whom they have family, business, or other ties.


CONFLICT OF INTEREST (Option #2)


A firm will not be awarded a contract if the financial interests are held by a current officer or employee of the state.  Additionally, a contract will not be awarded to an officer or employee of the state as an independent contractor to provide goods and service.  Likewise, the contracting agency officials and employees shall also avoid actions resulting in or creating an appearance of:


1.
Using an official position for private gain;


2.
Giving preferential treatment to any particular person;


3.
Losing independence or impartiality;


4.
Making a decision outside official channels; and,


5.
Affecting adversely the confidence of the public or local officials in the integrity of the program.


Former State employees will not be awarded a contract for 2 years from the date of separation if that employee had any part of the decision making process relevant to the contract, or for 1 year from the date of separation if that employee was in a policy making position in the same general subject area as the proposed contract within the 12-month period to his or her separation from state service.

5.
CONTRACTS FUNDED BY THE FEDERAL GOVERNMENT

It is mutually understood between the parties that this contract may have been written before ascertaining the availability of congressional appropriation of funds, for the mutual benefit of both parties, in order to avoid program and fiscal delays which would occur if the contract were executed after that determination was made.


This contract is valid and enforceable only if sufficient funds are made available to the State by the United States Government for the Fiscal Year(s) 


 - covered by this agreement for the purposes of this program.  In addition, this contract is subject to any additional restrictions, limitations, or conditions enacted by the Congress or any statute enacted by the Congress, which may affect the provisions, terms, or funding of this contract in any manner.


It is mutually agreed that if the Congress does not appropriate sufficient funds for the program, this contract shall be amended to reflect any reduction in funds.


The department has the option to void the contract under the 30-day cancellation clause or to amend the contract to reflect any reduction of funds.


The recipient shall comply with the Single Audit Act and the reporting requirements set forth in OMB Circular A-133.

6.
DISPUTES (OPTION #1)

If Contractor believes that there is a dispute or grievance between Contractor and the State arising out of or relating to this contract, Contractor shall first discuss and attempt to resolve the issue informally with the agency contract manager.  If the issue cannot be resolved at this level, Contractor shall follow the following procedures:


A.
If the issue cannot be resolved informally with the Contract Manager, Contractor shall submit, in writing, a grievance report together with any evidence to the Contract Manager’s Supervisor.  The grievance report must state the issues in the dispute, the legal authority, or other basis for the Contractor’s position and the remedy sought.  Within ten (10) working days of receipt of the written grievance report from the Contractor, the Supervisor shall make a determination on the problem, and shall respond in writing to the Contractor indicating the decision and reasons therefor.  Should the Contractor disagree with the Supervisor’s decision, Contractor may appeal to the next level, following the procedure in “Disputes”, paragraph 3, listed below.


B.
Contractor must submit a letter of appeal to the Agency Director explaining why the Supervisor’s decision is unacceptable.  The letter must include, as an attachment, copies of the Contractor’s original grievance report, evidence originally submitted, and response from Supervisor.  Contractor’s letter of appeal must be submitted within ten (10) working days of the receipt of the Supervisor’s written decision.  The Director or designee shall, within twenty (20) working days of receipt of Contractor’s letter of appeal, review the issues raised and shall render a written decision to the Contractor.  The decision of the Director or designee shall be final.


DISPUTES (OPTION #2)

Unless otherwise provided in This Agreement, any dispute concerning a question of fact arising under This Agreement which cannot be resolved informally shall be decided by the following two-step procedures.


The Contractor must provide written notice of the particulars of such disputes to the Project Coordinator or his/her duly appointed representative.  The Project Coordinator must respond in writing within ten (10) working days of receipt of the written notice of dispute.  Should the Contractor disagree with the Project Coordinator’s decision, the Contractor may appeal to the second level.  Pending the decision on appeal, the Contractor shall proceed diligently with the performance of This Agreement in accordance with the Project Coordinator’s decision.


The second level appeal must indicate why the Project Coordinator’s decision is unacceptable, attaching to it Contractor’s original statement of the dispute with supporting documents, along with a copy of the Project Coordinator’s response.  This letter shall be sent to the Deputy Director of Programs or his/her duly appointed representative.  The second level appeal must be filed within fifteen (15) working days of receipt of the Project Coordinator’s decision.  Failure to submit an appeal within the period specified shall constitute a waiver of all such right to an adjustment of This Agreement.  The Deputy Director or designee shall meet with the Contractor to review the issues raised.  A written decision signed by the Deputy Director or designee shall be returned to the Contractor within fifteen (15) working days of the receipt of the appeal.


DISPUTES (OPTION #3)


Any dispute concerning a question of fact arising under the terms of this agreement which is not disposed of within a reasonable period of time (ten days) by the Contractor and State employees normally responsible for the administration of this contract shall be brought to the attention of the Chief Executive Officer (or designated representative) of each organization for joint resolution (Public Contract Code Section 22200 and California Code of Regulations, Title 1, Section 300 et seq.).

7.
RIGHT TO TERMINATE

The State reserves the right to terminate this agreement subject to 30 days written notice to the Contractor.  Contractor may submit a written request to terminate this agreement only if the State should substantially fail to perform its responsibilities as provided herein.


However, the agreement can be immediately terminated for cause.  The term “for cause” shall mean that the Contractor fails to meet the terms, conditions, and/or responsibilities of the contract.  In this instance, the contract termination shall be effective as of the date indicated on the State’s notification to the Contractor.


This agreement may be suspended or cancelled without notice, at the option of the Contractor, if the Contractor or State’s premises or equipment are destroyed by fire or other catastrophe, or so substantially damaged that it is impractical to continue service, or in the event the Contractor is unable to render service as a result of any action by any governmental authority.

8.
FORCE MAJEURE (OPTION #1)


Neither party shall be liable to the other for any delay in or failure of performance, nor shall any such delay in or failure of performance constitute default, if such delay or failure is caused by “Force Majeure.”  As used in this section, “Force Majeure” is defined as follows: Acts of war and acts of god such as earthquakes, floods, and other natural disasters such that performance is impossible.


FORCE MAJEURE (OPTION #2)


Except for defaults of subcontractors, neither party shall be responsible for delays or failures in performance resulting from acts beyond the control of the offending party.  Such acts shall include but shall not be limited to acts of God, fire, flood, earthquake, other natural disaster, nuclear accident, strike, lockout, riot, freight embargo, public regulated utility, or governmental statutes or regulations superimposed after the fact.  If a delay or failure in performance by the Contractor arises out of a default of its subcontractor, and if such default of its subcontractor, arises out of causes beyond the control of both the Contractor and subcontractor, and without the fault or negligence of either of them, the Contractor shall not be liable for damages of such delay or failure, unless the supplies or services to be furnished by the subcontractor were obtainable from other sources in sufficient time to permit the Contractor to meet the required performance schedule.

9.
FORCED, CONVICT, AND INDENTURED LABOR

“No foreign-made equipment, materials, or supplies furnished to the state pursuant to this contract may be produced in whole or in part by forced labor, convict labor, or indentured labor.  By submitting a bid to the State or accepting a purchase order, the Contractor agrees to comply with this provision of the contract.”


This requirement does not apply to public works contracts.

10.
LABOR CODE/WORKERS’ COMPENSATION (OPTION #1)


Contractor certifies and is aware of the provisions of Section 3700 of the Labor Code which requires every employer to be insured against liability for Workers’ Compensation or to undertake self-insurance in accordance with the provisions of that Code, and Contractor affirms to comply with such provisions before commencing the performance of the work of this contract.


WORKERS’ COMPENSATION INSURANCE (OPTION #2)

1.
Contractor shall have and maintain, for the term of This Agreement, workers’ compensation insurance issued by an insurance carrier licensed to underwrite workers’ compensation insurance in the State of California.


2.
Unless a current copy is on file with the agency, Contractor shall submit either an applicable Certificate of Insurance (ACORD 25) or a Certificate of Consent to Self-Insure issued by the Director of the agency to the State as evidence of compliance with the workers’ compensation insurance requirement prior to issuance of an initial cash advance.


WORKERS’ COMPENSATION (OPTION #3)

By signing this Agreement, the Contractor hereby warrants that it carries Workers’ Compensation Insurance on all of its employees who will be engaged in the performance of this Agreement.  If staff provided by the Contractor is defined as independent contractors, this clause does not apply.

11.
LICENSES AND PERMITS

The Contractor shall be an individual or firm licensed to do business in California and shall obtain at his/her expense all license(s) and permit(s) required by law for accomplishing any work required in connection with this contract.


If you are a Contractor located within the State of California, a business license from the city/county in which you are headquarted is necessary, however, if you are a corporation, a copy of your incorporation documents/letter from the Secretary of State’s Office can be submitted.  If you are a Contractor outside the State of California, you will need to submit to the (Department)(institution) a copy of your business license or incorporation papers for your respective State showing that your company is in good standing in that state.


In the event, any license(s) and/or permit(s) expire at any time during the term of this contract, Contractor agrees to provide agency a copy of the renewed license(s) and/or permit(s) within 30 days following the expiration date.  In the event the Contractor fails to keep in effect at all times all required license(s) and permit(s), the State may, in addition to any other remedies it may have, terminate this contract upon occurrence of such event.

12.
AUDIT REPORTS--NON-PROFIT AGENCIES/CONTRACTORS

A.
Funds provided under This Agreement shall be included in an audit conducted in accordance with the provisions of OMB Circular A-133 for nonprofit and public agencies, standards promulgated by the American Institute of Certified Public Accountants (AICPA), and those standards included in “Government Auditing Standards, 1994 Revision”.


B.
The financial and compliance audit shall contain the following supplementary financial information:



1.
A combining statement of revenue and expenditures for each contract which presents, by budget line item, revenue and expenditures for the contract or audit period.



2.
A computation sheet for each contract used to calculate the Contractor’s earnings for the contract or audit period, including measurable values.  The results of this calculation will be used to determine:




a)
The amount due Contractor;




b)
The amount due State; or




c)
Whether the Contractor has been paid in full.


C.
If the Contractor has used the same independent audit firm for more than five (5) consecutive years, the Contractor must submit, to the department’s Audit Services Unit, a written justification for using the same audit firm in excess of five (5) years and request approval from the Audit Services Unit to continue using the same audit firm.


D.
Private, nonprofit contractors shall submit to the department two (2) copies of the required audit report within six (6) months of the end of the Contractor’s fiscal year.  An extension may be granted by the department’s Audit Services Unit upon written request by the Contractor’s Certified Public Accountant, to include but not be limited to, an explanation of why the required audit cannot be submitted within six (6) months of the end of the Contractor’s fiscal year, for submittal of the audit report not to exceed an additional thirty (30) calendar days from the original due date.  Audit reports are to be submitted to the following address:


E.
Local governmental entities shall submit to the department two (2) copies of the required audit report within thirty (30) calendar days after the completion of the audit, but no later than nine (9) months after the end of the audit period.  The audit reports are to be submitted to the address stated above.



Local governmental agencies shall submit the required number of copies of the audit report in accordance with the guidelines set by the Division of Audits of the State Controller’s Office.  Said reports are to be submitted to the following address:

State Controller

Division of Audits

300 Capitol Mall, Fifth Floor

Sacramento, CA  95814


F.
Where services or funds under This Agreement are provided to, for, or by a wholly owned, or wholly controlled subsidiary of Contractor, Contractor hereby provides assurance that an audit shall be performed of this subsidiary organization in accordance with this Section.  Said required audit report shall be made available to the State upon request.

13.
INSURANCE REQUIREMENTS   


When Contractor submits a signed contract to the State, Contractor shall furnish to the State a certificate of insurance, stating that there is liability insurance presently in effect for the Contractor of not less than $1,000,000 per occurrence for bodily injury and property damage liability combined.


The certificate of insurance will include provisions a, b, and c, in their entirety:


a.
That the insurer will not cancel the insured’s coverage without 30 days prior written notice to the State.


b.
That the State of California, its officers, agents, employees, and servants are included as additional insured, but only insofar as the operations under this contract are concerned.


c.
That the State will not be responsible for any premiums or assessment on the policy.


Contractor agrees that the bodily injury liability insurance herein provided for shall be in effect at all times during the term of this contract.  In the event said insurance coverage expires at any time or times during the term of this contract, Contractor agrees to provide at least 30 days prior to said expiration date, a new certificate of insurance evidencing insurance coverage as provided for herein for not less than the remainder of the term of the contract, or for a period of not less than one year.  New certificates of insurance are subject to the approval of the Department of General Services, and Contractor agrees that no work or services shall be performed prior to the giving of such approval.  In the event the Contractor fails to keep in effect at all times insurance coverage as herein provided, the State may, in addition to any other remedies it may have, terminate this contract upon occurrence of such event.


The Department will not provide for nor compensate Contractor for any insurance premiums or costs for any type or amount of insurance.

14. DVBE REPORTING REQUIREMENTS

A 3% Disabled Veterans Business Enterprise (DVBE participation goal has been established for this Agreement.  Attached to and made a part hereof (page ___) is the DVBE Participation Reporting Form*, which the Contractor will use to submit quarterly reports on DVBE participation.  The Contractor will list at the end of each quarter the dates of invoices submitted, amounts of invoices submitted, amounts of invoices paid to the Disabled Veteran Business Enterprise(s), and the DVBE percentage from invoice totals.  The completed DVBE Participation Reporting Form will be submitted at the end of each quarter to the following person:

Name of Person

Title

Office Name 

Address

*Form to be created by state agency.
