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	State of California  •  Arnold Schwarzenegger, Governor

State and Consumer Services Agency

DEPARTMENT OF GENERAL SERVICES
Executive Office



June 18, 2004
Procurement and Contracting Officers
All State Departments and Agencies 
Dear Procurement and Contracting Officers:

 

This letter is to inform departments generally of the provisions of SB640, The California Taxpayer and Shareholder Protection Act of 2003, Public Contract Code section 10286, et seq., which prohibits state agencies from contracting with expatriate companies, unless they satisfy minimum requirements related to shareholder rights, or obtain a waiver, effective April 1, 2004. 

California Public Contract Code section 10286.1 generally provides that a state agency may not enter into any contract with an expatriate corporation or its subsidiaries unless the chief executive officer of the agency or his or her designee waives, in writing, the prohibition against contracting with such an entity upon a finding that the contract is necessary to meet a compelling public interest.  An expatriate company is a United States company that has moved, in name and on paper only, to a tax haven country (typically Bermuda or the Bahamas) and has no substantial business activities in the country of reincorporation.
 

This letter is also to inform you of the Department of General Services’ (DGS) opinion regarding entering into contracts with Tyco International, Ltd. (Tyco) and any subsidiary entities of Tyco.  In response to an analysis submitted by Tyco, the DGS has determined that Tyco is an “expatriate corporation” for purposes of the statute.
Some entities associated with Tyco that the DGS has identified that this statute applies to are:

1.  Tyco International, Ltd.

2.  ADT, Ltd.

3.  United States Surgical (Valley Lab)

4.  Simplex Grinnell

5.  Earth Tech

6.  Kendall (Tyco Healthcare)
The above list is not a comprehensive list of all Tyco subsidiaries.

If your agency determines that a contract with an expatriate corporation or one of its subsidiaries is necessary to meet a compelling public interest, a copy of your agency’s written determination should be submitted as part of your contract file to this department at the time of contract approval.  If the contract is not subject to the DGS approval, a copy of the determination should be kept in the contract file.  

 

Some instances where contracting with one of these entities might rise to the need of a compelling public interest would be when there is a need for a non-competitive procurement for proprietary equipment, or a contract for service or maintenance of proprietary equipment already installed or manufactured by the expatriate corporation and where replacements or service are unavailable from another, non-prohibited source.  These justifications are in addition to what would be considered a traditional compelling public need to ensure the provision of essential services, to ensure the public health and safety, or an emergency as defined in Public Contract Code section 1102.  These examples are not exhaustive but are provided as an example.
Since the statute does not address amendments, we do not enforce compliance as contracts are amended.  Generally, the statute cannot be implemented retroactively, but only prospectively.  There may be exceptions, such as non-competitive contract amendments that materially change the contract terms.  In these instances, the statute will be enforced and a waiver determination made, if appropriate.

If you have any questions, please contact your agency’s assigned attorney at the DGS, Office of Legal Services.
 

Sincerely,

 

 Original signed by Ron Joseph
 

Ron Joseph

Interim Director
RJ:GN:pkw
 

The Ziggurat  •  707 Third Street  •  West Sacramento, California  95605  •  (916) 376-5000

