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4.   DGS CONTRACT APPROVAL
4.00 ( INTRODUCTION
This chapter presents the policies and procedures related to obtaining contract approval from DGS/OLS.  Exemptions from such approval are also covered.

PCC §§ 10295, 10297, and 10335 are the primary legal authority for DGS/OLS review and approval of contracts.  GC § 14615 is the legal authority for the supervision of the state’s business policies, and GC § 14616 is the legal authority for some exemptions from DGS/OLS approval of contracts.

Individual agencies and programs may have specific statutes affecting their particular contracting programs.
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4.02 ( RESPONSIBILITY FOR CONTRACT APPROVAL 
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A.
Each state agency is responsible for making sure that its contracts comply with applicable legal requirements and is based on sound business practices.  DGS/OLS provides the final approval if required by law. 

B.
In some instances additional approvals may be needed, such as those from the Attorney General, State Personnel Board, State Fire Marshal, DGS/Office of Risk and Insurance Management, or other DGS offices.

C.
Contract approval by DGS serves to assist state agencies by:

1.
Ensuring effective compliance with applicable laws and policies.

(4.02 C. Responsibility for Contract Approval - continued)
2.
Conserving the fiscal interests of the state and preventing improvident acts.

3.
Applying contract knowledge and legal expertise prior to final approval.

D.
Remedies and Penalties:

1.
PCC § 10420 - Every contract or other transaction entered into in violation of Chapter 2 of the Public Contract Code is void, unless the violation is technical or non-substantive.

2.
PCC § 10421 - Civil action may be brought in Superior Court to determine a violation of Chapter 2 of the Public Contract Code.  If a violation is found the contract shall be void.

3.
PCC § 10422 - 23 - Any state employee or person contracting with the State who corruptly performs an official act or corruptly permits the violation of any contract made under Chapter 2 of the Public Contract Code is guilty of a felony.  PCC section 10424 provides that a violation of section 10423 may make the employee or the person contracting with the State liable to the State for double the amount the State may have lost.

4.
PCC § 10425 - Willful violation of any other provision of Chapter 2 of the Public Contract Code shall constitute a misdemeanor.

4.03 ( CONTRACTS REQUIRING DGS/OLS APPROVAL
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DGS/OLS has statutory authority under several sources to approve contracts.  An explanation of the major sources of that authority is presented in Table 4.1.

Table 4.1

	Contract Description


	Approval Authority
	Applicability of Approval Authority

(All contracts unless specifically exempted)

	All contracts by any state agency
	PCC § 10295
	§ 10295(a)  The hiring or purchase of equipment, supplies, materials, or elementary school textbooks

§ 10295(b)  Services, whether or not the services involve the furnishing or use of equipment, materials, or supplies or are performed by an independent contractor

§ 10295(c)  The construction, alteration, improvement, repair, or maintenance of property, real or personal, or

§ 10295(d)  The performance of work or services by the state agency for or in cooperation with any person, or public body, are void unless and until approved by the department.

	All contracts whether or not subject to competitive bidding
	PCC § 10297
	

	Services contracts
	PCC § 10335
	All services except:

· Public works 

· A&E contracts

· Contracts expressly exempted from § 10295

· Contracts of less than $5,000

· Contracts of less than $5,000 for per diem or travel only

· Personal property maintenance or repair


(4.03 Contracts Requiring DGS/OLS Approval – continued)

Table 4.1 (cont.)

	Consultant services contracts
	PCC § 10335
	Applies to consultant as defined by PCC § 10335.5

	Contracts statutorily exempted 
	Varies
	Prerequisites of exemption statute must be complied with

	Interagency agreements
	GC § 11256
	Contracts with other state agencies




Some specific types of contracts which would require DGS/OLS review/approval, regardless of dollar amount, include but are not limited to the following:

1.
Contracts that limit the contractor’s liabilities or require the state to indemnify or to hold the contractor harmless

2.
Contracts that require the state to assume liabilities beyond the state’s control

3.
Contracts that provide for advance payment for services or rentals

4.
Any provision creating a contingent liability against the state (e.g., those vendors’ printed rental contracts obligating the user of rented equipment to serious contingent liabilities)

5.
Any agreement for moving services, regardless of form used (including, but not limited to, subscription agreements, purchase orders, TRAs, etc.) (GC § 14920)

6.
Any hazardous activity such as found under SCM 3.12. 

4.04 ( CONTRACTS NOT REQUIRING DGS/OLS APPROVAL 
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The law requires all contracts to be approved by DGS/OLS unless the contract is exempt from approval (PCC § 10295).

A contract is exempt from DGS/OLS approval if:

1.
It is specifically exempt from approval by statute; or

2.
It is exempt from approval because of the monetary value of the contract by

PCC § 10351, or GC § 14616; or

3.
It has been exempted from approval by an exemption letter issued by the DGS/OLS; or

4.
It is a federally funded grant exempted based on opinion of the Attorney General.

5.
Standard contract exemptions:

a.
$50,000 and under for interagency agreements


b.
$50,000 and under for all other contracts GC § 14616
Although these contracts do not require DGS/OLS approval, review/approval services are available on request for any contract, regardless of value.

4.05 ( APPROVAL OF EMERGENCY CONTRACTS

(Rev 1/01)
“Emergency” is defined in PCC § 1102 as “a sudden, unexpected occurrence that poses a clear

(4.05 Approval of Emergency Contracts – continued)

and imminent danger, requiring immediate action to prevent or mitigate the loss or impairment of life, health, property, or essential public services.”  

The law recognizes exceptions from competitive bidding in emergencies (PCC §§ 1102 and 10340(b)(1)), but no exception is provided from contract approval.  The basic policy is to respond to the emergency as circumstances demand and then to obtain the formal approval(s) as soon as practicable.  However, before the start of the work, the contract must be verbally authorized by someone with authority at the agency to initiate a contract in such situations.  If there is any question about whether the circumstances qualify as an emergency, DGS/OLS should be contacted as soon as possible.  The contract will be processed on an expedite basis as discussed in SCM 4.08 C.

4.06 ( CERTAIN FEDERALLY FUNDED GRANTS EXEMPT FROM

 APPROVAL BY DGS
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The Attorney General (AG) has opined that certain federally funded grants are not subject to approval by DGS/OLS.  The AG opinions are based primarily on the nature of a grant compared with a services contract as described in the law.  (See 58 Ops.Cal.Atty.Gen 586 [1974] and 63 Ops.Cal.Atty.Gen. 290 [1980].)

The AG opinions present the following factors as relevant to whether a contract qualifies as an exempt grant:

A.
The grant must fall under specific statutory authority.  Without specific statutory authority, a grant is an illegal gift of public funds.

B.
The grant must not benefit the state.  Even if the award was made subject to an authorized grant program, if the agreement provides a benefit to the state, it is not exempt from approval (unless exempted by specific statute).  Common benefits are as follows:

1.
Services are provided to the state.

2.
The state obtains title to equipment, copyrights, or patents.

3.
The state is relieved from a statutory obligation to perform the services (usually services to the public).

C.
Performance under the grant must not be controlled by the state.  The grant must fund the grantee’s program, not the state’s program.

4.07 ( EXEMPTION LETTERS 
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Exemption letters are issued by DGS and define contracts exempt from DGS/OLS review. Exemptions beyond the general delegation limits described in SCM 4, are outlined in Table 4.2.

Exemption Letters
Table 4.2
	Factors
	Authority
	General Considerations

	All services, consultant services, and interagency agreements
	PCC § 10351 (Services and Consultant Services)

GC § 11256 (Interagency Agreements)
	· Up to $75,000

· Agency officer responsible for contracting program

· Written policies and procedures

· Management system

· Contract training program

· Audit every two years

· Reporting procedures

	Specific program or type of contract, usually repetitive in nature
	GC § 14616
	· Limited to $50,000

· Contract format is usually a part of the exemption

· Requires certification by the agency


Application for an exemption letter should be made by written request to the Director of DGS.

4.08 ( 
OBTAINING APPROVAL FROM DGS/OLS

(Rev 10/05)

Note:  See Chapter 4 appendix for sample OLS checklist.

A.
Required Supporting Documents

1.
Contract Transmittal form, STD 15 or STD 215.  This form must contain an explanation sufficient to afford a basis for approval as to:

a.
The purpose and necessity or desirability of the contract or interagency agreement;

b.
The reasonableness of the price or cost of the services (not applicable to I/As except those with UC or CSU); and

c.
Any other relevant information necessary to understand the proposed transaction.


The form STD 15 or STD 215 shall also contain the name and telephone number of the contact person in case questions arise or additional information is needed by  DGS/OLS reviewing attorney.  The contact person is the staff member who regularly deals with DGS/OLS on contract matters.  A copy of the STD 15 or STD 215 will be retained on file at DGS/OLS.

d.
Within ten working days of an award, an agency must report the award of each contract over $5,000 to the Department of Fair Employment and Housing (DFEH), including contracts with the University of California.  Information required is specified in 2 CCR § 8117.5.  (This requirement does not apply to contracts with other California state agencies or with the federal government.)  Use STD 16 for reporting purposes.  Check the box on the reverse side of STD 15 or the STD 215 that this requirement has been complied with.

(4.08 A. Obtaining Approval from DGS/OLS - continued)
2. Payee Data Record form STD 204.  This form must be completed by the vendor (except for state and other governmental entities).  The form should accompany the contract to final approval or a note should be made of it on STD 15 or the STD 215.  The STD 204 must be retained in the agency's accounting or business affairs office.

3.
Bidding documents (i.e. IFB/RFP).  If the contract was awarded by competitive bid, all bids or proposals received, together with the documents comprising the IFB or RFP and related correspondence, must accompany the contract to final approval.  If fewer than three bids or proposals were received, document the awarding agency's efforts to obtain at least three competitive bids.

4.
The California State Contracts Register ad.  The ad as well as all other ads used to advertise the contract must accompany the contract to final approval.  A printout of the electronic version of the CSCR ad or a copy of the confirmation printout is sufficient substantiation of that ad.

5.
A Statement of Compliance form, STD 19.  This form must accompany bids or proposals submitted by contractors for nonexempt state contracts of $5,000 or more.

See 2 CCR § 8113.  State agencies may attach a copy of the STD 19 to their

solicitations for bids or proposals.  The STD 19 must be fully executed by the bidder and returned to the agency with the bid before the bid deadline.

a.
Agencies may include the following provision in bid forms in lieu of using STD 19: 
Statement of Compliance

The prospective contractor's signature affixed hereon and dated shall constitute a certification, under the penalty of perjury under the laws of the State of California, that the bidder has, unless exempted, complied with the nondiscrimination program requirements of Government Code Section 12990 (a - f); and of Title 2, CCR Section 8103.

b.
Agencies may include the following provision in the contract in lieu of using STD 19 in nonbid contracts:

Statement of Compliance

The contractor’s signature affixed hereon shall constitute a certification, under the penalty of perjury under the laws of the State of California, that the contractor has, unless exempted, complied with the nondiscrimination program requirements of Government Code Section 12990 (a-f); and of Title 2, CCR Section 8103.

Note:  An offer by a contractor to enter into a contract on a noncompetitive basis, when permitted, cannot be accepted unless such contractor furnishes a Statement of Compliance as a part of its final offer.

c.
The Statement of Compliance is included in the document, “Contractor Certification Clauses” (CCC), found on the OLS website.

6.
Drug-Free Workplace Certification.  State contractors and grantees must certify that they will provide a drug-free workplace by signing a Drug-Free Workplace

(4.08 A. 6 Obtaining Approval from DGS/OLS - continued)
Certification  STD 21.  The Drug Free Workplace Certification is included in the document, Contractor Certification Clauses (CCC), found on the OLS website.

Note:  The Drug-Free Workplace wording can be used in the terms and conditions of a contract that is to be signed by the contractor.

7.
The Expatriate Corporation, Domestic Partnerships and Sweatfree Code of Conduct Certifications.  These certifications are included in the Contractor Certification Clauses (CCC), and found on the OLS website.

8.
DVBE goals or good faith effort documentation.  When participation goals are required in the bidding documents, as discussed in SCM 8, documentation supporting the commitment to meet the goals or performance of a good faith effort must accompany the contract.

B.
Number of Copies

1.
Under the current standardized contracting process, when approval by DGS/OLS is required, the following information should be submitted according to the chart below:
	STD 215
	For all agreements and amendments:  Send two (2) copies.

	STD 213
	Two (2) originals of the STD 213 face sheet alone

One (1) copy of the STD 213 face sheet, attached to a complete copy of the agreement, and all relevant back up.

One (1) copy of the STD 213 face sheet alone

	STD 213-A
	Two (2) originals of the STD 213A face sheet alone

One (1) copy of the STD 213A face sheet attached to a complete copy of the agreement, and any relevant back-up

One (1) copy of the STD 213A face sheet

One reference copy of the original Agreement, along with copies of all prior amendments, regardless of whether or not they were exempt from DGS-OLS review.


(NOTE:  At least two (2) copies of the STD 213 or 213A must bear original signatures.  Stamped replicas of signatures are not acceptable as original signatures.  No more than four copies of the agreement will be signed by DGS/OLS.)

After approval by DGS/OLS, the copies will be distributed as follows:

a.
One copy of the STD 215 and STD 213 or 213A face sheet will be forwarded to the State Controller’s office.  This step is not required for contracts submitted by district agricultural associations or for contracts in which payment is not from funds in the state treasury.

b.
DGS/OLS will retain only one copy of the STD 215 and STD 213 or 213A face sheet.  In some instances, at the discretion of DGS/OLS, a complete agreement will be retained at OLS.

(4.08 B 1. Obtaining Approval from DGS/OLS - continued)
c.
The remaining two copies of the STD 213 or 213A face sheets with original signatures will be returned to the submitting agency.

Note:  See SCM 5.04 for further information and direction concerning the current standardized state contracting process. 
C.
Contract Approval Review Time

DGS strives to complete the review and approval process in ten working days or less.  
Note:  Expedited review is available in exceptional circumstances on request. to the DGS/OLS Chief Counsel or an Assistant Chief Counsel. 

D. In addition to the above requirements, the DGS Office of Legal Services asks individuals involved in the preparation and transmittal of documents to OLS to keep the following in mind:

1. Ensure that all information on the STD 15 or STD 215 is complete and specifically relates to the contract being submitted.

2. When completing the forms, review by an OLS attorney is made easier and more efficient if the form can be easily read.  Reducing the type font in order to squeeze in an explanation is not recommended.  If your narrative requires more space, enter “see

attached” and provide a separate explanation.  This way, the length of your explanation is not predicated on the size of the box, and it makes it easier to complete the contract review.

3. When amending a contract by replacing entire sections, review is made more efficient by highlighting the changes being made.  For example, if replacing an entire scope of work that is contained in several pages and only a few items are being changed, please boldface or underline the actual changes.  This will expedite the review process, and focus the attorney’s review on the actual changes involved in the amendment.

4.09 ( APPROVAL AND COMMENCEMENT OF WORK
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A.
Basic Policy

The basic state policy is that no contractor should start work until receiving a copy of the formally approved contract.  The approval by DGS/OLS is the final, formal approval of the contract.  The law provides that when DGS/OLS approval is required, contracts for services should not begin before receipt of approval; payment for services may not be made until the contract is approved by the DGS/OLS or, in the case of an exempt contract, until it is formally approved by the agency.  See PCC §§ 10295, and 10335.

B.
Ratification of Work Done Before Approval of the Contract

Any work done before formal approval of the contract in accordance with the contract specifications is deemed ratified by the agency at the time of formal approval of the contract.  This provision recognizes that on occasion there may be an unavoidable lag time between the practical need for services and the formal approval of a contract.  In some cases, this lag time will make it impossible to obtain formal approval before the services are actually needed.

(4.09 Approval and Commencement of Work – continued)

C.B.
Necessity of Time Management

Contracting staff are generally aware of the necessity for timely action and effective management of time during the contracting process.  It is necessary to minimize the number of situations when the contractors start work before formal approval of the contract.  For contracts submitted to DGS/OLS, if the contract term starts less than two weeks after submission, it would assist the review process if an explanation were furnished regarding the reason(s) for the late submission of the contract. 
D.C.
Consultant Contracts

The law does not permit consultants to start work before formal contract approval, except in an emergency, which is specifically defined in SCM 3.10.

When it is necessary for a consultant to start work before approval of the contract, the circumstances must be noted in the contract file as an emergency in accordance with PCC § 10371(d).

E.D.
Warning to Contractors

1.
Contracts are not valid unless and until approved by DGS/OLS if such approval is required by law.  See PCC § 10335.

2.
The contractor should be warned not to start work before receipt of the approved contract.  The warning can be provided in the IFB or RFP, at the time of the award, or at the time the contract is sent to the contractor for signature.

3.
If the contract is not approved and the contractor has begun work, the contractor may be considered to be a volunteer or the contractor may have to pursue a claim for payment by filing with the Victim Compensation and Government Claims Board. Board of Control.  The state has no legal obligation unless and until the contract is approved.

Note:  
Once the contract is approved, authorized services provided by the contractor can be paid from the beginning date of the contract.
4.10 ( APPROVAL OF AMENDMENTS 
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A.
Amendments should be approved by the same level of authority that the original contract was approved unless such authority has been specifically delegated.  If the original contract was approved by DGS/OLS, any amendment must be approved by DGS/OLS except for the following:

1.
If the an amendment only extends the original time for completion or of performance for a period of one year or less, the amendment is exempt from approval by DGS/OLS.  This exemption can only be used once.

2.
Multiple extensions of time may be exempted so long a the cumulative extension total does not exceed one year. 

3.
For consultant services contracts, the exemption for extension can be used only one time (PCC § 10335).

4 2.
Extension of the contract cannot be used to circumvent the termination of availability of funds.  (See GC § 16304, 2 CCR § 610, FY Budget Act.) Even though the extensions cited above are is exempt from approval, upon completion of the 

(4.10 A. Approval of Amendments – continued)

amendment, a fully executed copy of the amendment and a form STD 15 or STD 215 explaining the reason for the extension must be sent to DGS/OLS if the original contract was subject to DGS/OLS approval.

B.
To obtain DGS approval of an amendment, the amendment should be submitted to DGS/OLS along with a STD 15 or STD 215 and all supporting documentation.  and a copy of the original NCB approval authorization must be included when applicable.
C.
The Contract Transmittal Form - STD 15 or STD 215, should focus on the changes made to the contract by that amendment and cite:

1.
Authority to amend the contract.

2.
Reason for amending the contract.

3.
Any changes in meeting the DVBE goals.
DC.
See SCM 3.09 for other information about amendments.

4.11 ( APPROVAL OF WASTE RECYCLING AGREEMENTS
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A.
Agreements for waste recycling programs similar to those of the Integrated Waste Management Board (IWMB) require prior approval of the IWMB (PCC §12165(d))

A. A memorandum from the Integrated Waste Management Board (IWMB) approving the agreement must be transmitted with the contract when sent to OLS for approval. Contracts not accompanied by an approval memo from the IWMB will be returned to the submitting agency.

CHAPTER 4 - APPENDIX

DGS LEGAL

CONTRACT PACKAGE

(Rev 10/05)

Contract #                                
FY___________
Department/Program ______________________
Reviewer___________

Analyst_________________________________

REVIEW DATE___________
DATE TO DGS LEGAL___________

Note:  
Highlighted items must be added to this contract and resubmitted to the Reviewer identified above for further review.

_____  STD 213 Contract
_____  Copy of IFB/RFP

_____  STD 215
_____  Copy of All IFB/RFP Responses

_____  Non-competitive bid approval
_____  IFB/RFP Score Sheets


 

(including evaluators)

_____  Copy of Advertisement or STD 821
_____  Bid Opening Attenders List

_____  Notice of Intent to Award
_____  Reason for Lateness

_____  Multiyear Justification
_____  DVBE Evaluation and Documentation

_____  Cost Reasonableness (Std 215)
_____  Resolutions

_____  Drug Free Certification
_____  AG Approval


(STD 21)

_____  Insurance Certificate
_____  STD 19 Statement of Compliance

_____  STD 204
_____ CIWMB Approval



(recycling contracts only)

_____ Other Certifications (CCCs)
_____  G.C. 19130 Justification (Std. 215)

_____  Other Approval Needed

_____  Small business certification by OSDC

_____  Contract Registration # (eff. 7-1-03) 

COMMENTSADDITIONAL KEY INFORMATION:  _____________________ 


__________________________________________________


__________________________________________________


__________________________________________________
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