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Subchapter 4. Labor Compliance Programs

Article 1. Operation of Labor Compliance Program and Contracts Subject to
Labor Compliance Program Jurisdiction

* * *

§16423. Approved Labor Compliance Program Required by Statute.

(a) Whenever an Awarding Body is required by statute 
to enforce or contract to enforce a Labor

Compliance Program that contains or meets the requirements of Labor Code section 1771.5) the

Awarding Body must have its own program that has been approved by the Director pursuant to

section 16425 below) unless it either (l)fully contracts out its responsibilties and decìsion-

making authority to a third pary program that has been approved by the Director pursuant to

section 16426 below) or (2) has agreed to pay a fee to the Departmen of Ia41ttral Relations for

monitoring and enforcement pmsuant to Subohapter 4.5 below.

(b) The governing board of any Awarding Body that is required to enforce a Labor Compliance

Program under subpart (a) above shall make a written finding that the Awarding Body has
i

(1) established its own Labor Compliance Program in accordance with the requirements

of Labor Code Section 177 1. 5 (b) and this subchapter; or

(2) has contracted with a third par that has been approved by the Director to operate a

Labor Compliance Program in accordance with: the requirements of Labor Code Section

1771.5(b) and this subchapter-;

(3) has entered into an agreement with the Labor Commissioner for monitoring and

enforcement pursuant to Subchapter 4.5 be.

Copies of the finding required by this subpaii (b) together with (A) notice of whether or not the

Awirding Body intends to initiate and enforce its Labor Compliance Program eifor (i) all

public:works projects in which the Awarding Body participates or (ii) only those public works

projects in i;;rhich the j\\varding Body par"ticipates that are siibect to the notice) fees) and fee .

'vVaiver provisions of Aricle 1 of Subchapter5-eegiiming with section 16450) below) and,-

applicable) (B) notice of any contract or agreement with a thiYd party to operate a Labor



Compliance Program shall be provided promptly to the Director and prior to certifying to any

other entity that the Awarding Body has complied with the statutory requirement to have a Labor

Compliance Program.

( c) For purposes of these regulations, an approved program refers to the entity that has applied

for and received approval by the Director based on a consideration of the factors in sections

16425, 16426, or 16427 below, and not to that entity's manual or methodology for conducting

labor compliance enforcement.

(d) Unless otherwise required by stahlte, an Awarding Body is not required to have separate

Labor Compliance Programs, and a third pary Labor Compliance Program is not required to

have separate approvals from the Director for different types of projects or funding sources,

provided that (1) the Awarding Body has provided all notices required by subpart (b) above, (2)

the Labor Compliance Program has timely fied all reports required by this subchapter, and (3)

the Director has not otherwise limited the approved scope of operation for the Labor Compliance \

Program.

(e) The limited exemption from payment of 
prevailing wages provided by Labor Code Section

1771.5(a) shall not apply unless the Awarding Body elects to initiate and enforces a Labor

Compliance Program for every public works project under the authority of the Awarding Body.

(f) A list of statutes that require Awarding Bodies to have a Labor Compliance Program as a

condition of proj ect authorization, project funding, or use of specified contracting authority shall
i

be maintained on the Deparment of Industrial Relations' website.

Authority cited: Section 1773.5, Labor Code. Reference: Section 1771.5, Labor Code.

* * *

Emergency Regulation(s) Amending Text in Section 16423 and Deleting Regulations in
Subchapter 4.5 of Chapter 8, Tite 8, California Code of Regulations (10-20-1 OJ

-2-



Subchapter 4.5 Compliance IVlonitoring and Enforcement
by Department of Industrial Relations

:A:rticle 1. Notices, Fees, and Fee '\Taivcrs.

§16450. Applicabilty.

The regulations. in -th-ssub chapter shall apply to all of the following:

(a) any public works project iivnirded on or after August 1,2010 that is funded in \vhole or in

par from any bond issued by the state to fund p..,blic v¡orks proj eets;

(b) any public 'Norks proj ect that is subj eet to a statutory requement to pay a fee to the

Deparment of Industrial Relations for the monitoring and enfurcement of prevailing 'Nags

requiremens on that proj eet;

(

(c) any publie-werks proj eet that is subj ect to a statuory requirement to eperate or enforce a

labor compliance program or to contact ';vith a third pary to eperate or enforce a labor

complianoe program, and for vi'iich, in lieu of contracting '1lith another third pary, the Aev/arding

Body agrees to pay and the Labor Commissioner agrees to receive a fee for the monitoring and

enorcement ofpre:vailing 'Nage requirements on that project; and

(d) all other public ..vorks proj ects unertalcen by an Awarding Body that has. elected to comply

with the requirements of Labor Code Section 1771.55(a).

NOTE: Authority cited: Sections 54, 55, 1771.3, 1771.5 and 1773.5, Labor Code. Reference: Sections
17250.30 and 81704, Education Code; Section 6531, Governent Code; Sections 1771.3,1771.5,

, 1771.55, 1771.7, 1771.75, 1771.8, 1771.85, and 1771.9;'Labor Code; arid Sections 6804, 20133, 20175.2,
20193,20209.7, 20688.6 and 20919.3, Public Contract Code:

§164SL. Notice of Proj ccts Subj ect to Feeš.

(a) The Awarding Body shall provide the Director vlIth notice of 
any project that is subjeet to the

requirements of this subchapter as follo'1/s:

(1) For any project funded in whole or in par from a bend issued by the state to fund

public '1lorks projects, the Awaraing Body shalfHovide notice, at the time it receives

Emergency Regulation(s) Amending Text in Section 16423 and Deleting Regulations in
Subchapter 4.5 o/Chapter 8, Title 8, California Code a/Regulations (10-20-10)
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notice that the funding agency has a'varded or released the funds, yvhichever is later.

(2) For any otheF-project that is not subject to subpart (1) above, the Aviarding Bedy shall

provide notice at the time it awards the design build contract, ifusing design buil:

contracting authority, or at the time it a'vards the initial prime contract, ifusing any other

contacting authority.

(3) The notice reaaired by this section shall be sent to the Office oftha Director of

Industrial Relations, PJ:ten: Special Assistan, 455 Golden Gate i\:venue, 10th Floor,

San Francisco, CA 94102, and shall include the following infonnation:

(A) The date of the contract;

(B) The nmnes and contact infonnation for the paries to the contact;

Ec) A brief description of the.'vVork to be performed;

EDe precise location or locatons wherè the VlOrk vr'l be-erformed;

(E) The estimated starting date of viork on the proj ect;

EF) The souree or sources of any state issued publie 'NOrkS bond fuding for the

project, and the amouns paid or estimated to be paid by each source of 
that 

funding;

EG) The estimated total project oosts, 8Kolusive of amounts paid for land

acquisition; and

EH) The name, title, and contact infnnation for the Nl/Urding Body

representatve vAie vAll be responsible for canying out the Awarding Body's

obligatioii.s under this subchapter.

(4) In the case of mi ongoing projeet for 'vvhich the A..warding Body is seeking to pay a fee

to the Department of Industrial Relations for monitoring and enforcement in lieu of

contracting with a third par for continued enforcement of a labor coinpliml0e program,

tlie Aviarding Body shall comply with the requirements ofseotion 16453 below.

(b) The Director may provide fertlie submission of a single notice to comply with the

requirements of subpaTt En) above and the notification requirements of S eation 1773.3 of the

Emergency Regulation(s) Amending Text in Section 16423 and Deleting Regulations in
Subchapter 4.5 of Chapter 8, Title 8, California Code of Regulations fl 0-20-1 OJ
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Labor Cod&

(0) The Call for Bids, Design Build Request, il1d the contact or purchase order shall contain

appropriate language concerng the requrements of Division 2, Par 7, Chapter 1 of the Labor

Code and shall also state that the project is subject to tliEf-€-ets offu:ichaptèr,

including the obligation to furnish certified payroll records direotly to the Labor Commissioner

in acoordance with section 16461 below.

(d) On each 
job site that is subject to ooinpliff1ce monitoring and enforcement by the Departent

of Industral Relations under this subshapter, the A.wff'ding Body shall post or require the prime

contractor to post a Notice containing the following language:

"Ths public works proj €lot is s1ibj ect to monitoring and investigatve activities by
Compliance Monitoring Unit (CMU) of the Division of Labor Stff1dards Enforcement,
Deparment of Industral Relatons, State of California. This Notice is intended to
provide infonnation to all workers einployed in the execuion of the contract for public
work and to all contactors and other persons having acoess to the job site to enable the
CMU to ensure compliance '"'lith and enforcement of prevailing wage laws on public
works proj eots.

"The prevailing wagela:vis require that all workers be paid at least the minimum hourly
wage as deterined by the Direotor of Industrial Relations for the specific classification
(or type of work) performed by workers on the project. These rates are listed on a
separate job site posting of minimum prevailing rates required to be maintained by the
public entty whish a'vvarded the public works contract. Complaints concomi
nonpayent of the required minimum wage rates to workers on ths project may be
filed wit the CMU at any office of the Division of Labor Standards Enforcement
(DLSE).

Local Offce Telephone Number:

"Complaints should be filed in writing iimnediatel)' upon discovery of any violations of
the prevailng wage laws due to the short period of time following the oompletion of the 

projeot that the CMU may take legal action against those responsible.

"Complaints should contai details about the violations alleged (for example, wrong
rate paid, not all hours paid, overime rate not paid for hours viorked in excess of 8 per
day or 40 per week, etc) as 'iiell as the name of the employer, the public entity vAuch
a,"varded the publio works contract, ff1d the location and name of the project.

"For general infonnation oonoerning the prevailing wage lavis ff1d ho,"', to file a
cOlnplaint concerning il1)' violation of these prevailing 'Nage laws, YOll may contact il1Y
DLSE offioe. COlnplaint forms are also available at the Deparent ofIndustrial

Emergency Regulation(s) Amending Text in Section 16423 and Deleting Regulations in
Subchapter 4.5 of Chapter 8, Title 8, California Code of Regulations fl 0-20-1 OJ
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Relations "vebsite found at www.dir.oa.gov/dlse/Publicp,iilorks.html."

NOTE: Authority cited: Sections 1 771.3, 1771.55 and 1773.5, Labor Code. Reference: Sections 17250.30
and 81704, Education Code; Section 6531, Governent Code; Sections 1771.3, 1771.5, 1771.55, 1771.7,
1771.75, 1771.8, 1771.85, 1771.9, 1773.2, and 1773.3, Labor Code; and Sections 6804, 20133, 20175.2,

20193,20209.7, 20688.6, and 20919.3, Public Contract Code.

§16452. Fees for Compliance IVfonitoring and Enforcement by Department of
Industrial Relations.

(a) The fee for services under this subchapter shall be as follows:

(1) For any projeot subect to the requirements of this subchapter solely by reason of 
the 

receipt of state issued bond futhe fee shall be one fourth of one percent oflle funt

released by the Rmding agenoy for the projeot;

(2) For any other projeot, the fee shall be equal to the greater of 
the following:

(A) one fourh of one peroent of theceeds of any state issued bond fuds that

have been provided for the project, or

(B) one fourth of one peroent ofile total project costs.

(3) For puroses ofthis subchapter, the term "total projeot oosts" shall inolude all oosts

that are inoiden to the oonstruotion of a public VlOrkS proj ect, including but not limited to

financing, engineering, architecture, sUPle)'Ïng, testing, legal, and construction

management expenses, but shall not include amounts paid for land aoquisition.

(4) In the case of an ongoing projeot for vArich the Awarding Body is seeking to pay a fee

to the Deparmen of Industrial Relations for monitoring and enforcement in lieu of

contracting 'llÍth a third pary for oontinued enforcement of a labor complimioe program,

the Deparhnent may agree to accept a lesser or promta fee, depending upon the projected

:vme of monitoring mid enforcemen that remains to be done on the proj eot.

(b) The fees required by ths scotion shall be paid at the time the A_warding Body is requred to

provide the notioe specified in section 16151 (a) above and, if applicable, at the time of each 

suocessive release of state issued bond funding from 'lAUch an additional fee is due.

"

(0) For projects subjeot to the payment of a fee based on total proj ect costs under subpars (a)(2)

and (a)(3) of this sectioii, the fee shall be calculated based on the total--ated oosts as

Emergency Regulation(s) Amending Text in Section 16423 and Deleting Regulations in
Subchapter 4.5 o/Chapter 8, Title 8, California Code o/Regulations (10-20-10)
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determined at the time the f.yrarding Body is required to provide notice under section

16451 (a)ti)-ove. This fee shall constitue the entire fee due for the proj ect and shall not be

subject to furter augmentation or reduction except as follows:

(1) The Department may require verification of 
items included in the estimate and-

require the fee to be recalculated ifthe Awarding Body's estimate "vas not based on total

project costs as defined in Siibpar (a)(3) oHhis seotion or was othenvise inacC1i.rat&

(2) If the Awarding Body receives state. issued bond fundiJ:t-m:akes it subj ect to a fee

in excess of one quarter of one percent of the total project costs, the Awarding Body shall

pay the additional fee due up to the maximu fee specified in subpar (a)(2) of this 

section.

(3) lIthe Department receives duplicatve payments that cause the mnouns paid te

exceed the maximum fee due under subpart (a)(2) of this section, the Department shall.

refund the excess amount.

~pursuant to this section shall be deposited in the State Public Works

Enforcement Fund and shall be used only for the monitoring and enforoement of prevailing ".vage

requiremens on proj ects sub ect to the fee.

(e) The Director may enter into agreements with any agency that av¡ards state bond fuds for

public 'Norks projects for the purpose of receiving notice and direct payment of the fee specified

in subpar (a)(l) or (a)(2)(A) above at the time the fuds are released.

NOTE: Authority cited: Sections 54,55, 1771.3, 1771.55 and 1773.5, Labor Code. Reference: Sections
17250.30 and 81704, Education Code; Section 6531, Governent Code; Sections 1771.3, 1771.5,
1771.55, 1771.7, 1771.75, 1771.8, 1771.85, and 1771.9, Labor Code; and Sections 6804, 20133, 20175.2,
20193,20209.7, 20688.6, and 20919.3, Public Contract Code.

§16453. Volutary Payment of Fees for Compliance Monitoring and EH:reement by
l)rtment of Industrial Relations in Lieu of Enforcing Labor ComplianceProgram. .

(a) 1'\n Awarding Body that is reql1ired by any existing statute to operate or enforce a labor

compliance program or to contract ".vith a third pary to operate or enforce a labor compliance

program may request the Labor Commissioner to provide the services specified in this

Emergency Regulation(s) Amending Text in Section 16423 and Deleting Regulations in.
Subchapter 4.5 of Chapter 8, Tile 8, California Code of Regulations (l 0-20-1 OJ
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subchapter in lieu of operating or enforcing its oV/n labor compliance program or centracting

v/ith another thrd pary program for the labor compliance program services specified in

subchapte

fbhe fee for services provided pursuant to this soction shall be determined in the man

specified in section 16452 above, including any negotiated reduction, as authorized by SlIDpar

(a)(4) ofseotion 16452.

(0) Services shall be provided imder this section only by agreement, in v/riting, betvreen the

Av/arding Body and the Labor Commssioner. The Labor Commssioner may decline to enter

into an agreement vllere the available fee vAll not provide adequate funding or the Labor

Commissioner lacks suffcient staff or resources to provide the seriices contemplated by this

sUbchapter for the project in question.

(d) NotvAthstanding subpart (c) ofthis section, for any project that requires both the use ofa

labor compliance program under Public R~sources Code Section 75075 ffid the payen of a fee

for compliance monitoring and enforcemen by the Deparen under any other state, the

Labor Commissioner shall enter into an agreemen to provide these services upon the request of

an Awardin~ Body that agrees to pay a fee of no less than one quarer of one peroent of the funds

provided from the Saf Drinking "'.Vater, \Vater Quality and Supply, Flood Contol, River and

Coastal Protection Bond Act of2006 (Proposition 84J in addition to the fee that is other-vise due

under section 16452(a) above.

NOTE: Authority cited: Section 1773.5, Labor Code. Reference: Sections 17250.30 and 8 i 704, Education
Code; Section 6531, Governent Code; Sections 1771.3, 1771.5,1771.7, and 1771.8, Labor Code;
Sections 6804, 20133, 20175.2,20193,20209.7, 20688.6, and 20919.3, Public Contract Code; and
Section 75075, Public Resources Code.

§16454. Payment of Fees for Compliance IVlonitoring and Enforcement by
Department of Industrial Relations by an A..'n'arding Bodyhat Elects to
Comply wit the Requirements of LabOlde Section 1771;55(at

An/LV/arding Body that elects to comply with the requirements of Labor Code Section

1771 .55(a) for all public works projects that it underakes shall do all of the followi11g:

(a) Provide the notices required imder section 16451 above.

Emergency Regulation(s) Amending Text in Section 16423 and Deleting Regulations in
Subchapter 4.5 of Chapter 8, Title 8, California Code of Regulations (10-20-10)
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(b) Conduct a prejob conference before commenoement of 
the work ~vithcontractors and

subcontractors listed in the bid or \vho are reauired to be identified or prequalified in a Design

Build Contact. fd the prejob conferenoe applicablefederal and state labor law requirement

sliabeisussed, and copies of suggested reporting forms fuised. A checklist, showing

which federal and state labor law requirements were discussed, shall be kept for each conference.

A checklist in the fonuat of Appendix A (following section 16421 in subchapter 4 of these 

regulations) presumtively meets tIns requremen

(c) Pay the 
"fee prescried by section 16452 above.

NOTE: Authority cited: Sections 1771.3, 1771.55 and 1773.5, Labor Code. Reference: Sections 1771.
and 177155, Labor Code.

§16455. Fee Waivers; Exemption from Requirements of this Subehapter.

(a) An Ai,-varding Body that operates an approved Labor Compliance Program for all public

works projects in which the Awm-ding Body paricipates shall not be subject to the fees, notices,

or compliance monitoring provisions of ths subchapter, provided that it remains, in compliance

with the requremens of subchapter 4 (seotions 16421 though 16439) and continues to monitor

and enforce compliance on all of its proj eots, including proj cots that otherwise 'iiould be subject

to this subchapter.

(b) An i\:warding Body that operates an approved Labor Complimice Program only for those

public '.vorles projects in which the A:warding Body parcipates that are subject to ths subchapter

pursuan to subparts (a) or (b) of section 16450 above, shall be exeÙipt from the fees due under

seotion 16452 ab ove and shall not be subj ect to the compliance monitoring provisions of Arcle

2 of ths subchapter (coimnencing 'vVith section 164 60), provided that (1) it has provided the

notices required by sections 16423(b) and 16451 above; (2)-iinins in coinplimice with the

requiremens of subchapter 4 (sections 16421 through 16439); and (3) it continues to monitor

and enforce compliance on all projects subjeot to ths subchapter.

(c) Nonvithstanding subpars (a) and (b), an li'lv'm'ding Body shall lose its eK6inption and be

subject to the fees and other requirements of this subchapter ifit contracts with a third party to

initiate and enforce labor compliance programs on its projects. This subpar shall not be

constred as precludig the use of consultan under the fellowing circumstances:

Emergency Regulation(s) Amending Text in Section 16423 and Deleting Regulations in
Subchapter 4.5 afChapter 8, Title 8, California Code of Regulations (10-20-10)
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(1) for legal representation or other licensed professional services that are directy related

teoperation of the labor complim1ce program and that require special experise that is

not available among the l'i'vVm'ding Body's o'vVn employed staf;

(2) to augment employed staff 
in theperfonnance oftasks required under section 16432

above, provided that the consultants exercise no discretionary autority on behalf of the 

Av/m-ding Body and are under the direct day to day control and superision ofl..v/arding

Body employees 'who are principally and primarily engaged in perfonning duties on

behalf.ofthe labor compliance progrmn;

(3) for the purpose ofrèviewing program operations or providing 
other assistance on a

purely advisory basis in v!hich the consultant has no autority to act or withhold aotion

on behalf of the Awarding Body nor the authority to compel, withhold, or delay any

action by the Awarding Body; or

(4) for any project or purose that viould not be subject to a fee under this subchapter or

require the use of an approved labor compliance progrmn under section 16423 above.

(d) li. Awarding Body that is exempt from the requirements of 
this subchapter, as specified in

tils section, shall be entitled to obtain or withold the fees speoified in section 16452 above for

the purose of funding its own labor coinlianoe monitoring and enforcement activities to the

exten authorized by any funding agency and any other applicable læ.v_

(6) The fee waiver provided by this section shall apply automatically to an 
Awarding Body .

LaborCompliance Program that has been approved pursuant to sections 16425, 16426, or 16427

above m1d that has provided notice under section 16423 (b) above with respect to whether it

intends to enforce or continue enforcing its Labor Compliance Program fer all its public works

projects or only those projects that moe subject to a fee under tins subchapter, The Director slall

maintain a list of A'Narding Body Labor Complim1ce Progrm11s that are eKempt under either

subpar(a) or subpar(b) of this section and may post this list on the Deparment of Industral

Relations' vv'ebsite.

NOTE.: Authority cited: Sections 1771.3, 1771.55 and 1773.5, Labor Code. Reference: Sections 17250.30
and 81704, Education Code; Section 6531, Government Code; Sections 1771.3,1771.5,1771.55,
1771.75, 1771.85, and i 771.9, Labor Code; and Sections 6804, 20133, 20175.2,20193,20209.7,
20688.6, and 20919.3, Public Contract Code.

Emergency Regulation(s) Amending Text in Section 16423 and Deleting Regulations in
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A..rticle 2. Compliance 1'1onitoring by Lab~

§16460. Establishment of Compliance Monitoring Unit.

(0 For the purposes of oarying out the speoifio labor ooinpliano6 monitoring and enfroemen

responsibilties presoribed by babor Code Seotion 1771.55 and the reguations in ths Artiole, the

baber Commissioner shall establish a Complianoe Monitoring Unit withn the Division of Labor

Standards Enforcement. The funotions oared 01it by the Complianoe Monitoring Unit shall be

in additon to and .shall not limit or supplan the other p"c1blio viorks iW.festigation and

enforoemen responsibilities and authority of the Labor COlmnissioner and the Division of Labor

Standards Enforcement under any other state or regulation.

(b) Nothing in ths subohapter shall be constred as (1) limiting the responsibilty and authoriy

of an Awarding Body to take cognzance of prevailing Vlage violations under.Labor Code

. Section 1726 and take any appropriate action pursuant to and in accordance with that

responsibilty and autority, or (2) precluding any other remedies othenvise autorized by laiv to

remedy violations of Division 2, Part 7, Chapter i of the Labor Code. .

(0) The failure of the Compliance Monitoring Unit, the Division of Labor Standards

Enforcement, or any other par of the Depàrent of Industrial Relatons to comply with any

requirement imposed by this subohapter shall not of itself oonstitue a defense to the failure to

pay prevailing Vi ages or to oomply with any other obligation imposed by Division 2, Par 7,

Chapter 1 of the Labor Code.

NOTE: Authority cited: Sections 54, 55, 1771.55 and 1773.5, Labor Code. Reference: Sections 1726,
1741, 1771.2, 1771.5, 1771.55, and 178 1, Labor Còde. .

§16461. Review of Payroll Records and othei'-itg and Investigative Activites

of Compliance Monitoring Unit.

(a) The function of 
the Compliance Monitoring Unit is to ensure that public ",,,orks contraotors

performing work in the exeoution of a oontract, on proj eets for .which a fee is paid to the

Department of Inck1strial Relations, coinply vAth the prevailing 'Nage requirements found in the

Division 2, Part 7, Chapter i of the Labor Code. Among other things, ths secton is intnded-

Emergency Regulation(s) Amending Text in Section 16423 and Deleting Regulations in
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(1) provide the Compliance Monitoring Unit, A';iarding Bodies, public V/OrkS contractors, and

represenatives of the Department ofInc1strial Relations and the Division crf-abor Standards

Enforcement vlith common terinology as they perfonn their respectve roles in pre'vailing viage

'complim1ce, an2) set forth the maner in vlhich the Compliance Monitoring Unit 'wil ensure

eemplim1ce \vith and enforcement of prevailng wage laws on public viOrlcS projects.

(b) Contractors and subcontraotors shall keep accurate payroll records in accordance with Labor

Code Section 1776, and such records shall be furnshed to the Compliance Monitoring Unit at

times designated by the A:vlalding Body in the contact, which shall be at least monthly, or

within 10 days of any separate request by the Compliance Monitoring Unit. Payoll records shall

be fuished in a fennat prescribed by section 16401 of Title 8 ofthe California Code of .

Regulations, with use of the current version ofDIR's "Public \'Vorks Payroll Reporting Form"

(A 1 131) m1d "Statement of 
Employer Paymens" (DLSE Fonn P¥126) constituting

presumptive compliance with this requir-ement, provided the forms m'o filled out accuately and

completely. In lieu of paper forms, the Compliance Monitoring Unit may provide for and

require the electronic submission of certified payroll reports.

(0) Payoll reoords tiely fuished by contractors and subcontractors in accordance with this

. section shall be reviewed by the Compliance Monitorig Unit as promptly as practicable afer

receipt thereof, but in no event more than 30 days after such receipt. "Revie:\v" for this purose

means the inspection of the records fuished to deterine 'llhether (1) all appropriate data

elements identified in Labor Code Section 1776(a) have been reported; (2) certfication forms

have been completed m1d signed in complim1ce with Labor Code Section 1 776(b); and (3) no less

than the oorrect pre:vailing wage rates have been reported as paid for each classifioation of labor

listed thereon.

(d) On a rm1dom basis and at such other times as it deems appropriate, the Compliance

Monitoring Unit may also confinn the accuraoy of payroll reports. "Confnnation" for this

purpose mem1S the corroboration of infonnation in payoll reports through independent souroes,

including without limitation 'vvorker interviews, exal-1ination of any time and pay records found

within the definition of "Payroll Reoords" in seotion 16000 of Title 8 of the Californa Code of

Regulations, direot verification of "Employer Payments" (as defined at section 16000 of Title 8

of the Californa Code of Regulations) though thrd party recipients of those paymens, or any

EmergencyRegulation(s) Amending Text in Section 16423 and Deleting Regulations in
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other legal and reasonable metiiod of corroboration. As par of its confirmation process, the

. Goiance Monitoring Unit may require contractors and subcontactors to furnish for

inspecton itemized statements prepa in accordance with Labor Code Section 226. The

Compliance Monitoringnit may conduct random confinnation based on a recognzed statistical

sampling of the records subini

(e) Representatives of the Compliance Monitoring Unit may conduct in person inspection(s) at

the site or sites at VAiich the contact fer public '.vork is being perfonned (liOn Site Visits"). On

Site Visits may be undertaken randomly or as deemed necessary by the Compliance Monitoring

Unit. On Site Visits may include vis,ial inspection of-q-1:d job site notices, including but not

limited to (1) the determination(s) of the Director ofIndustiial Relations of the prevailing wage

rate of per diem '.'lages required to be posted at each job site in compliance viith Labor Code

Section 1773.2; (2) the Notice of pay days and time and place of payment requred by Labor

Code Section 207; and (3) the fonn prescried by section 16451(d) above. On Site Visits may

alsoinc1ude inspections of records, inspections of the work site and observation of work 

activities, interi6'lls oÍ'vorkers and others involved with the project, and any other activities

deemed necessary by the Complianoe Monitoring Unit to ensure compliance with prevailng

~vvage requirements.. In accordance vlith Labor Code Section 90, the Compliance Monitoring

Unit shall haiie free access to any constrction site or other place of labor and may obtain any

information or statistics peiiaining to the lawful dutes oithe Labor Conunissioner, including but

not limited to evidence of compliance with Labor Code Section 226 (itemized wage statements

for employees) and any other laws enforced by the Labor COffnissioner.

(f) Pil Audit shall be prepared by the Complianoe Monitoring Unit upon determining that there

has been a violation of Division 2, Par 7, Chapter 1 of the Labor Code resulting in the

underayment ofviages.. An "Audit" for this purpose means as a \-witten summary reflectng

prevailing wage deficiencies for each underaid worker, and including any penalties to be

assessed under Labor Code Sections 1775 and 1813.

NOTE: Authority cited: Sections 54, 55, 1771.55 and 1773.5, Labor Code. Reference: Sections 90, 207,
226, 1771., 1771.55, 1773.2, 1775, 1776, and 1813, Labor Code.

§16462. Complaints.
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(a) The Complianoe Monitoring Unit shall accept complaints from workers or members of the

public alleging nonpaymen of the required minimum rates of pay to workers or other violations

of the prevailng v:,rge lav/s on projects that are subject to this subchapter. Complaints shall be

fied in 'writing vAth the Division of Labor StandardsBnremen as seen as the al-1e

violation is known, and the Division may provide for complaints to be filed electronically. l:-

complåint need not confomi to any teolmical requirements as long as it contains sufficien

infonnation to identify the project, affected paries and dates, and describes the s..1bect matter of

the complaint in enough detail to enable the Division to commenoe an investigation into vmeth

a-iolation ooouned.

(b) The Compliance Monitoring Unit shall notify the contaotor and subcontractor of any non

compliance as soon as practicable where such notioe may enable the contractor or subcontactor

to correst the non sompliance. This early notice may descre the nature of the violation onl)\

and it is not neoessary that the notioe include a full summary of. any unpaid wages due.

NOTE: Authority cited: Sections 54, 55, 1771.55 and 1773.5, Labor Code. Reference: Sections i 741,
i 771.55, and 1775, Labor Code. .

§16463. "'ithholding of Contract Payments ¥lhen Payroll Records are Deliquent or
Inadequate.

(a) "\Vithold" means to cease payments by the Awarding Body, or others who pay on its behalf,

or agents, to the general contractor. V/here the violaton is by a subcontaotor, the general

contraotor shall be notified of the natre of the violation ffid reference made to its rights under
"
Labor Code Section 1729.

(b) "Contrasts." Except as otherwise provided by agreemen, only contraots under a single master

sontrast, inohidinga Design Build oontract, or contracts entered into as stages of a single project,

may be the subj ect of vv'tholding.

(c) "Delinquent payoll records" means those not submitted on the date set in the conh-act.

(d) "Inadequate payroll records" are anyone of the following:

(1) A record laolcing any ofthe infonnation required by Labor Code Section 1776;

(2) A record vlliich contains all of the required infonnation but is not cerified, or is ceiiified by

Emergency Regulation(s) Amending Text in Section 16423 and Deleting Regulations in
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someone VA10 is not an agen ofthe contactor or subcontractor;

(3) A record remaining uncorrected for one payroll period after the Labor Commissioner has

given the contractor or subcontractor notice of inaccuacies deteoted by audit or record revie'w.

HO'llever, prompt correction wil stop-y to withhold if such inacouraoies do not amoun to
,

one (1) percent ofthe enire Certified 'SNeekly Payroll in dollar value and do not afct more than

half the persons listed as workers employed on that Certified Weekly Payroll, as defined-

:bor Code Seotion 1776 and section 16401 ofTitIe 8 of the Californa Code of Regulations. 

(6) The Labor Commissioner may require the A\varding Body to withold contract payens

when payroll records are delinquen or inadequate. The amount 'vvit:-slial.ie-à-

those payments due or estimated to be due to the contractor or subcontractor \vhose payroll

reoords are delinquent or inadequate, plus any additional amount that the Labor Commissioner

has reasonable Gause to believe may be needed to cover a back wage and penalty assessment

against the contractor or siwcontractor 'vvhose payroll records are deli:nt or inadequate;

provided that a contractor shall be required in tu to cease all payments to a sii.contaotor

vilose payoll records are delinquent or inadequate until tIie Labor Coimnissioner provides

notice that the subcontractor has cured the delinquency or defiGiency.

(f) \J,hen contract payments are '.vitheld under this section, the Labor Commissioner shall,

provide the contractor and subcontractor, if applicable, ',Ath immediate written notioe that

inoludes all of the following: (1) a statemen that paymens are being witheld duè to delinquent

or inadequate payroll records, and that identifies what records are missing or states why records

that have been submitted are deemed inadequate; (2) specifies vilat amounts the Awarding Body

has been directed to withhold; and (3) informs the contràctor or subcontractor of the right to

reauest ffl expedited hearing to revie'vV the withholding of contract payments under Labor Code

Secton 1742, limited to the issue ofv/hether the records are delinquent or inadequate or the

:bor Coimmssioner has exceeded his or her autority under ths section.

(g) No contract payments shall be witheld solely on thebasis of 
delinquent or inadequate

payroll reGords after the required records have been produced. ..

01) In additioì1 to withholding contract payments based on delinquent or inadequate payroll

records, penalties may be assessed under Labor Code Section 1776(g) for failure to tiely
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comply with a v/ritten request for certified payroll records.

0) TIns section does not apply to the vlithholding of oontact payments based 11pon the issuance.

of a civil wage and penalty assessment which finds a contractor liable for unpaid viages or

penalties 'under Sections 1775, 1776(g), or 1813 ofthe Labor Code

NOTE: Authority cited: Sections 1771.55 and 1773.5, L.abor Code. Reference: Sections 1729, 1771.5,
1771.55, 1742, 1775, 1776, and 1813, Labor Code.

§16464. Issuance of Civil.Wage and Penalt i~ssessment upon Determination that
Contractor or Subeontraetor has Viold Prevailig "'age Requirements.

If the Complianoe Monitoring Unit determines that there has been any violation of Division 2, 

Par 7, Chapter 1 ofthe Labor Code, the Labor Commissioner shall issue and serve a Civi1"Nage

and Penalty A.ssessment to the contractor or subcontractor or both, in accordance with the

requirements of Labor Code Section 1741. .

NOTE: Authority cited: Sections 1771.55 and 1773.5,Labor Code. Reference: Sectiqn 1741, Labor Code.
t
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TITLE 8. DEPARTMENT OF INDUSTRIL RELATIONS

NOTICE OF PROPOSED EXTENSION OF EMERGENCY ACTION

The Acting Director ("Acting Director") of the Department ofIndustria1 Relations ("De-
partment") proposes to extend the emergency regulatory action taken on November 4,2010, in
OAL File No. 2010-1028-01 E, for an additional ninety (90) days pursuant to section 11346.1 of
the Governent Code.

Emergency Regulatory Action: On November 4, 2010, the Office of Administrative Law
approved the former Director's emergency ru1emaking action to repeal Subchapter 4.5 (com-
mencing with section 16450) of Chapter 8 of Division 1 of Title 8 of the California Code of
Regulations and to amend section 16423 (within Subchapter 4 of the same chapter and division)
in order to eliminate references to Subchapter 4.5. The Acting Director proposes to extend this
action in order to provide additional time to commence a regular ru1emaking to repeal or amend
all or some of the regulations in Subchapter 4.5.

Basis for Prior Action: Emergency action was taken for the purose of suspending and
postponing the commencement of fee-based compliance monitoring and enforcement by the De-
parent on public works proj ects pursuant to sections 1771.3 and 1771.55 of the Labor Code

and related statutes. It was necessary to take this action on an immediate emergency basis due to
questions raised over the legality of using bond funds to pay the fees set forth in section 16452,
which in turn prevented the state from sellng bonds to fud public works construction due to
bond counsel's unwilingness to write an unqualified opinion for the sale of any bond that may
be subject to the fee. Because the applicabilty of sections 1771.3 and 1771.55 of the Labor
Code and related statutes were conditioned upon the Director's adoption of implementing regula-
tions, the suspension and postponement of the effective date of those regulations had the effect of
suspending and postponing implementation of the underlying statutes and removing the impedi-
ment to sellng bonds until the legal questions were addressed.

Basis for Extension of Emergency Action: The situation described above continues to
exist; that is, questions are stil being raised over the legality of using bond funds to pay the fees
set forth in section 16452, and these questions in tum prevent bond counsel from issuing the un-
qualified opinion letters that are needed in order for the state to be able to sell bonds to fund pub-
lic works construction. Although bond counsel now agrees that bond funds may be spent to
monitor and enforce prevailing wage requirements on bond-funded public works projects, bond
counsel remains unwiling to write unqualified opinion letters due to questions over some of the
tennino10gy in sections 1771.3 and 1771.55 of the Labor Code and related statutes, and in the
Subchapter 4.5 regulations. The Acting Director in consultation with bond counsel and other
interested parties is now in the process of drafting and sponsoring proposed legislation that wil
fully resolve these issues. However, until such legislation is proposed and adopted, and the im-
plementing regulations revised, the previously adopted regulations must remain in suspense or be .
repealed.



Substantial Progress and Due Dilgence Toward Repeal or Replacement of Suspended
Regulations through Regular Rulemaking: The legal questions that prevented bond counsel from
writing unqualified opinion letters were first raised in oral conversations during the last week of
July of2010 and first expressed writing in correspondence to the State Treasurer and the Direc-
tor of Finance dated October 19, 2010. (A copy of this letter was included along with other cor-
respondence related to the emergency in the record for the emergency regulatory action taken on
November 4,2010.) In response to the issues raised by bond counsel, the Department prepared a
"white paper" on the historical development of California's Prevailing Wage Law, the obliga-
tions of awarding bodies in public works construction, and industry-recognized construction
practices. The purpose of this white paper, which was transmitted by the former Director to the
Attorney General on December 10,2010, was to establish that the monitoring and enforcement
of prevailing wage requirements was a long-recognized activity and cost attendant to public
works construction rather than a new obligation imposed by SBX2-9.

In a fonnal response letter dated February 9,2011, i bond counsel accepted the white pa~

per's central premise that prevailing wage enforcement was an expense associated with public
works constrction and accordingly that bond funds legally could be used for this purose.
However, bond counsel also expressed the belief that statutory and regulatory revisions were stil
"necessary to the issuance of unqualified general bond opinions in the future by the Attorney's
General Office." The Department has followed up by drafting proposed statutory amendments to
address specific concerns raised by bon,d counseL. These proposals were forwarded to bond
counsel for review on February 25, 2010, and were the subject of a follow-up meeting on April
6,2011, with bond counsel anticipating providing a written response to the Deparent by ap-
proximately April 22, 2011.

Because any regulatory changes are necessarily subordinate to and dependent upon what-
ever amendments are made to the statutes, the Acting Director cannot at this time predict what
substantive regulatory changes wil be proposed or their precise timing. Since Governent Code
section 11346.1 (h) limits an agency to a maximum of two 90 day extensions of an emergency
regulatory action, there is no reasonable possibility of first having statutory changes introduced
and enacted and then being able to propose and adopt substantive regulatory revisions through
the regular rulemaking process, all within the maximum effective pedod for the emergency re-
peaL. What the Acting Director anticipates instead is commencing a regular rulemaking within
the next month to permanently repeal any regulatory provisions within Subchapter 4.5 (com-
mencing with section 16450) of Chapter 8 of Division 1 of Title 8 of the California Code of
Regulations, that continue to be an impediment to the issuance of unqualified bond opinions by
the Attorney General's Office.

FINDING OF CONTINUING EMERGENCY

The Director finds that the emergency described in the Notice of Proposed Emergency
Action issued on October 21,2010 and incorporated herein by reference continues. For the rea-
sons explained in that Notice and underlying correspondence, as supplemented by bond coun-

l The conclusion reached in the letter was fist expressed orally and tentatively in a meeting on December 15, 2010.
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sel's letter of February 9,2011 (referred to above), bond counsel wil be unwiling to provide
unqualified bond opinions if Subchapter 4.5 goes back into effect or if revisions are not made to
the underlying legislation. Without unqualified bond opinions, the state's public works bonds
wil be unmarketable, which wil leave the state unable to pay for public works projects and re-
sult in a loss of employment and economic stimulus to the community at a time of continuing
stress to the local, state, and national economies.

INCORPORATION OF PRIOR EMERGENCY REGULATORY ACTION

In further support of this Notice of Proposed Extension of Emergency Action, the Acting
Director incorporates herein by reference the Notice of Proposed Emergency Action and docu-
mentation submitted in support of the emergency regulatory action that was approved by the Of-
fice of Administrative Law on November 4,2010 in OAL File No. 2010-1028-01 E.

STATEMENT UNDER TITLE 1, CALIFORNIA CODE OF REGULATIONS, §48

Governent Code section 11346.1 (a)(2)requires that, at least five working days prior to
submission of the proposed emergency action to the Office of Administrative Law, the adopting
agency provide a notice of the proposed emergency action to every person who has filed a re-
quest for notice of regulatory action with the agency. After submission of the proposed emer-
gency to the Office of Administrative Law, the Office of Administrative Law shall allow inter-
ested persons five calendar days to submit comments on the proposed emergency regulations as
set forth in Governent Code section 11349.6.

Title 1, California Code of Regulations, section 55(b) sets forth the requirements for
submitting comments to the Office of Administrative Law on the proposed emergency action.
Comments must be in writing, must identify the topic of this rulemaking, and must be submitted
directly to the Office of Administrative Law as follows:

Office of Administrative Law
300 Capitol Mall, Suite 1250
Sacramento, CA 95814-4339

Fax: (916) 323-6826
e-mail: staff(§oal.ca.gov

In addition, a copy of the comments must be transmitted to the Department's contact person for
this rulemaking. To ensure prompt receipt and consideration of your comments, the Deparment
requests that you transmit a copy either bye-mail to SBX2-9comments(idir.ca.gov, or by fax, to
the attention of John Cuming, at 415/703-4277.
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AUTHORITY AND REFERENCE

Authority: Sections 54, 55, 1771.55(b), and 1773.5, Labor Code.

Reference: Sections 17250'.30 and 81704, Education Code; section 6531, Governent Code;
sections 1771.3, 1771.55, 1771.75, 1771.85, and 1771.9, Labor Code; sections 6804, 20133,
20175.2,20193,20209.7,20688.6, and 20919.3, Public Contract Code; and section 75075, Pub-
lic Resources Code.

UPDATED INFORMATIVE DIGEST AND DISCLOSURES

The Acting Director readopts and incorporates by reference the Infonnative Digest/Policy
Overview Statement and the Disclosures Regarding the Proposed Action as set forth in the No-
tice of Proposed Emergency Action issued on October 21,2010. Since the issuance ofthat No-
tice, the Deparment has suspended any and all activities of the Compliance Monitoring Unit
("CMU") and has retumedany and all fees that had been submitted by awarding bodies to pay
for CMU services.
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