COMMENTS OF AeA ON DRAFT SB 954 MANAGEMENT MEMO

Respectfully Submitted:  September 7, 2006

AeA – the sponsor of SB 954 (Figueroa and Dutton) -- thanks the Department on behalf of its 3,000-plus members for the opportunity to comment on the Department’s draft management memo (“memo”) to be issued pursuant to Public Contract Code section 12104(d)(1).
As discussed below, respectfully, both law and policy require that the memo be completely redrafted.  As currently drafted it violates both the letter and the spirit of the statute it is supposed to be implementing and, as a result, serves no useful purpose at all, let alone the important useful purpose commanded and imagined by Legislature and the Governor when they enacted SB 954.

A.  Summary
This testimony makes the following points:

· SB 954 addresses important public policy problems.

· The Department has no discretion to refuse to comply with the requirements of section 12104(d)(1).
· The memo in numerous respects does not comply with the requirements of section 12104(d)(1).  It does not “prioritize how the technology will advance the public policy purpose of the state program that the information technology will serve over the department's or client's preference for a particular information product design.”  Nor does it “set[] forth uniform standards for information technology procurement.”
· Both of these legal requirements implement important public policies recognized as important by procurement experts.

· It is essential that the memo provide a true, meaningful, and uniform framework for risk assessment.

· The Department has the discretion to interpret “progress payments.” The current definition leads to absurd results whereas the federal definition makes sense.

· The memo requirement represents an opportunity for Department officials to ensure the longevity of the excellent work they have done on IT procurement.  

B.  The Importance Of SB 954

One of the Assembly Committees that approved SB 954 summarized its importance as follows:
“According to the author, the ability of the state to successfully achieve its mission is significantly dependant upon its use of information  technology to operate programs and to measure and improve these programs' efficacy.  Moreover, the author asserts the taxpayers who pay for these programs deserve the best and most efficient programs their dollars can buy.  
The author states provisions of SB 954 are based on the author's numerous meetings with high technology companies, and participation in procurement reform forums.  The author further states that at these meetings, the same core observations emerged:  1) the state's information technology procurement processes are unpredictable and seemingly arbitrary from one procurement to another, thereby raising uncertainty and increasing costs of bidding to the state, each of which is translated into higher prices for the state through increased overhead or diminished competition;  2) the state fails to leverage the imagination, innovation and expertise of technology companies by stressing what kind of  product the state wants instead of what the state wants the  product to do (i.e., favoring design specification over functionality and performance);  and 3) the state as a result routinely forecloses its ability to achieve savings that could be used to improve programs and ensure better performance.”
(Assembly Committee on Jobs, Economic Development, and the Economy, August 15, 2005 -- http://www.leginfo.ca.gov/pub/bill/sen/sb_0951-1000/sb_954_cfa_20050815_175153_asm_comm.html)
AeA’s letter of support for SB 954 echoes the important public policy purposes that motivated the measure:

“The bill’s central premise is that it is in the best interest of the State of California to procure information technology goods and series using sound principles thereby rationalizing the process and providing a consistent basis for communication and decision making …  

“We believe these recommendations would have the impact of providing predictability, reliability and regularity to the procurement / contracting process and at the same time create an environment advantageous to both California business and to the State of California as well.”

Finally, many of the provisions of SB 954 – including a provision at-issue here -- were inspired by recommendations made in a report commissioned by the Department itself; namely, the 2003 Eskel Porter report.  (Assembly Committee on Business and Professions, August 17, 2005 www.leginfo.ca.gov/pub/bill/sen/sb_0951-1000/sb_954_cfa_20050822_160534_asm_comm.html)

C.  The Memo Must Comply With Public Contracts Code Section 12104(d)(1)

The memo must comply with Public Contract Code section 12104(d)(1)
 which, with emphasis supplied, reads:

“(d) (1) On or before January 1, 2007, the department, in
consultation with a representative from the Department of Technology Services, the Department of Finance, the Senate, and the Assembly, along with representatives from the information technology industry, shall issue a management memorandum setting forth uniform standards for information technology procurement. The management memorandum shall prioritize how the technology will advance the public policy purpose of the state program that the information technology will serve over the department's or client's preference for a particular information product design. Prior to issuing the management memorandum, the department shall hold at least two public hearings on the standards that are proposed to be included in the management memorandum.
(2) The management memorandum issued pursuant to paragraph (1) shall not apply to procurements necessary to meet the requirements of the Department of Justice Hawkins Data Center.”

In determining whether and to what extent the Department has the lawful discretion to ignore – through interpretation or otherwise – the plain tenets of SB 954, key is the statute’s use of two mandatory “shalls.” 

· The first “shall” commands that the Department “shall issue a management memorandum setting forth uniform standards for information technology procurement.”

· The second “shall” commands that the memo “shall prioritize how the technology will advance the public policy purpose of the state program that the information technology will serve over the department's or client's preference for a particular information product design.”
D.
Generally Applicable Legal Standards

The Department has discretion in determining how best to implement the laws enacted by SB 954.  (Yamaha v. State Board of Equalization (1998) 19 Cal.4th 1, 13) The Department also has significant discretion to interpret undefined statutory terms or art, especially if the word or term is a technical one. (Ibid.)
Thus, the Department has a certain amount of discretion to determine how a law is implemented.  But, such discretion respectfully does not extend to a decision not to enforce the law at all.

Phrased another way, the Department has no discretion to “refuse to execute the provisions of a [legislative] act.”  (Clean Air Constituency v. Air Resources Board (1974) 11 Cal.3d 801, 716 n.6)

As the California Supreme Court has instructed, “the executive branch of government cannot whimsically, or even for what it deems sufficient cause, refuse to execute provisions of a [legislative] act.”  (Clean Air Constituency v. Air Resources Board (1974) 11 Cal.3d 801, 816)
“’Shall’ is construed as mandatory where failure to follow the statutory command has a result of substantial consequence.” (Governing Board v. Felt (1976), 55 Cal.App.3d 156, 163)  Phrased differently, unless there are some indicia of legislative intent that “shall” was supposed to be construed permissively, it must be construed as imposing mandatory duties.  (Id.)
Most deeply, when considering whether an agency or department has, in essence, implemented or failed to implement a statute in a way that upturns the prerogatives of the legislative branch, courts look to “motive” of the legislation as the touchstone for determining whether the executive branch is truly and faithfully executing the will of the Legislature.  Hence, as the California Supreme Court has exhorted, “courts must accept responsibility to prevent an authority vested with discretion from implementing a policy which would defeat the legislative motive for enacting a system of laws.”  (In re. Minnis (1972) 7 Cal.3d 639, 645)

None of these shopworn authorities impinges upon the legitimate province of the executive branch.  There is a difference between an agency that refuses to exercise its discretion at all, although commanded by the Legislature to do so, and controlling the substance of authorized discretion once exercised.  Newland v. Kizer (1989) 209 Cal.App.3d 647 is illustrative.  In Newland, the petitioners sought to enforce a statute which, as here, instructed a state department how methodologically to exercise its administrative discretion.  Just as the statutes here command with the word “shall” the Department to do certain things, so in the statute at-issue in Newland provided in part that “[t]he department [of health services] shall adopt regulations for the administration of this article.”  (Id. at 652)  The Department refused, saying it had the expertise and discretion to decide whether or not to regulations were needed.  (Id.) 
In ruling against the department, the court noted that the petitioners were not “seeking regulations with specific content they desire.”  (Id. at 655).  Likewise, the court reasoned that “a [c]ourt mandate to issue regulations does not prescribe the substance and content of such regulations[.]” (Id.)

Where here section 12104(d)(1) mandates that the Department “prioritize how the technology will advance the public policy purpose of the state program that the information technology will serve over the department's or client's preference for a particular information product design,”  the law does indeed prescribe “specific content.”

But, and as discussed in more detail below, section 12104(d)(1) does not say what the Department’s uniform IT procurement standards must be, but, whatever they are, wherever they are, they must be both (i) uniformly applied throughout IT procurements and (ii) reflected somehow in the memo.

E. SB 954’s Binding Legal Requirements Measured Against The Memo
Let us examine the memo in light of the two mandatory “shalls,” taking the second one first.  The statute says that the memo “shall prioritize how the technology will advance the public policy purpose of the state program that the information technology will serve over the department's or client's preference for a particular information product design.” 

This is not an out-of-the-mainstream command:  
“Too often, agencies issue solicitations for bids that include detailed specifications for the final product. This works fine for simple commodities, but not for complex computer systems, where more than one solution to the problem may exist. 

Detailed bid specifications limit or preclude vendors from proposing their best solution. Instead, vendors propose only the solution that the agency has requested. These bids also are difficult for an agency to write, requiring exhaustive research and development to determine the best solution.

SOLUTION: 
Write bids that briefly state the problem without the need for detailed specifications. Vendors, who are the subject matter experts, can use their discretion and creativity to offer an innovative solution rather than simply replicate the agency's specifications. Vendors, who offer a solution of their own design that they believe will work, are more willing to share in the project's risk.” 
(A Report Outlining Recommendations To Reform The Government Procurement Process For Information Technology,  Joint task force of the National Association of State Purchasing Officials and the National Association of State Information Resource Executives --  Executive Summary at http://www.naspo.org/whitepapers/buyingsmart.cfm; see also the Department’s own Eskelporter analysis on procurement reform) 

The memo, therefore, is required to instruct appropriate Department procurement staff that they must draft IT bids based on the state seeking assistance with a particular problem it wants "solved."  By such an instruction, the memo likewise must instruct against issuing IT bids for specific product designs or services.
The draft memo does not clearly address or meaningfully instruct Department personnel on this topic at all, notwithstanding the requirement that it do so.  Item 6 in the memo offers no hint that this command is supposed to be a “priority.”  It transforms a mandatory statutory requirement into an optional one, by leaving it to the discretion of each employee to abide by it “whenever possible.”  Likewise, no instruction or guidance is provided at all as to when – or why -- it would not be possible. (It is always possible to describe a problem instead of a product.)  No instruction or guidance is provided as to why this standard is even in the memo, when such guidance could be helpful to personnel in implementing it. And what does “focus” mean?  
The memo at Item 6 uses the word “functionality for a system solution” which, read literally, is how a “solution” would “function;” exactly the opposite of seeking a bid based not on how something works but on a problem to be solved.

The refusal of the memo to make an effort at serious compliance with state law where this solutions-based “shall” mandate is concerned is all the more puzzling when one considers that the measure elsewhere (Section 1 (e) – uncodified) offers positive and explicit guidance as to why the Legislature thought it was important:

“(e) New information systems that require information technology goods and services for their implementation should be conceived in terms of a ‘solution.’ Thinking and planning according to an information technology ‘solution’ mindset appropriately considers the complete set of information technology goods and services required to complete an objective or set of objectives in the context of the actual business needs of the purchasing state agency.  This also provides a means with which to consider the overall purchasing decision and weigh the benefits of different information technology options according to the total cost of ownership for the state.”

The statute actually provides more guidance than the memo that is supposed to implement it and explain it to Department employees.

The other “shall” in section 12104(d)(1) commands the Department to “set[] forth uniform standards for information technology procurement[.]”  
To state the obvious, compliance with this mandate requires (i) that there be uniform standards; and (ii) that those uniform standards be reflected in the memo.

Likewise, and equally obvious, is the fact that for standards to be “uniform,” they have to be exhaustive, capturing all of the “standards” being used.  Phrased another way, uniform standards are not “uniform” unless all of the standards used are captured and specifically reflected in the memo; otherwise some staff will know about them, and others will not, rendering them not “uniform” at all.

Respectfully, it is not likely that all of the standards that currently govern IT procurements are in fact made “uniform”in the two page memo.

The “shall” requirement that the Department do the hard thinking required to inventory, articulate and hence make uniform its internal IT procurement standards in the memo is not some stray statutory afterthought.  SB 954 if anything is all about requiring the Department to systematize how it approaches and applies information technology procurements.  Consider the following indicia of just such legislative intent, each of which would be considered by a court weighing whether the memo complies with the letter and spirit of SB954:

· SB 954 requires that “a single entity shall be solely responsible for the development, implementation, and maintenance of standardized methods for the development of information technology requests for proposals.”  (Section 12104(b))
· SB 954 requires that  “Commencing on or before January 1, 2007, all information technology requests for proposals shall be reviewed by the Office of Legal Services prior to release to the public[]”; again, to help promote uniformity.  (Section 12104(c))  
· SB 954 requires that “Commencing on or before January 1, 2007, the State Contracting Manual shall set forth all policies, procedures, and methods that shall be used by the department when seeking to obtain bids for the acquisition of information technology, including any policies contained in the State Administrative Manual.” (Section 12104 (a)) Yet again, notice that the bill embraces “all policies, procedures, and methods” because, if they are explicit, they are more likely to be consistently applied.  And, yet again, for the memo to comply with the barest plain language, “all” of these same “policies, procedures, and methods” must be reflected in the memo; at minimum by citation, for the memo to comply with the statutory mandate.

· SB 954 requires those who draft RFPs first work through a standard, multi-part “checklist” of factors, again, to ensure and promote uniformity of approach.  Those factors – each of which must at the barest minimum be reflected in the memo as “uniform standards” – are:

  

“(a) Identify the legislative mandate, state business, or



operational reason for the information technology procurement.

   

(b) Identify the existing business processes currently used to



accomplish the legislative mandate, state business, or operational



reason.
   

(c) Identify the most important priorities for the information



technology project to accomplish.

   

(d) Identify what current technology is being used and how it is



being used.

   

(e) If the data used in a proposed information technology system

comes from multiple sources, identify the existing business processes



or technical systems that produce and maintain the source data to



ensure interoperability.

   

(f) Identify how the new information technology project leverages



existing technology investments while accomplishing its business



objectives.”  
(Section 12103.5)

Moreover, subdivision (d)(2) excepts procurements for the DOJ Hawkins Center.  “A recognized rule of statutory construction is that the expression of certain things in a statute necessarily involves exclusion of other things not expressed -- expressio unius est exclusio alterius. (See, e.g., Henderson v. Mann Theaters Corp. (1976) 65 Cal.App.3d 397, 403, citing, Gilgert v. Stockton Port District (1936) 7 Cal.2d 384, 387)  Thus, there are no other exceptions to the statute’s requirement that memo inventory and set forth the “uniform standards” governing all other IT procurements. 
In sum, the law’s requirement that the memo “set[] forth uniform standards for information technology procurement” requires the memo to be a definitive roadmap for the Department’s IT procurement personnel guiding them as to how they will imagine, craft, seek input on and draft procurements.  
With respect, the barest glance at the draft memo reveals an ambitious non-compliance where this statutory command is concerned.  There is no effort at all to gather, recite, explain, or even refer to all the sources of Department’s IT procurement policies and procedures.  

For example, the memo asserts that the Department has the authority “to invoke procedures applicable to specific acquisition situations.”  But, neither of those procedures or acquisitions is hinted at.  
More pointedly, Item 4 says that “the State” “shall consider complexity, scope, size, estimated cost and the State business needs when selecting the acquisition approach, method, and solicitation type.”  But what are the various “approaches, methods, and solicitation types”? What differentiates a “complex” from a simple or a large from a small “acquisition?”  What are and how does one figure out the “State’s business needs?”
This does not mean that the memo needs to be a compendium of all the authorities that are elsewhere, but, at minimum, to be both legal and useful in ensuring uniformity in IT procurements it should explain:

· That the Department has uniform standards for IT procurement and expects them to be followed uniformly.

· The SB 954 checklist and its findings and declarations.
· Those Department frameworks and philosophies that infuse how it abides by all of its legal mandates. (What are the Department’s overall policy goals of IT procurement for state programs; what should be the result for the state after a procurement? What should be foremost in the mind of an official when crafting and implementing a procurement? How should officials think about risks to the state versus benefits?  These can be culled from the Department’s own philosophy as well as state laws.)

· Where the Department’s uniform policies and procedures may be found (e.g., the SAM) and a brief summary of – at least – the most important of them.

· The chain of command if an official needs guidance about how to implement the Department’s philosophies in particular situations.

· Most useful would be a requirement that personnel explain in every draft procurement how the procurement advanced the Department’s philosophies and what the responsible official did to advance them.
F.
The Importance Of Having A Uniform Framework For Risk Assessment And Protection As A Part Of Any Management Memo
The importance of abiding by SB 954’s mandate for uniformity is at its zenith when applied to how the state evaluates  -- and in its contracts protects itself against -- the risk of project failure.

Risk assessments and protections are based upon probabilistic forecasts and, hence, uniquely susceptible to dramatic variances between personnel.  Moreover, risk protection is only one factor that goes into procurement.  Price and quality are, for example, others.  (See, for e.g., Risk Management Guide for Information Technology Systems, National Institute of Standards and Technology, Recommendations, NIST Special Pub. No. 800-30, pgs. 37-39, http://csrc.nist.gov/publications/nistpubs/800-30/sp800-30.pdf#search=%22procurement%20risk%20information%20technology%22)
As the NIST observes in the above-cited Guide, an “organization may not want to spend $1,000 on a [risk] control to reduce a $200 risk.”  (Ibid.)  Thus, organizations “should conduct a cost-benefit analysis for each proposed [risk] control to determine which controls are required and appropriate.” (Ibid.)  (The NIST thereafter provides a framework example of how to assess cost versus benefits. Ibid.)  

This is of course true whether the “cost” is additional layers of protection to protect against hostile threats, as is the case with the NIST Guide, or contractual terms and conditions that are meant to protect the state against inadvertent project failure because of nonperformance, as is the case here. “Cost” is still costly whether it is a term or condition that is passed onto the State as a higher contract price, or a term or condition that drives away multiple bidders, resulting in fewer solutions to choose from and a higher price.   
Item 5 mentions a risk assessment for only for all “major system integration projects” even though there should be a risk assessment as a pre-requisite to every contract that includes provisions designed to protect the state from risk.  It mentions “balancing” with no hint of the weights to be afforded relevant factors, leaving it entirely to the discretion of each staff person how the balancing should be done, thwarting the whole idea of promoting uniformity.
And the cost to the state is not mentioned as a factor.  Thus, there is no instruction that the state should not, in fact, spend $1,000 to reduce a $200 risk.    

The importance of a true risk assessment framework cannot be emphasized enough.  In the absence of any clear and uniformly applicable framework for Department personnel truly guiding them in how to approach risk and how to balance risk protection against other factors (such as cost), the natural human tendency will always be for each individual procurement professional to over-protect the state no matter the cost.  If a project fails, and the state’s protection is deemed inadequate, it is the state official who made the “mistake” who may directly feel the heat, even if it was not a mistake at all; even if, say, the excellent price negotiated made assuming the risk of failure a desirable trade-off for the state.
In such an environment – if there is no “uniform” and countervailing Department framework or guidance instructing Department staff how to think about and make decisions about risk – the inevitable drift is toward higher cost without meaningful, additional protection.     

Thus, sound  “[r]isk assessment is accomplished by using a uniform process and criteria for consistently defining and measuring risk across all operations.” (http://internal-audit.web.cern.ch/internal-audit/method/risk_assessment.htm -- emphasis added)

Note the references to “process” and “criteria.” Uniform “processes” and “criteria” do not imply uniform results; indeed, quite the opposite.

For example, treating the likely hypothetical risk posed by a COTS product as even roughly the same as the risk posed by a complex, custom-tailored procurement makes no sense, from any perspective, let alone from the point of view of a properly nuanced, cost-benefit risk-assessment approach.  Yet, in the absence of a Department-wide, IT risk assessment procurement framework, that can – and does – happen.  Under Item 5, because cost to the state is not even mentioned as a factor in risk assessment, it could happen repeatedly and unpredictably.
But “uniform process and criteria” mean far more than a vague instruction telling staff to balance without weights for just some projects based on undefined, entirely subjective terms like “criticality” and “size.” 

For all these reasons, nowhere is the public policy importance of requiring a memo outlining “uniform standards for information technology procurement” more pressing than in the arena of risk assessment. 

G.
The Proper Definition Of “Progress Payment”

Given the discussion above, the SB 954 implementation process is a sensible place to discuss the proper interpretation of the term “progress payments” as used in Public Contract Code section 12112.

The statute in full reads (emphasis supplied):

“Any contract for information technology goods or services, to be manufactured or performed by the contractor especially for the state and not suitable for sale to others in the ordinary course of the contractor's business may provide, on the terms and conditions that the department deems necessary to protect the state's interests, for progress payments for work performed and costs incurred at the contractor's shop or plant, provided that not less than 10 percent of the contract price is required to be withheld until final delivery and acceptance of the goods or services, and provided further, that the contractor is required to submit a faithful performance bond, acceptable to the department, in a sum not less than one-half of the total amount payable under the contract securing the faithful performance of the contract by the contractor.”
Thus, as the Department’s question recognizes, the definition of “progress payments” is key.  The statute’s command of a bond at 50% of the contract price only applies to IT contracts for products or services that provide for “progress payments.”  “Progress payments” is the main statutory trigger for the 50% bond requirement.
AeA believes that the Department should interpret the phrase guided by the federal government’s interpretation from the Defense Contract Management Agency Guidebook, section 1.2.  Here is the section from the DCMA verbatim:

“1.2. Progress payments are a form of Government financing for fixed-price contracts that are provided in recognition of the need for working capital, for long lead items, and work in-process expenditures.”

The Department has broad discretion in selecting an interpretation of “progress payments” according to its expertise and common sense.

First, the statute appears in a special chapter (Chapter 3) of the Code devoted uniquely to IT procurements.  The phrase is not defined in this statute or in the chapter.  Indeed, Chapter 3 contains definitions (section 12100.7) and those definitions pointedly do not include a definition of “progress payments.” However, “progress payments” is defined in other areas in the Code (see, e.g., sections 10853(e) (1); 20104.50(e) (2)) in ways that are limited to particular articles or sections, proving that when the Legislature wants a particular definition of the phrase, or if it wants to constrain the Department’s discretion to define it, it knows well how to do so.   Once again: “A recognized rule of statutory construction is that the expression of certain things in a statute necessarily involves exclusion of other things not expressed -- expressio unius est exclusio alterius. (See, e.g., Henderson v. Mann Theaters Corp. (1976) 65 Cal.App.3d 397, 403, citing, Gilgert v. Stockton Port District (1936) 7 Cal.2d 384, 387)  All of this is persuasive evidence that the Legislature wanted the Department to define “progress payments” for the IT setting relying upon its sound discretion.
Second when, as here, an administrative agency interprets an undefined, technical term of art, its interpretive discretion is at a maximum.   Yamaha v. State Board of Equalization (1998) 19 Cal.4th 1 is instructive on this point.  In that case, the California Supreme Court reasoned that “where the legal text to be interpreted is technical, obscure, complex, open-ended, or entwined with issues of fact, policy, and discretion”  “the agency has a comparative interpretive advantage over the courts[.]"  (Id. at 13)

Third, the definitions in other areas of the Code all appear to be ones limited to “contractors,” i.e., construction.  For example, the statutes preceding sections 10853(e) (1) not only refer to “contractors,” but also variously to their “materials”, and “equipment, tools, and appliances.” It would therefore be a mistake simply to import a definition from one part of the Code into the world of IT, especially when the Legislature has refused to do the very same thing.

Fourth, the DCMA interpretation makes common sense, whereas defining “progress payments” as synonymous with “payments made periodically” has two absurd results:
1)  The Department appears to have the inherent discretion to require a bond requirement of whatever amount it sees fit as a part of a contract.  Hence, interpreting section 12112 broadly as synonymous with “payments made periodically” can only have the absurd result of forcing the Department sometimes to insist upon a bond of 50% even when it would not otherwise do so of its own accord.

2)  As well, if “progress payments” is defined as being synonymous with “payments made periodically,” then the 50% requirement becomes absurdly redundant.  Insisting on payments tied to milestones or made over time, as performance can be verified, is itself a way the state protects itself from risk.  Why would the state taking a step to protect itself from risk this way trigger yet another protection in the form of a large, prescribed bond?
However, if “progress payments” is defined instead as a form of “[g]overnment financing,” where the state actually advances out of its own pocket an IT company’s costs, then requiring additional protection makes at least some sense.  The state has put its own cash on the line.      
Fifth and finally, performance bonds have no advantages over commonly available private insurance where assuring prompt and reliable payment is concerned.  Not only are bonds more expensive than compared to, say, standard E&O insurance, the California Supreme Court held in Cates Construction, Inc. v. Talbot Partners (1999) 21 Cal.4th 28 that performance bond companies, unlike insurers, cannot be sued for the tort of  “bad faith” when they purposefully fail to pay their obligations.  An insurer who acts in “bad faith” can be liable for punitive damages when it fails to pay or otherwise act reasonably.  A performance bond company under Cates engaging in exactly the same behavior cannot.

As well, according to the Supreme Court, performance bonds appear to be uniquely susceptible to litigiousness:

“‘There is no simple scenario for a performance bond dispute. Most often a dispute will involve claims, counterclaims, charges, and countercharges. Seldom will any one party be altogether in the right. Often the parties are in a defensive posture when bond claims begin to surface. Usually, the project is behind schedule. Generally, prior to the time the surety is officially called upon to perform, lines have been drawn and personalities have clashed. It is no wonder that performance bond claims are fertile fields for surety litigators.’ (Cushman & Stamm, Handling Fidelity and Surety Claims (1984) Performance Bonds, § 6.4, p. 168.)”

(Id. at 58)

H.
Conclusion: The Memo Is Unlawful And A Missed Opportunity
As discussed above, the memo in all fundamental respects fails to implement either the letter or spirit of SB 954.  Nor does it serve any other, useful function.

Beyond this, the memo represents a missed opportunity for current Department staff to memorialize and ensure the longevity of their institutional memories and philosophies.  More than anything else, this is the command of SB 954:  get everyone in the Department literally on the same page where IT procurement is concerned.

Respectfully submitted:




September 7, 2006
Ed Howard

Howard Advocacy, Inc.

On behalf of AeA

(Attached:  two examples of insurance used in IT contracts)
#

� Unless otherwise specified, all “section” references are to the Public Contract Code.


� Compare the definition of “progress payments” with the definition of “shall.”  Where the mandatory meaning of the word “shall” is concerned, the Department enjoys no “comparative interpretative advantage over the courts.”  Quite the opposite.  A court of law is better situated to interpret this purely legal term than the Department.
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