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Good morning. Thank you for the opportunity to appear before you today.  I am Carol Henton, Vice President of the Information Technology Association of America.   My organization, ITAA, represents over 350 companies across the country involved in every major facet of the information technology industry, including computer hardware, software, IT services, Internet, telecommunications and more.  Many of our member companies provide advanced IT solutions to the various departments and agencies in the State of California.

ITAA would like to make the case for transforming the State’s procurement processes by focusing on industry best practices.  We seek to communicate our views in order to help establish a vibrant vendor community that will support the needs of the State’s citizens for decades to come.   

The Case for Transformation

In the public sector marketplace, significant acquisition reform initiatives have successfully occurred across the country to implement best practices of the commercial marketplace and which seek to capture the flexibility of the private marketplace to implement innovation.   

Industry understands why many local governments have placed a high priority on adopting standard contract terms and conditions that protect the government.  The high profile and risk associated with major projects have made it necessary to effectively manage the public interest in contracts for large (and smaller) procurements.  In our view, however, reasonable protection through terms and conditions should not equate to complete risk avoidance.  A relationship where one party bears all the risk is not one where, in our experience, the end result is satisfactory to either party.  Nor is it a relationship that either party is likely to repeat when, as in the vendor’s case, companies have fiduciary duties to their shareholders and others.

Specifically, there is evidence that overly burdensome Terms and Conditions can negatively impact all parties to procurement.   For example, such terms depart from commercial realities by imposing risks and costs on vendors that are disproportionate to any potential gain, and are often outside the risk-management parameters of the vendor.   A responsible vendor with significant assets may simply be unable to accept certain terms and at the same time satisfy its statutory and regulatory obligations to manage risk and deliver profitable growth to its shareholders.  This can lead to situations where the only vendors participating in key local procurements are those with inadequate expertise or insufficient assets to perform.  Or, more accomplished vendors will respond to unbounded risk with higher prices.

A procuring agency’s insistence on adherence to non-standard terms often discourages otherwise competitive vendors from participating in procurements, thus depriving the public of the benefit of full competition.  The process of completing public procurements also is complicated when the public agency starts with "out of market" terms and a lengthy period follows where established private firms seek to bring the terms into alignment with what is acceptable in the industry.  Such delays serve no one's interests.

Even when competition does proceed, it is a practical reality that commercially unreasonable terms and conditions require vendors to take measures to minimize potential risk to a company’s viability.  In deciding whether to pursue a major procurement opportunity, vendors are often faced with making a “bet the business” decision or responding to the government’s RFP only after devising or purchasing very robust, costly protection against excessive risk exposure.  Another outcome can be that more established firms elect to become lower tier subcontractors so that their exposure is reduced.

ITAA and its member companies support efforts by the State of California to avoid these adverse results and to achieve procurement transformation.   

Benefits of Commercially Oriented Terms and Conditions

ITAA analysis indicates that the following benefits are among those most often cited for a move to prevailing industry, standard terms and conditions.

· Decreasing cost to drive best value for the customer. 

· Potentially attracting more, and better qualified, vendors to bid on projects

· Expediting the procurement process.  

· Aligning the government with best practices in procurement.  

· Improving the customer-vendor relationship.  

Recommendation

Over the past several years, many other governments have announced ambitious plans to improve the quality and responsiveness of many governmental services.  To do so affordably with the best technology, goods and services that can be obtained through the competitive process, the State of California needs to consider modernizing its procurement philosophies by reviewing terms and conditions and developing new standards that, while respecting the public trust, nonetheless present commercially acceptable business risk to potential public sector contractors. 

Performance Bonds; discussion and recommendation

As many people here today may be aware, ITAA recently entered into a concerted dialog with State officials and members of the Legislature regarding the issue of Performance Bonds.  We did so because ITAA companies find the current statute governing Performance Bonds to be too burdensome to industry and too confining to State of California.  Currently, California’s Public Contract Code 12112 requires that any IT contracts with the State for IT goods or services that contain “progress payments” must include a performance bond in the amount of 50% of the total contract value.  Next year, it is anticipated that the State of California will have an estimated $1billion of IT contracts subject to this requirement ($500 ML in performance bonds).  All of the State’s vendor partners have limited global bonding capacity in the surety market, regardless of size or financial health.  If the bonding requirements are not reduced, the State faces decreased competition, lower quality projects and higher contract costs passed on to the State by vendors.  The best-qualified vendors will choose not to bid on State projects as they carefully decide which bids to commit bond resources to.  

ITAA advocates for an amendment to the statute in order to accurately reflect the use of performance bonds balancing the risk of non-performance against the benefit of securing robust competition.  In the short term, ITAA recommends that DGS further define what is meant by “progress payments” in order to make it clear that it is intended to mean “for money paid by the government for services rendered”.

Closing

In closing, ITAA would like to commend DGS for its broad overview of this process.  ITAA looks forward to making further input on critically important details in the months to come as DGS sets forth "policies, procedures, and methods that shall be used by the department when seeking to obtain bids for the acquisition of information technology" in the State Contracting Manual, which is also required by SB 954. 
About ITAA

The Information Technology Association of America (ITAA) represents over 350 companies across the country involved in every major facet of the information technology industry, including computer hardware, software, services, Internet, telecommunications and more.  Many of our member companies provide advanced IT solutions to the California State and local marketplace, and many are proud to make their headquarters in this great State.  ITAA maintains a west coast office in Silicon Valley because California is so important to the IT industry.  www.itaa.org
For additional information, contact Carol Henton, Vice President Western Region of ITAA at chenton@itaa.org or at 650-357-7728 in San Mateo, California. 
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