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Chapter 13
Acquisition of SAM 4800 Reportable Projects
Not Delegated Under Public Contract Code 12102.2(e)
	Introduction
	This chapter describes processes used by the Department of Technology, Statewide Technology Procurement Division (STPD) in procurements conducted under PCC 12100 for IT projects reportable under SAM 4800 and not delegated under PCC 12102.2(e), requirements/expectations of the customer department, and the project (user) department’s management of resultant contracts. 


	Contents
	This chapter contains the following Sections:


	Section
	See Page
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	9

	Section C – Contract Management 
	25


Section A

General Information
	Introduction
	This section provides general information on purchasing authority and identifies the initial requirements of the customer department.



	Contents
	This section contains the following topics:


	Topic
	See Page

	Topic 1 – Authority, Strategy and Communication 
	5

	Topic 2 – Conflict of Interest and Certification of Confidentiality
	8


Topic 1 – Authority, Strategy and Communication 
	13.A1.0   Purchasing Authority
	The Department of Technology, pursuant to Public Contract Code Section 12100, is granted authority to conduct the procurement for information technology (IT) projects reportable under Chapter 4800 of the State Administrative Manual and not delegated under PCC Section 12102.2(e). The Statewide Technology Procurement Division (STPD) is responsible for all procurement activities associated with these IT procurements.
NOTE:  In the event an IT project reportable under Chapter 4800 is being conducted under PCC Section 12102.2(e) and it subsequently exceeds the department’s DGS/PD granted purchasing authority, responsibility for procurement, contract review and approval and NCB review and approval will transition to Department of Technology/STPD.  

If a project has been implemented and is in an on-going state, but a Post Implementation Evaluation Report (PIER) has not been developed and approved by Department of Technology/Information Technology Policy and Consulting Division (ITPOC), the project/system contracts will continue within the responsibility of the STPD with regard to contract amendments, on-going maintenance (hardware and software), and NCBs.
In accordance with State Administrative Manual (SAM) Section 4947, when the PIER has been approved by the Department of Technology, projectreporting requirements are terminated. Accordingly, any subsequent contract amendments, maintenance or NCBs will fall under the responsibility of the Department of General Services. 



	13.A1.1   STPD General Information
	STPD is located at 10860 Gold Center Drive, Rancho Cordova, CA 95670.

Documents being forwarded to the STPD shall be delivered as follows:

By Mail:
California Department of Technology
Statewide Technology Procurement Division


P.O. Box 1810, Mail Stop Y-12
Rancho Cordova, CA  95741-1810


By InterAgency:
California Department of Technology

Statewide Technology Procurement Division
IMS Code C-36
10860 Gold Center Drive
Rancho Cordova, CA  95670
By Hand:
California Department of Technology 

  or Courier
Statewide Technology Procurement Division

10860 Gold Center Drive, Suite 200-Security

Rancho Cordova, CA  95670

By Fax:
(916) 463-9911

By Email:
Technologyprocurements@state.ca.gov
The general telephone number is (916) 431-5580; messages may be left and a member of staff will return the call as expeditiously as possible.


	13.A1.2   Procurement Strategy
	Chapter 2 – Procurement Planning, Topic 4, addresses FSR Requirements for IT. It discusses preparation of the overall strategy to conduct an IT procurement and how the procurement will satisfy State requirements.  
If the project will be reportable under SAM 4800 and not delegated pursuant to PCC 12102.2(e), the department should contact STPD early in the FSR development stage so that STPD can assist in identifying the procurement strategy.
If the project includes cloud services, or if the proposed solution contains cloud services, such services and contract language supporting such services shall be in accordance with policy contained in SAM 4983.1.

The Department of Technology, under its State Technology Procurement Reform (STAR) Initiative, is developing a Stage Gate process for the review, analysis and approval of IT projects. As new policies and procedures are developed from this Initiative, they will be included in future revisions of this chapter. 



	13.A1.3   Establishing communica​tions
	STPD receives notification from Department of Technology/Information Technology Project Oversight and Consulting Division (ITPOC) that an IT project has been approved and is subject to ITPOC reporting requirements pursuant to SAM 4800.  At this point, STPD will contact the department to establish communications.  The department may also contact STPD via phone or email, as listed below.  Both of these notifications are general; STPD staff will quickly respond to your inquiry.
Phone:
(916) 431-5580

Email:
Technologyprocurements@state.ca.gov
If on-going maintenance of hardware/software is required, contact STPD to discuss the next steps. If STPD determines that it will be conducting a procurement for on-going maintenance, a Memorandum of Understanding (MOU) will be developed – see below.



	13.A1.4   Memorandum of Under​standing (MOU)
	STPD will develop a Memorandum of Understanding (MOU) with the customer department, confirming partnership, establishing roles and responsibilities of STPD and the customer department, outlining STPD billing rates and identifying the procurement official leading the procurement and estimating a timeline for procurement from release of the solicitation to contract award.

	13.A1.5   Contract Management Plan
	The FSR contains, as a component, a Contract Management Plan.  Prior to contract award, the user department will update this State Contract Management Plan as appropriate, with input/approval generated by STPD and ITPOC.



Topic 2 – Conflict of Interest and Certification of Confidentiality

	13.A2.0   Confidentiality of information
	The objective of maintaining confidentiality is to ensure the integrity of the procurement process, prevent any bidder/proposer from gaining an unfair advantage, and minimize the likelihood of protests or lawsuits.  It is important to understand that the disclosure of certain confidential or procurement-sensitive information could jeopardize the procurement timeline or the entire procurement. Individuals involved in the procurement must be careful to avoid a breach of confidentiality both inside and outside of the workplace.

Any disclosure of confidential information by the bidder during the procurement process is a basis for rejecting the bidder’s proposal and finding the bidder ineligible.  Any disclosure of confidential information by a State employee during the procurement process is a basis for disciplinary action, including dismissal from State employment, as provided by Government Code (GC) section 19570 et seq. Total confidentiality during the procurement process is vital to preserve the integrity of the process – it cannot be over emphasized.  



	13.A2.1   Who needs to sign the Conflict of Interest and Certification of Confidentiality 
	Current and potential individuals working on the procurement are required to sign a Conflict of Interest and Confidentiality Certification prior to entering into discussions related to the procurement. Each signed statement must be retained within the STPD procurement file.  

The Conflict of Interest and Certification of Confidentiality statement may be viewed by clicking on Conflict of Interest and Certification of Confidentiality (need link).


Section B
Solicitation Processes 

	Introduction
	In addition to other solicitation methods identified within SCM Vol. 3 and utilized by STPD, this section describes one solicitation process utilized by STPD for acquisition of IT. This section identifies the process known as a Streamlined Procurement. Other solicitation processes that may also be used by STPD are defined and may be viewed in Chapter 4.

Further discussed in this Section B is the process for acquiring on-going maintenance of existing systems whether the original procurement was conducted by DGS/PD for projects previously reportable under SAM Chapter 4800 and purchasing authority exceeded that granted by DGS/PD or for projects reportable under SAM Chapter 4800 and purchasing authority not delegated by DGS/PD pursuant to PCC 12102.2(e) and contracts awarded by STPD.



	Contents
	This section contains the following Topics:


	Topic
	See Page

	Topic 1 – Streamlined Procurement Process Defined
	10

	Topic 2 – Evaluation and Selection
	11

	Topic 3 – Negotiations and Best and Final Offer
	12

	Topic 4 – Contract Award
	19

	Topic 5 – Customer Department Participation
	21

	Topic 6 – On-going Maintenance Procurements
	23


Topic 1 – Streamlined Procurement Process Defined 

	13.B1.0   Streamlined Procurement Process
	The Streamlined Procurement Process was designed by STPD to shorten the procurement timeline, eliminate redundancies in the procurement document, reduce the cost to respond to a solicitation, ensure the quality of proposals received, and increase the number of participating bidders.  The Streamlined Procurement Process provides for organization of all solicitation components into two sections within either the RFP or the IFB -- “Part 1 – General Instructions” and “Part 2 – Bidder Response”.  
A sample Streamlined Procurement template is available at XXXXX (needs link)



	13.B1.1   Part 1 – General Instructions
	Part 1 – General Instructions will:

· Introduce the bidder to the purpose of the solicitation;

· Provide instructions on with whom and how to communicate with the State;

· Identify the contract terms being used;

· Identify if the solicitation will be conducted utilizing the alternative protest process (APP) pursuant to PCC 12125 et seq.;
· Identify if the solicitation will be conducted with the ability to invoke, at the state’s option, negotiations through the use of PCC 6611;
· Explain bidding rules, bidding format and bid submission;

· Explain applicable socioeconomic factors;

· Explain how to prepare the cost portion of the bid;

· Discuss how the evaluation will be conducted;

· Discuss contract award and execution; and 
· Identify all included Part 1 attachments.
Part 1 includes Key Action Dates, identifying specific dates that must be met by each bidder, such as but not limited to: 

· When specific documents must be submitted;

· When demonstrations will take place;

· Final date by when a protest (both requirements and award) may be submitted; and

· Contract award and execution.  


	13.B1.2   Part 2 – Bidder Response 
	Part 2 – Bidder Response establishes the Statement of Work, Business Requirements, Technical Requirements, and Exhibits contained/necessary for submission of a proposal.



Topic 2 – Evaluation and Selection

	13.B2.0   Evaluation and selection team procedures

	The Evaluation and Selection Team Procedures document provides information on how the evaluation and selection process is to be conducted by the Team.  The document may be modified to fit the particular solicitation and includes templates for letters and transmittal documents to bidders including the Intent to Award letter or Notification of Award, as applicable.  
Once prepared, a copy of the Evaluation and Selection Team Procedures will be provided to Team members by STPD.

	13.B2.1   Evaluation and selection report

	The Evaluation and Selection Report is used to document the evaluation and selection process used to enable contract award and will be developed by STPD with input from the customer department participating in the solicitation.  
Note that the Evaluation and Selection Report will not be fully developed and signed by the Evaluation and Selection Team until negotiations and Best and Final Offer (BAFO), if applicable, have been completed.
Click here to access the Evaluation and Selection Report template.   (needs link to STPD E&S Report template for Streamlined Procurement)



Topic 3 – Negotiations and Best and Final Offer

	13.B3.0   Authority to conduct negotiations
 
	PCC 6611 section (e)(1) grants the Department of Technology authority to use a negotiation process for new and existing contracts and/or procurements. 


When an appropriate basis exists, STPD may initiate negotiations in any of the following circumstances:


1. At the outset of a procurement;
2. During a competitive procurement; or

3. When no responsive bids are received.


PCC Section 6611(b) authorizes a negotiation process to amend existing contracts when it is in the best interest of the state.


	13.B3.1   Bases for PCC Section 6611 negotiations
	The STPD may initiate negotiations if one or more of the following conditions exist:

1. The business need or purpose of a procurement or contract can be further defined as a result of a negotiation process. In general, this may occur when a business solution common in the commercial marketplace needs to be tailored to fit the unique needs of the State.

Example: Use of temporary and contract labor to meet volatile staffing demands is commonplace in the private sector. However, due to restrictions on use of personal services contracts for civil service functions, the state often is unable to use these services “as is”. The state could negotiate with temporary labor contractors to purchase only the services that conform with California law under Government Code (GC) Section 19130.

2.
The business need or purpose of a procurement or contract is known, but a negotiation process may identify different types of solutions to fulfill the business need or purpose. In general this condition can exist with emerging technology where fully developed solutions do not yet exist and require negotiations to ensure the solution meets the state’s needs. 

Example: The state identifies a need to block unauthorized mobile phone communications at correctional facilities. While emergent frequency management technology exists, no complete solutions have been delivered to the market. Through a negotiation process, the state would be able to identify potential solutions prospective contractors may be willing to offer.



	13.B3.1   Bases for PCC 6611 negotiations (continued)
	3. The complexity of the purpose or need suggests a bidder’s costs to prepare and develop a solicitation response are extremely high. This condition can exist when the state is acquiring solutions of an extremely large scale and/or scope which requires bidders to perform significant analysis, design, and/or development in order to bid. It can also occur when past attempts to secure bids have resulted in no compliant bids.

Example: Acquisition of any complex system of significant scale and scope. A negotiations process that provided for regular discussion of the state’s needs, refinement of requirements, the creation and evaluation of pilot systems, and bargaining to trade-off costs and benefits could reduce the costs for bidders to submit acceptable bids.

4. The business need or purpose of a procurement or contract is known, but negotiation is necessary to ensure the department is receiving the best value or the most cost-effective goods, services, information technology, and telecommunications. This condition most commonly exists when bid prices exceed the state’s target price compared to historical costs or established through market research.

Example: The state has conducted a bid for computer equipment, however bidder prices were higher than expected compared to the state’s prior contract or technology has changed since release of the IFB/RFP. A negotiation process is used to obtain pricing more in line with the estimate and market place.

	13.B3.2   Bases for negotiation of contract amendments
	When a critical business need develops and it is in the best interests of the state, the STPD may negotiate amendments to the terms and conditions, including scope of work, of existing contracts for information technology, whether or not the original contract was the result of competition. 

Note: This Section is not intended to circumvent the NCB amendment process in Chapter 5.

	13.B3.3   Elements of a negotiation process
	A Negotiation Process Guide (for IT goods and services) has been developed by DGS.  This Guide is available to review not only the elements of a negotiation process (sample negotiation planner, sample negotiation meeting agenda, and templates), but roles and responsibilities of participants and a number of issues that might be considered as points of negotiation.  The Negotiation Process Guide is available in Chapter 2, Section C. 

	13.B3.4   Participants and roles
	While the Department of Technology is responsible for the administration of the negotiating authority, successful negotiations may require stakeholder cooperation – both the STPD and the customer department. Departments are advised to ensure that all state participants are free from economic conflicts of interest before beginning work on a PCC 6611 negotiation project. See GC Section 81000 et seq. (Political Reform Act); see also GC Section 1090. Not all participants listed in the table below are required in all situations.




	13.B3.4   Participants and roles (continued)
	State Participants

Participant

Roles

Procurement Official (STPD)
· Conducts the procurement in accordance with the laws of the State of California;

· Coordinates contract negotiations sessions;

· Coordinates the STPD legal participation in negotiations, if required; and

· Oversees negotiation sessions.

· Negotiates final agreement.

· Ensures negotiations meet all applicable IT architecture, technical, and project standards.

Buying Agency

· Participates in negotiation sessions to ensure outcomes meet program needs.

· Approves final negotiated agreement
.
Core Negotiation Team (STPD and Buying Agency)

· Provides negotiation facilities;

· Prepares negotiation points;

· Participates in negotiation sessions; and

· Tracks status of outstanding items and completed agreements.
State Evaluation Team Members (SMEs)

· SMEs tasked with evaluating bid submissions

· Participates in negotiation sessions, as required. May be same individuals as core negotiation team.
Subject Matter Experts

· Provides subject matter expertise and support to the Core Negotiation Team and State Evaluation Team, as requested.
Bidder Participants
Participant

Roles

Bidder Negotiation Team

Prepares negotiation materials in response to negotiations points;

· Participates in negotiations sessions;

· Develops and provides revised proposal materials for state review and agreement during the negotiation sessions; and

· Provides Best and Final Offer (BAFO) that incorporates all negotiated changes.



	13.B3.5   Procedure when conducting negotiations from the outset of a procurement
	The following is instituted when conducting negotiations from the outset of a procurement:
1. A solicitation is crafted under the authority of PCC 6611. The solicitation should include initial administrative and technical requirements, a cost proposal, evaluation criteria, and reference the state’s General Provisions. It
 should also explain the general purpose and scope of the negotiations, the anticipated schedule for the negotiations, and the procedures to be followed for those negotiations.  

2. Identify in the solicitation document, the requirements for bidders to be allowed into the negotiations. This may include, but is not limited to, establishment of objective pre-requisites based on capabilities, experience, expertise, or capacity.

3. Determine the negotiation sequence which may include the order of steps such as negotiations, bid submission, evaluation, confidential discussions, supplemental bid submission, and contract award.

4. Evaluate bids.

a.
The solicitation may allow for evaluation of all bids, or the solicitation may require that bids meet certain minimum criteria in order to be evaluated.

b.
Buyer may choose to establish an evaluation team to evaluate bids according to the methodology specified in the solicitation.
c.
Establish initial scores either via ranking, as a percentage of total possible points, or other method that clearly differentiates between each bid.

5. Negotiate.

a.
Follow the rules of the solicitation in negotiating with bidders.

b.
Negotiations may be completed after a single round, or may be done in several rounds.

c.
Negotiations may be conducted orally and/or in writing. Oral negotiations may be held in person by conference call, or by use of video or web conferencing.

d.
The negotiation process may include persuasion, alteration of assumptions and positions, give and take, and may apply to price, schedule, requirements, or other terms of the proposed contract. The state may discuss other aspects of the bidder’s proposal that could, in the opinion of the state, be altered or explained to enhance materially the proposal’s potential for award. However, the state is not required to discuss every area where the bidder’s proposal could be improved. The scope and extent of negotiation exchanges are the matter of the state’s judgment. All bidders currently in negotiations will be notified of changes in requirements.

	13.B3.5   Procedure when conducting negotiations from the outset of a procurement (continued)
	e.
The state may establish a negotiation team to consist of representatives from the STPD, the department, and other state representatives as appropriate.  The table in 2-B3.1.3 identifies the general roles and responsibilities of a negotiation team although the composition of any team may vary based upon the procurement.
6. Supplemental bids may be received after initial bids are opened. At the conclusion of negotiations, bidders may be given an opportunity to submit a Best And Final Offer (BAFO) to the state. The state will establish a date and time for receipt of each bidder’s BAFO.

7. Final evaluation and award – one of the following options is used to make a final award:

a.
Using the original criteria in the solicitation, score all proposals based on either the results of negotiations or, if applicable, the BAFO. Award to the highest ranked bidder.

b.
Revise the evaluation criteria based on the results of the negotiations. Prior to final evaluation, all bidders participating in negotiations shall be informed of the revised evaluation criteria and shall have the opportunity to submit a BAFO based on those criteria. Award to the highest-ranked bidder.

8. Issue a final evaluation and selection report documenting any decisions relating to selection of bidders to participate in negotiations, final scoring of proposals, and award decisions.

9. The STPD may terminate negotiations and/or the solicitation at any time.



	13.B3.6   Procedure when conducting negotiations during a procurement
	All procurements conducted by STPD will contain a provision to invoke a negotiation process under PCC 6611 when STPD deems it necessary or appropriate, and the procedure will be contained within the procurement.  


	13.B3.7   Procedure when no responsive bids are received
	All procurements conducted by STPD will contain provision to invoke a negotiation process under PCC 6611 when STPD deems it necessary or appropriate, and the procedure will be contained within the procurement.  


	13.B3.8   Question & answer process
	The STPD may terminate negotiations and/or the solicitation at any time. PCC 6611(d) states that “...an unsuccessful bidder shall have no right to protest the results of the negotiating process.” However, during the negotiation process, any bidder may raise questions regarding the procurement process prior to the conclusion of negotiations.
The requester should provide as much information as possible so that the STPD can evaluate their issues. Questions must be mailed or delivered to:
By Mail:
Deputy Director, Statewide Technology Procurement Division
California Department of Technology
Statewide Technology Procurement Division


P.O. Box 1810, Mail Stop Y-12
Rancho Cordova, CA  95741-1810


By Hand:
California Department of Technology 

  or Courier
Statewide Technology Procurement Division

10860 Gold Center Drive, Suite 200-Security

Rancho Cordova, CA  95670
By FAX:
(916) 463-9911
The STPD shall acknowledge the receipt of questions and shall provide a written response or explanation. The STPD shall inform all bidders of any actions that are taken in response to such objections or questions. At the Deputy Director’s discretion, the issue may be provided to a designated procurement official for resolution or an ombudsman may be selected to work with the parties to address the issue. 

This Q & A is not a right to protest, and the submission of questions does not automatically trigger a delay in the award of a contract. The disposition of the issues and response to the issues raised during this Q & A process is solely at the discretion of the STPD.




Topic 4 – Contract Award

	13.B4.0   Contract award without negotiations and BAFO

	The evaluation criteria governing contract award may be based on the highest evaluated points for value effective evaluations that include services or may be based on lowest total net cost.  

The contract award process is determined by the evaluation criteria.  For the:
· Bid containing value-effective criteria, contract award if made, will be to the responsible bidder submitting a responsive bid that scores the highest points in accordance with the evaluation methodology as described in the solicitation.
· Lowest total net cost meeting all other bid specifications criteria, the contract award, if made, will be to the responsible bidder submitting a responsive bid that is the lowest cost after application of any preference requirements (SB, recycle, DVBE, and/or TACPA) or discounts, if applicable.

Award, if made, will be within the number of days after the scheduled date for Contract Award as specified in the Key Action Dates.


	13.B4.1   Contract award with negotiations and BAFO

	Award, if made, will be in accordance with the section on Evaluation, to the responsible Bidder whose Final Bid complies with all the requirements of the solicitation document and any addenda thereto except for such immaterial defects as may be waived by the State.  Award, if made, will be within the number of days after the scheduled date for Contract Award as specified in the Key Action Dates, noting that due to contract negotiations, the contract award timeframe may require extension.


	13.B4.2   Contract award timeline
	The timeframe in which to award a contract after the procurement process has been completed can be impacted by a number of variables outside of the procurement process, including, but not limited to: 

· Project Budget Control language requiring the Department of Finance and/or the Legislature to be notified of an impending contract award;

· A Special Project Report must be prepared further delineating the solution and costs, and approval attained prior to awarding the contract; 

· Notification to the designated exclusive representatives of the appropriate bargaining units of proposed personal services contracts associated with the bargaining units.
Therefore, the contract award timeline must be carefully considered.  STPD will make such a determination prior to issuing the bid document based on relevant information.



	13.B4.3   Protests
	Applicable protest statutes and regulations regarding challenges and protests are contained within the following:
· Initial protests – PCC 12102(g).

· Alternative Protest Process (APP) – PCC section 12125 et seq.

· Office of Administrative Hearings (OAH) – Arbitration Regulations – CCR, Title 1 Division 2, Chapter 5 section 1400 et seq.

Any bidder may file an initial protest of requirements [(PCC section 12102(g)]

The STPD Deputy Director must review and render a final decision for initial protests (also known as protests of requirements).

Protests of contract award may be filed under specific criteria.  

The DGS/OAH arbitrates and renders a final decision for protests of solicitations conducted under PCC section 12125 et seq., which requires protestants to meet regulatory filing requirements and potential bond submissions to retain the right to continue into a hearing.

Unless the procurement is conducted under the APP, no award may be made until the protest is withdrawn, the State cancels the solicitation thereby ending the protest, or it is resolved by the VCGCB.

For procurements conducted under the APP, the Department of Technology, Statewide Technology Procurement Division Deputy Director may authorize an award while the proposed award is under protest and pending resolution at the OAH.


	13.B4.4   Contract approval
	Once the contract award is announced by STPD, the customer department will transmit four copies of the contract, all with original contractor signatures, through its department for departmental signature, encumbrance of funds, entry into the (DGS/PD) SCPRS reporting system (refer to Chapter 8, Topic 1 for SCPRS information), and inclusion of the assigned SCPRS number on each of the original contracts.  Upon completion of this task, all four originally signed documents will be returned to STPD for its signature/approval.  STPD will retain one copy of the original contract for its files and return the others to the department for distribution as follows: 
· State Controller’s Office (1 copy)
· Department (2 copies, 1 for Contractor)



Topic 5 – Customer Department Participation

	13.B5.0   Project team commitment

	Although the solicitation is conducted by the STPD, the customer department maintains the most knowledge about the needs of their department, and therefore it is imperative that the customer department be completely involved and dedicated to the procurement. STPD will issue a memorandum of understanding (MOU) outlining roles and responsibilities of the customer department (refer to 13.A1.3).
In addition to a project manager, the customer department must be prepared to provide a team knowledgeable in department requirements and skilled in undertaking the tasks at hand. 



	13.B5.1   Project team needs
	In order for the STPD to maintain the department’s project timeline, it is important that the project team be available to construct portions of the solicitation document including, but not limited to:  

· Purpose of the solicitation;

· Background;

· Current and proposed environment.

Additionally, the project team must develop the technical requirements, evaluation criteria, and be part of the Evaluation and Selection Team.  Prior to contract award, should it be determined by STPD that negotiations are needed and therefore will be initiated, the project team will be an intimate party in the negotiation of terms with the bidder(s), including the BAFO, if applicable.
Should questions arise from bidders during the solicitation process, members of the project team will be involved in the development of responses, in addition to assisting in the development and preparation of solicitation addenda.
Note that in the event of a protest of award, the customer department will be involved in the review and response to the protest.


	13.B5.2   Managing the contract 
	Upon contract award, the customer department will be responsible for managing the contract. As provided for in 13.A1.5, prior to contract award, the department will update and provide STPD its State Contract Management Plan.  As provided for in 13.A1.5 and Section C, the customer department will maintain and adhere to its Contract Management Plan.  
The Contract Manager must fully understand his/her authorities and understand when STPD must be apprised/involved in the contract management functions.  Refer to Section C for information on managing and amending contracts.


	13.B5.3   Obtaining departmental contract approval
	In accordance with 13.B4.4, the customer department will transmit four originally signed copies of the contract through its department for departmental signature, encumbrance of funds registration of the contract in SCPRS, and input of the SCPRS registration number on the contract.  When this task is complete, the department will return the contracts to STPD for STPD contract signature/approval.




Topic 6 – On-going Maintenance Procurements
	13.B6.0   Background
	When an IT procurement was previously conducted by DGS/PD for a project that was reportable under SAM Chapter 4800 and the purchasing authority exceeded that granted by DGS/PD, the amendments to that contract and ongoing proprietary hardware and software maintenance and/or renewal required review/approval by DGS/PD.

With the transition of authority to Department of Technology to procure IT projects, reportable under SAM Chapter 4800 and not delegated under PCC Section 12102.2(e), the authority to review/approve contract amendments as well as procure ongoing maintenance and/or renewal of proprietary hardware and software for these projects also transitions to the Department of Technology.

Until such time as a PIER has been approved, all projects implemented and in an on-going state, fall within the responsibility of the Department of Technology with regard to contracts, contract amendments and NCBs.
On-going hardware and software maintenance/upgrade and renewal procurements for non-PIER’d projects shall be conducted as indicated below.



	13.B6.1   Purchases exempt by STPD (and DGS) policy
	There are some purchases that may be awarded without advertising or competitive bidding and without an NCB as a result of being exempt by STPD policy. Although exempt by policy, purchasing authority dollar thresholds still apply. If purchases exceed a department’s DGS/PD purchasing authority, purchase requests must be submitted to STPD for review, approval, and execution of the purchase.



	13.B6.2   Non-proprietary on-going maintenance
	If (non-proprietary) on-going maintenance efforts are within the department’s delegated purchasing authority granted by DGS/PD, the department may proceed with conducting the procurement pursuant to and in line with their current delegated purchasing authority

If (non-proprietary) on-going maintenance efforts exceed the department’s delegated purchasing authority granted by DGS/PD, the department must contact STPD for further assistance. Refer to Section A, Topic 1 to establish communications. A competitive procurement, if conducted by STPD, will follow these Chapter 13 guidelines.  



	13.B6.3   Proprietary on-going hardware maintenance
	Maintenance agreements for proprietary hardware that is under documented warranty, or where there is only one authorized or qualified representative, or where there is only one distributor in the area for parts and services are to be procured as follows:

If (proprietary) on-going maintenance efforts are within the department’s delegated purchasing authority granted by DGS/PD, the department may proceed with conducting the procurement pursuant to and in line with their current delegated purchasing authority.

If (proprietary) on-going maintenance efforts exceed the department’s delegated purchasing authority granted by DGS/PD, the department must contact STPD for further assistance. Refer to Section A, Topic 1 to establish communications. A competitive procurement, if conducted by STPD, will follow these Chapter 13 guidelines.  

If the contract is valued less than $250,000, an NCB is not required; however, if the contract value exceeds $250,000, an NCB is required. Refer to Section C, Topic 3 for additional information on NCBs.


	13.B6.4   Existing proprietary software maintenance/upgrade and renewal
	Procurement files shall include all documentation as required and a detailed statement that supports why the transaction is exempt from competitive solicitation and NCB justification.
If the existing proprietary software maintenance/upgrade/renewal acquisition is within the department’s DGS/PD delegated purchasing authority, agency secretary approval is not required.

If the software purchase is within the department’s DGS/PD delegated purchasing authority, the department may execute the purchase in accordance with SCM, Vol 3, Chapter 5, Topic 5 – Proprietary Software Purchases.

If the software purchase exceeds the department’s DGS/PD delegated purchasing authority, the department:

· Must submit the transaction to STPD on a Purchase Estimate (STD.66) for the STPD to conduct the procurement and execute the contract.

· Must submit additional documentation with the Purchase Estimate as follows:

· A signed letter from the software publisher/manufacturer stating that the product/service being acquired is not available through any other source (supports proprietary and non-competitive status of the transaction); and

· Approval (signatures to be provided on the Purchase Estimate) of the agency secretary and the department director (or next ranking official);




Section C

Contract Management, Amendments, and NCBs
	Introduction
	Contract management at the customer department ensures the contractor performs in accordance with the terms and conditions of the contract, and that contract money will be spent in accordance with program requirements.  

Contracts must be periodically and systematically monitored and documented by the contract manager (at the user department) to ensure that the contractor is providing goods and/or services, is operating in compliance with the contract and applicable regulations, and is financially responsible.  

The contract manager must completely understand all aspects of the contract.  This chapter describes the STPD requirements and recommended practices associated with contract management and contract amendment activities, including how a Non-Competitive Bid (NCB) fits into contract management of a STPD-awarded contract.

In addition to the information provided here, refer to Chapter 11 for information on contract administration and Chapter 12 for reporting requirements.



	Contents
	This section contains the following topics:
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Topic 1 – Contract Management
	13.C1.0   Contract manager
	The department’s contract manager is an authorized representative of the state, and is responsible for the administration of the contract, and for monitoring the contractor's performance.  The department’s contract manager must completely understand all aspects of the contract.  


	13.C1.1   Contract manager roles and responsi​bilities
	The primary responsibilities of the contract manager are to monitor progress of work; ensure that goods and/or services are performed according to the quality, quantity, and manner specified in the contract; ensure that work proceeds on schedule, and that all work is completed and accepted by the department before the contract expires; and monitor all invoices to ensure compliance with the contract budget. Authorities of the contract manager include:

symbol 183 \f "Symbol" \s 11 \h
Notifying the contractor to begin work;

symbol 183 \f "Symbol" \s 11 \h
Monitoring the contractor to assure compliance with contract provisions;

symbol 183 \f "Symbol" \s 11 \h
Approving the final product/service;

symbol 183 \f "Symbol" \s 11 \h
Monitoring expenditures and approving invoices for payment;

symbol 183 \f "Symbol" \s 11 \h
Requesting contract modifications, renewals or new contracts as required;

symbol 183 \f "Symbol" \s 11 \h
Monitoring compliance with department policies as contained in this Contract Management Plan;

symbol 183 \f "Symbol" \s 11 \h
Contract close-out procedures; and

symbol 183 \f "Symbol" \s 11 \h
Any evaluation provisions required by the contract.
The contract manager is NOT AUTHORIZED to:

symbol 183 \f "Symbol" \s 11 \h
Instruct the contractor to start work before the contract is fully executed.

symbol 183 \f "Symbol" \s 11 \h
Change the terms and conditions of the contract.  
· Enter into PC 6611 negotiations to modify contract terms (even as a part of the departmental project team) with the contractor without first contacting STPD and receiving written approval from STPD to develop a negotiated contract amendment.  
symbol 183 \f "Symbol" \s 11 \h
Direct the contractor to do work that is not specifically described in and funded by the contract.
· Extend the time period of the contract.
symbol 183 \f "Symbol" \s 11 \h
Sign department contracts as the delegated authority.  Only state agents who have approval authority can sign or amend a contract.  As this contract was bid and awarded by or is currently under the authority of STPD, the only state representative signatory for both the original and any contract amendments is STPD.


	13.C1.1   Contract manager roles and responsi​bilities (continued)
	Additionally, the contract manager is not authorized to take the following actions without an executed and approved contract amendment in place:

symbol 183 \f "Symbol" \s 11 \h
Allow the contractor to incur any additional costs over the limit set in the contract.

symbol 183 \f "Symbol" \s 11 \h
Make adjustments to the budget line items that exceed limits set by the contract terms.



	13.C1.2   Contract review
	The contract manager must review all documents, including the Statement of Work, to ensure a clear understanding of contract requirements and that any potential issues are identified and resolved, whether with STPD, the project manager, or the contractor.  After the contract is awarded, the contract manager, with STPD, may meet with the project manager and the contractor to ensure all parties have a clear and mutual understanding of contract requirements, and that any potential issues are identified and resolved.  The contract manager’s contract review should include, at a minimum, the following:  

· Identifying key department and contractor personnel contacts and their responsibilities and authorities;
· Contract reporting requirements;
· Contract payment process, including contract withholds;
· Acceptance criteria and review process;
· Amendment process;
· Communication process for resolving disputes or any other contract issue;
· Documentation requirements for the contract file; and

· Process to document contractor performance.



Topic 2 – Contract Amendment

	13.C2.0   When is a contract amendment necessary?
	An amendment to an original purchase document is necessary when there is any change or modification to the original document as issued to the contractor.  Examples of when amendments are required include but are not limited to:

· A change in shipping terms;
· A change in supplier’s name;
· An increase or decrease of pricing/extended pricing/overall costs;
· An addition or cancellation of an item or multiple items;
· A change in the description, specifications or substitution of any product; 
· A change to the Statement of Work; and
· A change to an original order acquired through an LPA 
Note:  Unless specifically allowed in the original solicitation and evaluated for award, the price may not be increased without an approved NCB (refer to Topic 3 for NCB).


	13.C2.1   PCC 6611 authority to amend a contract


	PCC 6611 (e)(1) grants the Department of Technology authority to use a negotiation process for new and existing contracts.

PCC 6611 (b) authorizes a negotiation process to amend existing contracts when it is in the best interest of the state.




	13.C2.2   Contract amendment negotiations


	Contract amendment negotiations must not commence until written approval by STPD is granted.  STPD must be involved in all contract amendment negotiations.  Refer to Section A, Topic 1 to establish communications.  


	13.C2.3   Contract amendment detail
	Amendments must contain the same degree of detail that the original transaction contained, verbiage explaining the reason for the amendment (i.e., increase or decrease in quantity, corrected model number, revised delivery date, change in delivery location, changes to contract language or the Statement of Work, etc.).

What is being deleted, modified, or added, and the impact of the action(s) to the overall transaction shall be identified.  


	13.C2.4   Contract amendment approval
	As contracts have been issued by STPD, or contracts were issued by DGS/PD but subsequent events resulted in the contract being transitioned to become under the authority of STPD (reference Topic 1, Purchasing Authority), amendments require review and approval by STPD.  
If the original order was placed through an LPA and the original order did not evaluate options, then amendments are not allowed unless an NCB is approved for those amendments.  As the NCB process constitutes a new procurement, the NCB dollar threshold applies, not the LPA dollar threshold.  If, however, the original order contained options that were evaluated, then the LPA amendment may be approved subject to existing LPA dollar thresholds.
NOTE:  If an existing contract was awarded by DGS/PD, resulting from prior system implementation where the project was subject to reporting under SAM Chapter 4800 and it exceeded the DGS/PD granted purchasing authority, and an amendment to this contract is required, the contract amendment must be submitted to STPD for review and approval.

NOTE:  An amendment is not to be developed without first obtaining written approval by, and involvement of, STPD.



	13.C2.5   General guidelines for amendments
	Departments are advised to adhere to the following general guidelines regarding amendments:

· Utilize the STPD version of the STD.213A for amendments. 
· An amendment must be within the original scope of the purchase document solicitation -- if it is not, it must be treated as an NCB transaction.  Changes to quantity, pricing, products, etc. are scope changes.
· An amendment must be processed using the correct format and procedures as described in this manual.  Do not use letters or verbal notifications. Refer to Chapter 8 for correct format.
· An amendment must be issued in advance of contractor performance, including receiving any goods or services prior to an authorized amendment, and therefore, the amendment must be processed in a timely manner.
· An amendment to extend a contract term:

· Must be processed, approved, and issued before the contract expiration date, otherwise there is nothing to extend as the contract has expired;

· Retains the original contract start date and will only change the end date.

· Distribution of an amendment is the same as distribution for the original purchase document.  Refer to 13.B. 4.2. for additional information.


	13.C2.5   General guidelines for amendments (continued)
	Refer to Chapter 8, for the following:

· Proper form to effect change;

· Identifying and recording amendments

· Increasing or decreasing total amount

· Canceling a purchase document



	13.C2.6   File documenta​tion


	File documentation for amendments is identified in the File Documentation template for Competitive Solicitations. Refer to Chapter 4, Section A, Topic 1.



Topic 3 – NCB
	13.C3.0   NCB requirement
	In the event an NCB must be utilized in support of a contract amendment, STPD must review and approve the NCB either prior to or with submission of the contract amendment and associated documentation.  
If an existing contract of a previously reportable project (pursuant to SAM section 4800) requires an NCB and the NCB results in the dollar value of the contract exceeding the department’s DGS/PD granted purchasing authority, the NCB must be submitted to STPD for review and approval.

If an order was placed through an LPA and the original order did not evaluate options, an NCB is required.  Because the NCB becomes the new procurement method, the NCB dollar thresholds of DGS/PD delegated purchasing authority apply (not the LPA dollar thresholds).



	13.C3.1   NCB contracting
	Development must be within current contracting requirements and within the limitations established in PCC 12102 (b). (Refer to Chapter 5, 5.1.0.)



	13.C3.2   NCB document
	Utilize the following forms when submitting NCB contract justification documents:

STPD NCB Contract Justification
Contract Advertising Exemption Request (STD.821) (need STPD 821 and link for it)
STD.213 for contract development (STPD version)



	13.C3.3   Signature Authority
	The customer department is responsible for securing the proper signature approvals on the NCB Contract Justification.  The NCB contract justification requires the specified signature(s), and all signatures must be original.
Signature Authority for Agencies with an Agency Secretary

The NCB Contract Justification form requires signature approval by Agency Secretary or Agency Undersecretary and the department director or designee. The Agency Secretary may designate one person, in addition to Agency Undersecretary, to sign on his/her behalf, of cabinet officer level (e.g., Assistant Undersecretary, Deputy Secretary, etc., the actual title is dependent upon the Agency’s organizational structure). The department director may delegate review and approval authority to his/her deputy directors and/or the Procurement and Contracting Officer. The director’s designee shall send ratification notification to their director upon the designee’s approval of the NCB transaction. The typed name and signature must match for both signatures.

Signature Authority for Agencies that do not have an Agency Secretary

The NCB Contract Justification form requires approval by the highest ranking executive officer or designee. The highest ranking officer may designate one person to sign on his/her behalf subject to the DGS approval. The highest ranking officer may delegate review and approval authority to his/her deputy directors and/or the Procurement and Contracting Officer. The designee shall send ratification notification to their highest ranking executive officer upon their approval of the NCB. The typed name and signature must match. 



	13.C3.4   File documenta​tion
	Click here to access the file documentation list for NCB contracts. Need link to STPD version (if different from DGS or link to DGS)
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