DEPARTMENT OF GENERAL SERVICES

PROCUREMENT DIVISION

OFFICE OF SMALL BUSINESS & DISABLED VETERAN

BUSINESS ENTERPRISE SERVICES
NOTICE OF PROPOSED RULEMAKING
The Department of General Services (DGS), Procurement Division, Office of Small Business & Disabled Veteran Business Enterprise Services (OSDS) proposes to adopt and amend the proposed regulations described below in the Authority & References section below.  All comments, objections, and recommendations regarding the proposed action will be evaluated and considered.
WRITTEN COMMENT PERIOD

Any interested person, or his or her authorized representative, may submit written comments relevant to the proposed regulatory action to DGS.  Comments may also be submitted by facsimile at (916) 375-4950 or by e-mail to SBRegulations@dgs.ca.gov. The written comment period is December 26, 2014, through February 9, 2015.  The comment period closes at 5:00 p.m. on February 9, 2015 (Monday).  DGS will consider only comments received by that time or comments received at the public hearing.
Written comments may also be submitted to the following DGS staff:
Primary Contact:

Diana Alfaro, Certification Supervisor
Department of General Services
Procurement Division

Office of Small Business and DVBE Services

707 Third Street, 1st Floor, Room 400

West Sacramento, CA 95605
Alternate Contact:

Nancy Huth, Certification Supervisor 
Department of General Services
Procurement Division

Office of Small Business and DVBE Services

707 Third Street, 1st Floor, Room 400

West Sacramento, CA 95605

PUBLIC HEARING

DGS will hold a public hearing from 9:00 a.m. to 5:00 p.m. on March 5, 2015, at the DGS, Auditorium, located at 707 Third Street, 1st Floor, West Sacramento, California, 95605.  The auditorium is wheelchair accessible.  At the hearing, any person attending may present statements or arguments orally or in writing relevant to the proposed action described in the Informative Digest/Policy Statement Overview section below.  DGS requests but does not require that persons who make oral comments at the hearing also submit a written copy of their testimony at the hearing.  

AUTHORITY AND REFERENCE

Government Code (GC) Sections 14839(g) and 14843 authorize DGS to adopt and amend regulations for the Small Business (SB) certification program.  The regulations that administer the SB certification program are Title 2, Division 2, Chapter 3, Sections 1896 – 1896.22.  The regulations implement, interpret, and make specific the Small Business Procurement and Contract Act, Article 1 of Chapter 6.5, Part 5.5 of Division 3, Title 2, Government Code, commencing with Section 14835.  
INFORMATIVE DIGEST/POLICY STATEMENT OVERVIEW

This rulemaking incorporates the following chaptered legislation including:

· Chapter 185, Statutes of 2005, Assembly Bill 348
· Chapter 342, Statutes of 2010, Assembly Bill 177

· Chapter 383, Statutes of 2010, Assembly Bill 2249
· Chapter 421, Statutes of 2012, Senate Bill 1510
The SB regulations have not received an extensive revision for several years.  However, affecting chaptered legislation has been implemented, as appropriate.  In 2010, the SB regulations were revised to only reflect an increase in the Gross Annual Receipts thresholds from $12 million to $14 million for small businesses and from $2.75 million to $3.5 million for microbusinesses.  

The SB regulations are outdated and contain obsolete information.  They do not communicate clear directions for all stakeholders.  This lack of direction has resulted in inconsistent and subjective interpretation of chaptered legislation.  The proposed regulations provide effective and clear directions for all stakeholders regarding the SB certification program.

The proposed regulations are intended to honor the intention and commitment of the Legislature to assist SBs by communicating to them the rules established for the administration of the SB certification program.  The proposed SB regulations are written in the same format as the Disabled Veteran Business Enterprise (DVBE) regulations, where applicable, and provide clarity for firms wanting to participate in the SB certification program.  They will also promote consistent application of the law.  This will benefit applicants who apply or possess dual certifications to better understand program similarities and differences.  DGS, OSDS will benefit from this regulatory revise in the administration of the SB and DVBE certification programs.
This rulemaking supports GC 14836(a-b) which reads: 
(a) The Legislature hereby declares that it serves a public purpose, and it is of benefit to the state, to promote and facilitate the fullest possible participation by all citizens in the affairs of the State of California in every possible way.  It is also essential that opportunity is provided for full participation in our free enterprise system by small business enterprises.

(b) Further, it is the declared policy of the Legislature that the state should aid, counsel, assist, and protect, to the maximum extent possible, the interests of small business concerns, including microbusinesses, in order to preserve free competitive enterprise and to ensure that a fair proportion of the total purchases and contracts or subcontracts for property and services for the state be placed with these enterprises. 

Current law promotes the usage of small businesses in obtaining state contracting dollars.  The Small Business regulations provide the information and program requirements for California businesses seeking certification.  In turn, the small business certification affords these enterprises certain benefits and opportunities to be competitive in securing state contracting dollars.
Anticipated Benefits of the Proposed Regulation:

The benefits anticipated by the proposed adoption and amendment of the regulations promote the requirements of the small business certification program in a clear and concise language; promotes fairness in assessing applications for certification and  increases transparency in business and government, among other things.  Additionally, it reduces stakeholder’s subjective interpretation of chaptered legislation, clarifies existing language and promotes consistency with the DVBE regulations.   
Determination of Inconsistency/Incompatibility with Existing State Regulations:

The DGS has determined that this proposed regulation is necessary to successfully administer the Small Business certification program.  The current regulations are outdated and do not reflect recent chaptered legislation.  This revise will inform all stakeholders of certification program components and requirements; incorporate chaptered legislation; eliminate outdated terms, and where applicable, be consistent with the DVBE regulations.  In addition, DGS evaluated whether the proposed regulations are inconsistent and incompatible with any other existing state regulations and has determined that these are the only regulations that govern and authorize the Small Business certification program.  Therefore, the proposed regulations are neither inconsistent nor incompatible with other existing regulations.

DISCLOSURES REGARDING THE PROPOSED ACTION

Mandate on local agencies and school districts:  None.

Cost or savings to any state agency:  None.

Cost to any local agency or school district which must be reimbursed in accordance with GC Sections 17500 - 17630:  None.

Cost or savings in federal funding to the state:  None.

Cost impacts on a representative, private person or business:  The agency is not aware of any cost impacts that a representative, private person or business would necessarily incur in reasonable compliance with the proposed action.
Results of the economic impact assessment/analysis: 
· The Creation or Elimination of Jobs within the State of California: Unknown.
· The Creation of New Businesses or the Elimination of Existing Businesses within the State of California:   Unknown.
· The Expansion of Businesses Currently Doing Business within the State of California:  Unknown.
· Benefits of the Regulations to the Health and Welfare of California Residents, Worker Safety, and the State’s Environment:  The anticipated benefits of the rulemaking revise are that stakeholders have updated regulations regarding the certification program. It reduces subjective interpretation of law and promotes transparency.  Lastly, it may reduce unnecessary costs associated with the administration program. 
Benefits of the Proposed Action:  The proposed SB regulations will provide increased consistency and application of the SB certification program by providing effective and clear directions to all stakeholders. 
Significant, statewide adverse economic impact directly affecting businesses including the ability of California businesses to compete with businesses in other states:  Although the proposed action will affect SBs statewide, DGS concludes that the adverse economic impact will not be significant. 

Significant effect on housing costs:  None.

Small Business Determination:  Proposed regulations impact small business applicants applying for SB certification.

Nondiscretionary cost or savings imposed upon local agencies:  None

CONSIDERATION OF ALTERNATIVES
In accordance with GC Section 11346.5, subdivision (a)(13), DGS must determine that no reasonable alternative it considered or that has otherwise been identified and brought to the attention of the DGS would be more effective in carrying out the purpose for which the action is proposed or would be as effective and less burdensome to affected private persons than the proposed regulatory action, or would be more cost-effective to affected private persons and equally effective in implementing the statutory policy or other provision of law.  This rulemaking activity supports chaptered legislation, clarifies existing language, provides consistency between the two certification programs and is structurally similar, as applicable, to the DVBE regulations.

DGS invites interested persons, or his or her representative to present statements or arguments with respect to alternatives to the proposed regulations at a scheduled public hearing or during the written comment period.

CONTACT PERSONS

The contact person for inquiries concerning the proposed SB rulemaking revise may be directed to:

Diana Alfaro, Certification Supervisor
Department of General Services
Procurement Division

Office of Small Business and DVBE Services

707 Third Street, 1st Floor, Room 400
West Sacramento, CA 95605

Office Phone: (916) 375-4940

Phone: (916) 375-4919

Email: Diana.alfaro@dgs.ca.gov 
The alternate contact person for inquiries is:

Nancy Huth, Certification Supervisor 
Department of General Services
Procurement Division

Office of Small Business and DVBE Services

707 Third Street, 1st Floor, Room 400

West Sacramento, CA 95605
Office Phone: (916) 375-4940
Phone: (916) 375-4935

Email:
Nancy.huth@dgs.ca.gov 
Please direct requests for copies of the Notice of Rulemaking, the Initial Statement of Reasons, and the proposed text of the SB regulations, or other information upon which the rulemaking is based to Diana Alfaro at SBRegulations@dgs.ca.gov 
AVAILABILITY OF STATEMENT OF REASONS, TEXT OF PROPOSED REGULATIONS, AND RULEMAKING FILE

DGS will have the entire rulemaking file available for inspection and copying throughout the rulemaking process at its office at the above address.  As of the date this notice is published, the rulemaking file consists of the following and copies may be obtained by contacting Diana Alfaro at the address, email or telephone number listed above:
· Notice of Proposed Rulemaking

· Proposed Text of SB Regulations

· Initial Statement of Reasons

AVAILABILITY OF THE CHANGED OR MODIFIED TEXT

After holding the one-day public hearing and considering all timely and relevant comments received, DGS may adopt the proposed regulations substantially as described in this notice.  If DGS makes modifications which are sufficiently related to the originally proposed text, it will make the modified text (with the changes clearly indicated) available to the public for at least 15-days before DGS adopts the regulations as revised.  
Please send requests for copies of any modified regulations to the attention of Diana Alfaro at the address or email indicated above.  DGS will accept written comments on the modified regulations for 15-days after the date on which they are made available.

AVAILABILITY OF THE FINAL STATEMENT OF REASONS

Upon its completion, copies of the Final Statement of Reasons may be obtained by contacting Diana Alfaro at the above address.

AVAILABILITY OF DOCUMENTS ON THE INTERNET

DGS will make available copies of the Notice of Proposed Rulemaking, the Initial Statement of Reasons, and the text of the regulations in underline and strikeout by visiting  http://www.dgs.ca.gov/pd/Programs/OSDS/NoticeofRulemaking.aspx 
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