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FOODSERVICE MANAGEMENT AGREEMENT 
 

 This Food Service Management Agreement ("Agreement") is made effective 
January 31, 2006, between the 32nd District Agricultural Association, a state institution 
(“District”), and Ovations Fanfare, LP (“Concessionaire”).  

A. DEFINITIONS 
1. "Accounting Period" shall refer to the Concessionaire's four or five week fiscal periods of 

which there must be twelve within each calendar year.  

2. Subject to the provisions of Paragraph Q(1), "Agreement" shall refer to this Food 
Service Management Agreement. 

3. "Agreement Year" shall mean each calendar year commencing January 1, 2006 and 
December 31, 2006, and continuing each calendar year thereafter until the termination 
of this Agreement.   

4. "Alcoholic Beverages" shall refer to all alcoholic drinks, spirits, beers and wines, 
regardless of where they are provided, in what packaging or format, or to whom they 
are provided. 

5. "Branded Products" shall refer to those Foodservice items which are advertised, 
marketed and sold as part of a franchise or license agreement and with respect to which 
Concessionaire is required to pay royalty fees and/or shared advertising costs to the 
franchiser in consideration of the right to sell such items in the Facilities.    

6. “Cash Shortages” shall be defined as the difference between cash register readings and 
actual cash and credit collected.   

7. "Catering Sales" shall refer to any pre-arranged food and beverage function of multiple 
customers, such as receptions and banquets, where payment for the entire function 
rests with one individual or company.   

8. “Commissions” shall refer to the percentage of Gross Sales earned by the District each 
Accounting Period. 

9. "Concession Sales" shall refer to all sales of food and beverages sold from permanent 
or portable concession stands or roving vendors to individual customers.   

10. "Concessionaire" shall refer to that party or parties selected by the District to provide the 
services set forth herein.   

11.  “DGS” refers to the Department of General Services, State of California, located at: 
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707 Third Street, 7th Floor 
Sacramento, CA 95605 
Attn: Office of Legal Services 
 

12. "Direct Operating Costs" are the actual out-of-pocket costs of the Foodservice operation 
incurred at the Facilities and paid for by the Concessionaire.  These costs include the 
actual expense of the product including corporate rebates, on-site payroll, payroll taxes, 
customer credit card bank fees, fringe benefits and other operating expenses, such as 
repairs and maintenance, cleaning and office supplies.   

13. “District” shall refer to the California 32nd District Agricultural Association, commonly 
referred to as the Orange County Fair and Exposition Center, or its designated 
representative.  

14. “District’s Facilities” shall refer to the 150 acres of land and buildings located in Costa 
Mesa California commonly called the Orange County Fairgrounds.  The swap 
meet/Orange County Market Place and the Equestrian Center are specifically excluded 
from the Foodservice exclusive rights. 

15. “Equipment” shall refer to all Foodservice furniture and machinery, (excepting 
Smallwares and Leasehold Improvements), used for the receiving, storing, 
transportation, preparation, merchandising, selling and accounting of product.  
Equipment shall not be affixed to the building except by electrical or gas connections.  
Examples of “Equipment” shall include but not limited to portable items such as grills, 
carts, trailers, steamers, warmers, cash registers, audio/visual equipment, signage, 
menu boards, tables, chairs, umbrellas, condiment equipment, refrigerators, freezers, 
ovens, racks, furniture, computers, etc.   

16.  F & E: Refers to the Division of Fairs & Expositions, Department of Food and 
Agriculture, which is a division of the agency of the State of California overseeing the 
activities of District Agricultural Associations and County and Citrus Fruit Fairs.  F & E is 
located at: 

1010 Hurley Way, Ste. 200 
Sacramento, CA 95825 

17. “Fair” shall refer to the Orange County Fair, held each summer at the District facilities. 

18. “Foodservice” shall refer to all food and beverage sales and operations at the District, 
whether Alcoholic Beverages, Branded Products, Catering, Concessions, or Restaurant 
sales. 

19. "Gross Receipts" shall refer to the total amount of money, gratuities, service and rental 
charges received or charged by the Concessionaire, any agent, any employee or any 
sub contractor of the Concessionaire for all sales, cash or credit (whether collected or 
not), made as a result of the service rights granted under the Agreement, excluding only 
applicable sales taxes.   
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20. "Gross Sales" shall mean the total gross selling price of all products and services sold 
by the Concessionaire at or from the premises or facilities, or from any other source 
related directly or indirectly to this Agreement.  Gross Sales shall not include sales and 
use taxes collected from customers, nor shall it include certain gratuities or service 
charges received, collected, or provided by the Concessionaire for the benefit of its 
employees.  Cash shortages may not be deducted from Gross Sales. 

21. “Late Fee” is the charge assessed to any payments due the District from the 
Concessionaire after the specified date in the Agreement.  Late Fees shall be pro-rated 
daily based on an annual rate of eighteen percent (18%).   

22. “Leasehold Improvements” shall refer to all equipment, fixtures, furnishings, finishes and 
construction affixed to the building, by more than an electrical or gas connection. 
Examples of “Leasehold Improvements” shall not be limited to include kitchen hoods, 
counters, walls, floors, doors, light fixtures, cabinets, beverage system lines, 
audio/visual system lines, utility lines, facades, walk-in cold storage, etc. 

23.  “Merchandise” shall refer to souvenirs, novelties and all non consumable items sold at 
the Facilities 

24. "DVBE shall refer to disabled veteran business enterprises certified by the State of 
California. 

25. "Pre-opening Expense" shall refer to the Direct Operating Costs incurred by the 
Concessionaire between execution of the Agreement and the first Accounting Period 
with Gross Sales. 

26.  “RFP” refers to Request for Proposal Number FB-0805. 

27. "Renter" shall refer to any person or entity that may from time to time enter into any 
agreement for the use of the District facilities for a particular purpose. 

28. “Restaurant Sales” shall refer to all food and beverage sales, except Catering Sales, 
originating in the restaurants at the District, including but not limited to the Baja Blues 
Restaurant. 

29. “Smallwares” shall refer to the serviceware, utensils, crockery, glassware, dishware and 
cutlery used in the Foodservice operation. 

30.  “Term” refers to the period of time beginning on the Contract Commencement Date and 
ending on the date provided for in the Agreement or as terminated pursuant to the terms 
and conditions set forth in the Agreement. 

31. “Vending Machine Sales” shall refer to all food and beverage sales derived from coin 
operated automatic merchandisers, which the District reserves the right to provide. 

32.   "Year-Round Events" shall refer to all events held at the District Facilities, except for 
the Fair. 
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B. SCOPE OF AGREEMENT 
This Agreement is for exclusive Foodservice rights at all year-round or non-
Fair events in the Grandstand Arena, Exhibit Buildings, Memorial Gardens 
Building, Baja Blues Restaurant, Pacific Amphitheatre and other venues 
located on the District’s Facilities.   In addition, during the annual Orange 
County Fair, this Agreement is for exclusive Foodservice rights at the 
following venues, only:  the Baja Blues Restaurant, Memorial Gardens 
Building, Grandstand Arena, Pacific Amphitheatre, Building 10 (one location 
inside and one location outside known as the California Grill) and portable 
beer locations as determined by the District in its sole and exclusive 
discretion.  Specifically excluded from this Agreement are the weekly swap 
meet/Orange County Marketplace, weekly certified farmers' market, the 
Equestrian center, and, except as otherwise provided in this paragraph, all 
District-produced events, such as the annual Orange County Fair and the 
annual Youth Expo. 

C. TERM OF AGREEMENT   

1. This agreement commences on January 31, 2006, and expires on December 31, 
2008.  

2. The District, in its sole and exclusive discretion, may elect to extend the term of this 
Agreement for (1) three years upon the expiration of the initial term of this 
Agreement, and (2) for three years upon the expiration of the first three-year 
extension ("extended term").  These options may be exercised by giving the 
Concessionaire written notice of extension on or before the 180th day prior to 
expiration of the original term or any extended term.  Any and all extended terms of 
this Agreement are subject to all of the provisions of this Agreement; provided, 
however, that the District has the sole and exclusive discretion to require 
renegotiation of all or part of this Agreement if the District elects to exercise one or 
more of the options to extend.  The District's failure to provide written notice to 
renew, or the parties' failure to mutually agree upon the terms and conditions of a 
renegotiated contract will result in automatic termination of this agreement on 
December 31, 2008, or at the expiration of any extended term.  

D. FACILITIES DESCRIPTION 

1. The District's property consists of 150 acres located in Costa Mesa, Orange County, 
California and includes the following buildings, improvements, and other facilities 
(collectively "Facilities"): 

• 8,500 seat Pacific Amphitheatre with four permanent concessions stands 

• Centennial Farm/Silo Building and Millennium Barn 

• Memorial Gardens Building and outdoor area with small catering kitchen and 
preparation area. 
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• Building Number 8, a fast-fabric structure (approximately 12,285 square feet) 

• Building Number 10, including one concession stand with indoor and outdoor 
service (approximately 36,000 square feet) 

• Breezeway Building / Parade of Products (approximately 16,000 square feet)   

• Building Number 12, including two concession stands with outdoor service.  
(approximately 22,000 square feet)  During the District's annual fair, only, Building 
Number 12 is excluded from this Agreement.   

• Building Number 14 (approximately 18,000 square feet) 

• Building Number 16, (approximately 15,000 square feet) 

• Building Number 17 (approximately 12,000 square feet) 

• Baja Blues Restaurant (approximately 12,000 square feet) 

• 6,000 seat Grandstand Arena with three permanent concession stands  

• Equestrian Center 

• Livestock Show area 

• On-site parking lot (approximate 8,000 car capacity)  

2. The location of all Foodservice areas to be used by Concessionaire in the 
performance of its obligations under this Agreement, whether temporary, portable or 
permanent shall be designated by the District in its sole discretion.  The 
Concessionaire shall acquire no right to any location once assigned and the District 
reserves the exclusive right to require the Concessionaire to move its operations and 
equipment to facilitate the needs of events scheduled on the District's fairgrounds 
and premises, so long as this requirement is not unreasonable. 

3. The District has adopted a 10-year master plan for the fairgrounds property and its 
Facilities, which will be implemented, in whole or in part, during the term of this 
Agreement and any extended term[s].  Implementation of the Master Plan may 
require Concessionaire to relocate all or part of its business, equipment, fixtures, 
improvements, smallwares, and/or operations to a comparable space on the 
fairgrounds.  The selection of any site on the District's premises for relocation, if 
required, is in the sole and exclusive discretion of the District.  All costs arising out 
of, or in any way related to any relocation required under this subparagraph will be at 
the sole expense of the Concessionaire 

4. During the term of this Agreement, new and/or expanded structures, buildings, 
and/or venues may be constructed on the District's property.  These new and/or 
expanded structures, buildings, and/or venues will become subject to the jurisdiction 
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of this Agreement only upon the election of the District, which will be exercised in the 
District's sole and exclusive discretion. 

E.  PERSONNEL 

1. Concessionaire will employ all necessary personnel to fulfill its obligations under this 
Agreement.  

2. All Foodservice employees are employees of the Concessionaire and not the 
District.  No agent, servant, or employee of the Concessionaire will under any 
circumstances be deemed an agent, servant, or employee of the District. 

3. The District may require Concessionaire's employees to have in their possession 
badges, identification cards, or credentials while Concessionaire's employees are on 
the District's premises.  Concessionaire will keep accurate records of the names, 
addresses and other legal identification of its employees who are issued badges, 
identification cards, or credentials. All of Concessionaire's employees must pass 
background checks under "Megan's Law", and any other reasonable background 
checks that may be required by the District as a result of policies adopted by the 
District's Board of Directors.  Concessionaire will be solely responsible for all costs 
and expenses incurred under this subparagraph E(3). 

4. Concessionaire’s full time management staff will consist of an on-site General 
Manager, Assistant General Manager, Executive Chef, Controller/Office Manager, 
and a Commissary/Maintenance Manager.  (Collectively, on-site Management”.)   
Concessionaire will maintain a full-time office at the District's Facilities. 

5. Concessionaire’s on-site Management is subject to approval of the District during 
the entire Term of this Agreement and any extensions of the Term of this Agreement 
under Paragraph C(2).  Concessionaire’s on-site Management will have no 
responsibilities at other venues without the District's prior written consent.  The 
District has the right, in accordance with applicable law, to require replacement of 
on-site Management or any member of on-site Management.  If the District requests 
a replacement for the on-site Management or any of the staff, Concessionaire will 
have five (5) days to provide a temporary replacement, subject to District approval, 
and fifteen (15) days to provide the District with at least three (3) resumes of 
candidates proposed by Concessionaire for a permanent replacement. 

6. Concessionaire’s proposed Regional and Area Management throughout the term of 
the Agreement, and any extensions of the term under Paragraph C(2), is subject to 
District approval.  The District has the right, in accordance with applicable law, to 
require replacement of Regional and/or Area Management.  If the District requests a 
replacement for Regional or Area Management, Concessionaire will have five (5) 
days to provide a temporary replacement, subject to District approval, and fifteen 
(15) days to provide the District with at least three (3) resumes of candidates 
proposed by Concessionaire for a permanent replacement. 
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7. Concessionaire will conduct regular training sessions on a year round basis for all 
employees and personnel.  All training sessions are subject to District approval.  
Concessionaire's training will include classes on customer service, diversity and 
harassment training, cash handling and inventory control, and alcohol awareness.  
Concessionaire will also provide all required skills training to each employee 
necessary for the position to be filled by each employee including food preparation, 
quality control, restaurant and VIP service training, sanitation, banquet service, 
buffet set-up, food merchandising and wine service. 

8. Concessionaire’s training will incorporate District’s customer service, quality control 
programs, systems and management policies. 

9. Concessionaire’s employees shall be at all times neatly and cleanly uniformed in 
District-approved uniforms and must meet reasonable prescribed grooming 
guidelines and appearance standards. 

10. Concessionaire's use of personnel provided by non-profit or club organizations for 
staffing under the terms of this Agreement is subject to the District's prior written 
approval.  In the event non-profit or club group personnel are utilized as staff, 
Concessionaire will have at least one experienced regular employee on 
Concessionaire's payroll in a supervisory position for quality control purposes, 
including customer service and product. 

11. The District will provide free parking for Concessionaire’s employees in a location to 
be designated by the District in its sole discretion. 

12. If at any time the District determines that any employee, agent or officer of 
Concessionaire is in violation of District policies regarding harassment, 
discrimination or offensive behavior, fails to meet the District's safety and customer 
service standards, or is not legally authorized to work in the United States, the 
District will notify Concessionaire in writing. Concessionaire will promptly correct the 
behavior, performance, or condition giving rise to the notification under this 
Paragraph (E)12 to the satisfaction of the District. If Concessionaire fails to correct 
the behavior, performance, or condition giving rise to the notification under this 
Paragraph (E)12, District may demand that Concessionaire cease using said 
employee at the District's facilities and Concessionaire will promptly comply with 
such request.  

F. EQUAL OPPORTUNITY 

1. On or before the commencement of the term of this Agreement, Concessionaire will 
submit to the District a written policy statement, executed by Concessionaire's chief 
executive officer, informing all of Concessionaire's employees, job applicants, 
service recipients, and applicants for services of the Concessionaire’s commitment 
to ensuring equal employment opportunity, including Concessionaire’s Corporate 
Equal Opportunity / Affirmative Action and Non-discrimination Policy Statements. 
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2. During the performance of this Agreement, Contractor and its subcontractors shall 
not unlawfully discriminate, harass, or allow harassment against any employee or 
applicant for employment because of sex, race, color, ancestry, religious creed, 
national origin, physical disability (including HIV and AIDS), mental disability, 
medical condition (cancer), age (over 40), marital status, and denial of family care 
leave. Contractor and subcontractors shall insure that the evaluation and treatment 
of their employees and applicants for employment are free from such discrimination 
and harassment. Contractor and subcontractors shall comply with the provisions of 
the Fair Employment and Housing Act (Government Code Section 12990 (a-f) et 
seq.) and the applicable regulations promulgated thereunder (California Code of 
Regulations, Title 2, Section 7285 et seq.). The applicable regulations of the Fair 
Employment and Housing Commission implementing Government Code Section 
12990 (a-f), set forth in Chapter 5 of Division 4 of Title 2 of the California Code of 
Regulations, are incorporated into this Agreement by reference and made a part 
hereof as if set forth in full. Contractor and its subcontractors shall give written notice 
of their obligations under this clause to labor organizations with which they have a 
collective bargaining or other Agreement. 

G. QUALITY OF SERVICES AND PRODUCTS 

1. Concessionaire will conduct all of its operations in a first-class, professional, 
businesslike and efficient manner consistent with a premier, professional, Fair and/or 
amphitheater. 

2. All suppliers, portions and brands used by Concessionaire in fulfillment of its 
obligations under this Agreement are subject to the District's prior Concessionaire is 
prohibited from entering into any "exclusive" agreement with any supplier without the 
prior written approval of the District, which shall not be unreasonably withheld. 

3. On October 15 of each year, Concessionaire will submit to the District for the 
District's review and approval proposed concessions and catering menus for the 
twelve-month period beginning the next January 1.  Each menu submitted under this 
subparagraph G(3) must identify and highlight all proposed changes in the pricing, 
portion size, and/or brand of each item.  Concurrently with the submission of the 
proposed menus, Concessionaire will give the District a survey of prices, portion 
sizes and brands offered at other comparable venues in Southern California. 

4.  Following District approval of its menus, Concessionaire must provide to the District 
printed Catering and Restaurant menus utilizing the District’s logos, in sufficient 
quantities for use by District’s and the Concessionaire’s marketing staffs.  The 
Concessionaire is not granted any right, title, or interest in and to any of the District’s 
logos, and is granted a limited non-exclusive revocable license to use the logo solely 
in the manner provided for in Paragraphs G(4) and G(5) and for no other purpose.  
The District may revoke the license to use the logo from time to time and at any time 
in its sole and exclusive discretion.  However, if Concessionaire has menus in its 
possession utilizing the District's logos, the Concessionaire may continue to use 
those existing menus in the performance of its obligations under this Agreement until 
those existing menus are consumed or until the termination of this Agreement, which 
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is earlier.  Upon termination of this agreement, Concessionaire will immediately 
cease any further use of the logo and return all items and materials bearing or using 
the logo to the District’s representatives at Concessionaire’s sole cost and expense.  

5. Concessionaire will use the District's logo on District-approved logo cups, napkins 
and other printed material required by the District, subject to 60 days' written notice 
requiring the use of the logo by the District.  The District will approve the artwork of 
the District’s logo and how it is used on the printed material.  The quantity of logo 
cups, napkins and other printed material will be approved by the District prior to the 
Concessionaire placing any orders for logo supplies.  The Concessionaire is not 
granted any right, title, or interest in and to any of the District’s logos, and is granted 
a limited non-exclusive revocable license to use the logo solely in the manner 
provided for in Paragraphs G(4) and G(5) and for no other purpose.  The District 
may revoke the license to use the logo from time to time and at any time in its sole 
and exclusive discretion. However, if Concessionaire has logos, cups, napkins or 
other printed material in its possession utilizing the District's logos, the 
Concessionaire may continue to use those existing items in the performance of its 
obligations under this Agreement until those existing logos, cups, napkins, or other 
printed material are consumed or until the termination of this Agreement, which is 
earlier.  Upon termination of this agreement, Concessionaire will immediately cease 
any further use of the District's logo and sell all items and materials bearing or using 
the District's logo to the District’s representatives at Concessionaire’s actual cost. 

6. Concessionaire will set rooms with sufficient tables and chairs for all catered events 
and functions.  Concessionaire will provide and set linen, skirting and place settings 
on a timely basis, and remove those items immediately following each catered event 
or function. 

7. Concessionaire will set up equipment and smallwares for all food service events.  
Concessionaire will be responsible for setting up and tearing down all portable 
equipment and décor including any work tables, if any, supplied by the District. 

8. Concessionaire will submit a written operations plan in a format mutually agreed to 
between Concessionaire and the District for each event requiring foodservice during 
this agreement.  Each written operations plan must be submitted to the District for its 
review at least 30 days prior to the start of the event.  The District will notify 
Concessionaire no less than 60 days prior to the start of any event subject to this 
Paragraph G(8); provided, however, that if less than 60 days' notice is given by the 
District to Concessionaire of an event subject to this Paragraph G(8), 
Concessionaire will submit its written operations plan within a reasonable time.  

9. Large and/or complex events, to be determined by the District in its sole and 
exclusive discretion, will require the submission of the written plan described in 
Paragraph G(8) to the District 120 days prior to the start of the event.  The District 
will notify Concessionaire no less than 180 days prior to the start of any event when 
an event is subject to this Paragraph G(9). 
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10. The District will decide any and all questions which may arise as to the acceptability 
of services rendered, number of service areas required, levels of staffing by area, 
prices, portions, products, manner of performance, questions which arise as to the 
interpretation of the terms and conditions of this Agreement, and all questions as to 
the acceptable fulfillment of the Agreement. 

11. All foods, beverages, confectionery, refreshments, sold or kept for sale, must be of 
first quality, wholesome, and pure and conforming in all respects to all applicable 
federal, state, and municipal food and other laws, ordinances, and regulations.  No 
imitation, adulterated, or misbranded article may be sold or kept for sale.  All food 
and beverage products will be stored, handled, served, and discarded in a sanitary 
manner.  All items intended for consumption shall be discarded immediately upon 
any expiration date and may not be served and/or sold under any condition. 

12. All products kept for sale are subject to inspection and approval by the District.  All 
products deemed by the District, in its sole discretion, to be unfit for sale and/or 
consumption will be immediately removed from the District’s Facilities and may not 
be returned for sale. 

13. Concessionaire will employ the use of branded products when requested by the 
District, so long as these products meet with Concessionaire's pricing and quality 
standards. 

14. All catering sales, including catered alcoholic beverages, must use permanent, non-
disposable smallwares, dishes, silverware, glassware and placesettings in the 
absence of a request for use of disposable items by the customer. 

15. The Concessionaire will continuously staff and maintain the section of the receiving 
area where food and beverages are delivered.  Concessionaire will be responsible 
for the return of all pallets, storage containers, grease barrels, beer kegs, linens and 
other equipment provided by suppliers and used, directly or indirectly, in the conduct 
of operating the food service.   

16. All disposable products, including, but not limited to, drinking glasses and cups, 
containers, plates, utensils, napkins, bags, and wrapping must be recyclable to the 
extent possible. 

17.  Concessionaire will maintain sufficient levels of District-approved equipment, 
leasehold improvements, employee uniforms and smallwares, including place setting 
service for at least 250 persons. 

H. ALCOHOLIC BEVERAGES 

1. Alcoholic Beverages are to be offered for sale by the Concessionaire only when 
permitted by applicable state and local laws, and subject to regulations established 
by California Alcoholic Beverage Control Board and the District.  The final decision, 
as to whether or not alcoholic beverages may be sold at an event, or in any 
designated area of the District’s Facilities, is in the sole discretion of the District.  
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The decision to serve or refuse service of alcoholic beverages to any individual shall 
be the sole responsibility of the Concessionaire. 

2. All licenses and permits required for the sale of alcoholic beverages at the District’s 
Facilities will be obtained by and held in the name of the Concessionaire.  
Concessionaire will maintain these permits in full force and effect and neither party 
shall take any action that might impair the permits.  The Concessionaire shall 
prepare, file, and process all applications for renewals of the permits.   

3. At the termination of the Agreement, Concessionaire will surrender all alcoholic 
beverage licenses for the District’s Facilities and transfer all alcoholic beverage 
licenses to the succeeding Concessionaire, if allowed by law.  

4. Concessionaire is required to maintain a beer and wine license during the term of 
this Agreement, and all extended terms of this Agreement.  Concessionaire is 
currently applying for a full beer, wine, and spirits license.  If a full beer, wine, and 
spirits license is issued to Concessionaire, Concessionaire will be required to 
maintain a full beer, wine, and spirits license during the term of this Agreement, and 
all extended terms of this Agreement. 

5. Concessionaire is solely responsible for implementation of the District approved 
Alcohol management guidelines and policies.  This shall include all costs and fees 
including but not limited to security, I.D. check personnel and equipment and 
wristbands. 

I.  COMMISSIONS AND CONCESSIONS INVESTMENT 
Concessionaire will pay the District the Commissions on Gross Sales described below.   

Commission Category Percentage of Gross Sales 

 Food and Non-Alcoholic Beverages 34%

 Catering 10%

Beer, Wine and Spirits  40%

District Approved Subcontractor 
Commissions 

50% of amount received by 
Concessionaire

 

1. The District will provide Concessionaire with a written form ("Weekly Sales 
Summary") to be used for reporting sales on a weekly basis.  No later than noon 
every Friday, Concessionaire will provide a completed Weekly Sales Summary to 
the District, covering a seven-day period ending at midnight on the immediately 
preceding Wednesday.   The Weekly Sales Summary will include all sales by 
Concessionaire and its subcontractors.  The Weekly Sales Summary will include 
required information pertaining to customer pricing, guarantees, sales by location, 
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total of each item sold, total inventory sales, total register sales, and cash overages 
and shortages. Concessionaire will attach the corresponding copy of the validated 
bank deposit ticket, cash register summaries and credit card settlement reports to 
each Weekly Sales Summary. 

2. During the District's annual Fair, in addition to submission of the Weekly Sales 
Summary, Concessionaire will submit the previous day’s sales reports, cash register 
receipts, credit card receipts and cash overages and shortages for sales made by 
(1) the Concessionaire and (2) all approved subcontractors used by the 
Concessionaire.   Submission of each day's sales reports, cash register receipts, 
credit card receipts, and cash overages and shortages for Concessionaire and its 
approved subcontractors as required by this Paragraph I(2) must be made no later 
than 2:00 P.M. of the following day. 

3. The District will provide Concessionaire with a written form ("Monthly Sales 
Summary") to be used for reporting sales on a monthly basis.  On or before the tenth 
day of every month. Concessionaire will provide a completed Monthly Sales 
Summary to the District, covering the immediately preceding month.  The Monthly 
Sales Summary will include all required information, including sales at each location, 
total items sold, total inventory sales, total register sales, and cash and overages for 
the month.  The Monthly Sales Summary will require Concessionaire to provide 
information for comparison to the same month for the previous year. 

4. District sponsored events catered by Concessionaire are billed to the District at 
Concessionaire's actual product cost, direct labor cost, and any other direct cost 
associated with these events, plus a 10% administrative fee.   

5. Concessionaire will pay all District invoices in full for the preceding month by the 
tenth day of each month.  Late fees will be assessed on any and all payments due to 
the District unless made on the date specified in this agreement, or on any invoice 
issued to the Concessionaire from District, whichever is later.  Late fees will be 
assessed daily based on an eighteen percent (18%) annual percentage rate. 

6. All of Concessionaire's payments to the District will be based upon the amount of 
gross sales, and Concessionaire will be solely and exclusively responsible for any 
overages or shortages on the sales receipts.   

7. Concessionaire is solely and exclusively responsible for providing all working capital 
and inventory necessary to operate the Food Service operation and fulfill all of 
Concessionaire's contractual obligations to the District. 

8. When the Concessionaire caters any event occurring on the District's property 
and/or facilities, the District will be solely responsible for invoicing and billing the 
event operator. ("Renter.")  The District will pay all amounts due and owing to the 
Concessionaire by the tenth day of the month for the preceding month. 

9. Concessionaire is obligated to make capital improvements to the food service 
facilities in the amount of two hundred and fifty thousand dollars ($250,000.00) 
during the 2006 calendar year.  The District's prior written approval is required for all 
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capital improvements made under this Paragraph I(9), including, but not limited to, 
the purchase of smallwares or equipment, or the installation of capital 
improvements. 

10. Concessionaire is obligated to make capital improvements in the food service 
facilities in the amount of one and one-half percent (1.5%) of Concessionaire's 
annual total gross sales of the foodservice operation per year into the foodservice 
facilities each year for calendar years 2007 and 2008 and each calendar year in any 
extended term.  The District's prior written approval is required for all capital 
improvements made under this Paragraph I(10) including, but not limited to, the 
purchase of smallwares or equipment, or the installation of capital improvements.   

11. Subject to the provisions of Paragraph P(6), at the termination of this Agreement for 
any reason, all leasehold improvements, equipment and smallwares on the 
Premises will, without compensation to the Concessionaire, become the District’s 
property free and clear of all claims to or against them by Concessionaire or any 
third person.  Concessionaire shall defend and indemnify the District against all 
liability and loss arising from any claims against the leasehold improvements, 
equipment, and/or smallwares 

12. Subject to the provisions of Paragraph P(6), at the expiration or sooner termination 
of the term, the District may, at the District’s sole discretion, demand the removal 
from the Premises of all or part of the fixtures and improvements at Concessionaire’s 
sole cost and expense; provided, however that the District may not require 
Concessionaire to remove any fixtures or improvements that are permanently affixed 
to any real property, structure, or work of improvement.  Removal of fixtures and 
improvements requires that Concessionaire restore the Premises to their original 
condition, ordinary wear and tear excepted. 

13. District is responsible for the selection and cost of entertainment and necessary 
lodging of the entertainment performing in the Baja Blues Restaurant during the 
annual Fair.  

14. Any physical modifications to any part of the District’s premises, facilities, or property 
and its structures for any reason must have prior written approval by the District. 

J. OPERATING REQUIREMENTS 

1. The Concessionaire will perform its contractual obligations under this Agreement in 
compliance with the most current District Board of Director-approved Year-Round 
Policies and Procedures and the OC Fair Concessionaire Policies & Procedures.  
Upon approval by the District's Board of Directors, revised versions of the Year-
Round Policies and Procedures and the OC Fair Concessionaire Policies & 
Procedures, if any, will be immediately provided to Concessionaire. 

2. The District is exclusively responsible for resolution of any and all questions that may 
arise regarding the acceptability of services rendered by Concessionaire, 
Concessionaire's staffing levels, performance by Concessionaire and its employees, 
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agents, contractors and subcontractors, and fulfillment of Concessionaire's 
contractual obligations under this Agreement.  The District’s decision shall be final, 
conclusive, and binding on all parties. 

3. No off-site or subcontracted sales are permitted on the District’s Facilities without the 
prior written approval of District.   

4. On an annual basis, by October 15 of each year, the Concessionaire shall provide 
the District with a written Catering, Concessions and Restaurant sales program 
applicable to the following calendar year, with specific financial, marketing and 
operational goals and specific methods for attaining each goal.  The sales program 
must include, but will not be limited to, menus, training, staffing, equipment 
maintenance, and capital improvements. 

5. The Concessionaire will not interfere with District-authorized free distribution of food 
or drinks or any other items of any nature whatsoever.   Concessionaire will not incur 
any expense as a result of this activity. 

6. The Concessionaire will be required to provide or modify operations at the District-
approved request of any event operator or Renter.  The District agrees that none of 
Concessionaire's equipment will be used for events that are not catered by 
Concessionaire. 

7. In the event that the District hosts a major exhibition or other similar national or 
international event, including, but not limited to, big top events (e.g., Cirque Du 
Soleil), large festivals (e.g., Barrett Jackson Car Auction) Concessionaire will modify 
its operations under this Agreement to the extent those modifications are required 
for the District to effectively obtain or operate any such event.  In the event the 
District and the Concessionaire cannot mutually agree on terms to satisfy the event, 
the District has the exclusive and sole discretion to exclude the event from this 
Agreement and will have no obligations to Concessionaire for that specific event. 

8. In the event that the District hosts or promotes cultural events including, but not 
limited to, events promoting ethnic food specialty items, symphonies which include a 
picnic environment, or food festivals entailing a wide selection of outside food 
vendors, the Concessionaire will modify its operations under this Agreement to the 
extent those modifications are required for the District to effectively obtain or operate 
any such event.  In the event the District and the Concessionaire cannot mutually 
agree on terms to satisfy the event, the District has the exclusive and sole discretion 
to exclude the event from this Agreement and will have no obligations to 
Concessionaire for that specific event.  

9. Concessionaire will use approved computerized cash or point-of-sale registers at all 
sales locations at the California Grill and Baja Blues Restaurant locations.  
Concessionaire will use an approved computerized system, to be installed in 
calendar year 2006, in these foodservice areas to quickly and efficiently 
communicate foodservice orders to the kitchen staff 
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10. Nothing herein contained shall be held to limit or qualify the right of the District to a 
free and unobstructed use, occupation and control of the District’s Facilities and 
ingress and egress for itself, its Renters and the public. 

11. Representatives of the District shall have the right to enter upon and have access to 
all spaces occupied by the Concessionaire during the time events are in operation 
and all times when Concessionaire employees are present, so long as the District 
does not interfere with Concessionaire's ability to perform its obligations under this 
Agreement.  

12. Concessionaire will comply with District’s approved customer evaluation procedures, 
including, but not limited to, comment cards, secret shoppers and focus groups. 

13. Concessionaire and its employees and subcontractors are barred from soliciting tips 
or placing "tip jars" on the District's premises and/or facilities.   

14. An annual performance evaluation will be performed by the District. 

K. COMPLIANCE WITH LAWS 

1. The Concessionaire will obtain and maintain during the entire period of the contract 
all federal, state and local permits and licenses required to fulfill Concessionaire's 
obligations under this Agreement, including, but not limited to, Alcoholic Beverage 
Licenses and health permits.  

2. Concessionaire will comply, and will require its contractors and subcontractors to 
comply, with all federal, state and local statutes, laws, ordinances and regulations 
governing Concessionaire's business, including, but not limited to recycling laws and 
requirements, environmental laws, ordinances, and regulations, South Coast Air 
Quality Management District regulations, Regional Water Quality Control Board -
*/regulations.  Concessionaire shall at all times conduct its business in compliance 
with the Clean Air Act, the Clean Water Act, the Porter-Cologne Water Quality Act, 
the California Environmental Quality Act, the National, Environmental Protection Act, 
and all comparable, related, and successor statutes, laws, ordinances, and 
regulations, applicable to Concessionaire.    

3. Concessionaire will comply, and will require its contractors and subcontractors to 
comply, with all applicable federal, state, and local laws, ordinances, rules, and 
regulations including, but not limited to, the Americans with Disabilities Act (“ADA”) 
and all related regulations.   

4. Concessionaire will collect and promptly disburse all sales and other taxes required 
by federal, state and local authorities.  Concessionaire will promptly pay any 
applicable taxes relating to Foodservice sales, operations, Equipment, or inventory, 
which are the sole and exclusive responsibility of Concessionaire.    

5. Concessionaire will abide by all reasonable rules, regulations and directives 
prescribed by the District.  
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6. Concessionaire shall be responsible for obtaining, maintaining and paying for all 
operating permits, including but not limited to alcoholic beverage licenses and 
permanent and temporary health permits.  

7. Concessionaire shall be responsible for any taxes, including but not limited to sales 
tax and Possessory Interest Tax, assessed on its operation by any governmental 
body.  

8. Concessionaire shall maintain and pay all tax accounts, licenses and operating 
permits necessary for the Foodservice.  

9. Concessionaire will provide District with a copy of all health department inspection 
reports within 24 hours of Concessionaire's receipt of any health department 
inspection report.   

L. RECORD KEEPING AND ACCOUNTABILITY 

1. Concessionaire will maintain all accounting records for the District in a format 
approved by the District at Concessionaire's on-site office located on District 
premises.  The accounting records shall be available for audit by the District at any 
time during the initial term, and all extended term[s] of this Agreement at the on-site 
Concessionaire office.  The records required by this Paragraph L(1) must be 
maintained at Concessionaire's main office for at least three years following the 
expiration of the initial term or any extended term[s] of this Agreement, or any earlier 
termination of this Agreement.   

2. For on-site functions, Concessionaire will use hardware and software compatible 
and integrated with District's computer systems. 

3. Concessionaire will submit to the District a sales and commission budget for 
Concessionaire's operation three months prior to the beginning of each Agreement 
Year, for every year during the initial term or any extended term[s] of the Agreement.  
The budget is subject to the District's approval, which may not be unreasonably 
withheld, and must be submitted in a District-approved format.   

4. Concessionaire will maintain a separate, segregated commercial bank account at a 
bank approved by the District for deposit of all gross receipts directly or indirectly 
derived by Concessionaire from this Agreement.  No funds from any business 
activities of Concessionaire, or from any other source, not connected with the District 
and this Agreement may be co-mingled in this account.   

5. Concessionaire and subcontractors retained by Concessionaire will use cash 
registers approved and registered by the District for all food and beverage point of 
sale (permanent and portable) in all inside and outside locations. Any replaced or 
new cash registers used during the term of the agreement must be pre-approved 
and registered by the District prior to use.  The District will have access to all sales, 
management, and other reports from the cash registers.     
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6. All point of sale registers at the California Grill and Baja Blues Restaurant locations 
are required to accept customer credit cards, including, but not limited to, Visa, 
Master Card & American Express 

7. All costs and expenses directly or indirectly arising out of the acceptance of 
customer credit cards by the Concessionaire will be paid for by Concessionaire or 
Concessionaire's subcontractor, as a direct operating cost. 

8. Concessionaire will be responsible for handling in a timely manner all patron inquires 
regarding credit card sale charge backs or discrepancies. 

9. Automatic Teller Machines (ATM) may be placed by the District throughout the 
District's premises at the discretion of the District.  The District has the sole and 
exclusive right to any incomes, fees, and/or rentals from ATM machines on the 
District's premises.  Concessionaire may not install, operate, or maintain ATM 
machines on the District's premises. 

10. The District will conduct an annual audit of the books and records required to be 
made and preserved, including all sales, commissions, and other obligations 
specified in this Agreement. The auditors will be selected by the District and the cost 
of the annual audit will be shared (50/50) between the District and the 
Concessionaire. Any audit showing a deficiency in payments by the Concessionaire 
for the twelve-month period subject to audit, in excess of one percent (1%) of the 
amount thereof, the amount owed and the Late Fees from the date the error took 
place and the cost of the audit, shall be paid by Concessionaire to the District within 
5 calendar days of Concessionaire’s receipt of the bill for the audit from the District. 

11. Concessionaire and the District will inventory all equipment, leasehold 
improvements, uniforms and smallwares on an annual basis to determine what 
replacements, improvements and repairs are required, and to adjust the inventory 
accordingly. 

12. Concessionaire will submit to the District an updated inventory of equipment, 
leasehold improvements, uniforms and smallwares within 30 days of any known 
material change to the inventory. 

M. SANITATION AND EQUIPMENT MAINTENANCE 

1. Concessionaire will maintain all assigned areas of the District’s Facilities, including 
the space within a 25 foot radius of each area, including, but not limited to, 
restaurants, catering areas, kitchens, cafeterias, concession stands, bars, buffets, 
pantries, condiment stands, storage and prep areas in a clean, sanitary, and orderly 
fashion and in compliance with all applicable laws, ordinances, rules, and 
regulations.  Concessionaire's obligations under this Paragraph include, but are not 
limited to, constant clearing of tables, emptying of trash, cleaning and refilling self-
service beverage and condiment stations, and sweeping and/or vacuuming floors in 
the dining areas.  All costs and expenses for Concessionaire's obligations under this 
Paragraph M(1) will be borne exclusively by Concessionaire 
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2. The Concessionaire will be responsible for removal of all trash and garbage from all 
Foodservice areas to the foodservice dumpster and/or recycling bin, in a centralized 
location to be designated by the District, either during an event or immediately 
following an event. The removal of the foodservice dumpster and/or recycling bin 
from the District’s Facilities will be by a District-approved vendor at Concessionaire's 
sole and exclusive cost and expense. 

3. Independent sanitation and food and beverage safety audits will be conducted by an 
independent company approved by the District.  The audit will be conducted once 
every four months on a pre-determined schedule.  In addition, non-scheduled audits 
will be conducted up to eight times per year on a non-scheduled basis, on dates and 
times determined at the sole discretion of the District.  All costs of these audits shall 
be borne by the Concessionaire.   

4. Concessionaire is responsible for providing pest control in each assigned area by 
retention of a pest control service licensed by the State of California and approved 
by the District. 

5. Concessionaire will maintain, as a direct operating cost all equipment, leasehold 
improvements, uniforms and smallwares used in performance of its duties, including 
rolling stock, in a good state of repair, including all maintenance and repairs.  On or 
before November 1 of every year during the initial and all extended terms of this 
Agreement the Concessionaire will submit a maintenance plan for District approval. 

6. Concessionaire will provide weekly cleaning of all floors, walls, doors, counters, 
tables, chairs, wood deck and windows in the Baja Blues Restaurant, including 
polishing floors.  The Concessionaire shall submit a detailed cleaning plan with a 
timetable to the District for approval.  

7. Replacement of equipment or supplies required by ordinary wear and tear, to be  
mutually determined by the District and Concessionaire, will be paid by the party that 
purchased the equipment or supplies, and subject to Paragraphs I(9) and I(10) of 
this Agreement.  Replacement required as a result of theft, vandalism, or unusual 
wear, or by neglect or negligence of Concessionaire, will be paid for by 
Concessionaire. 

8. The District may, in its sole and exclusive discretion, require the use of District's in-
house maintenance staff for repairs and maintenance. 

9. Concessionaire will keep all equipment and supplies properly stored and organized 
in the storage areas designated by the District.  Concessionaire will not use any area 
that has not been designated as a storage area by the District for temporary or 
permanent storage.   

10. Food service locations that are not in use will be maintained by Concessionaire in a 
clean condition and will be kept from use by customers.   

11. No equipment or product shall be removed from the District’s facility for any purpose 
without the prior written approval of the District. 
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12. All refuse and waste material created by the Concessionaire’s operations in all areas 
of the Premises and fairgrounds, including surrounding fence lines and streets, shall 
be promptly collected and disposed of after each event day.  Concessionaire shall 
be responsible for employing the necessary personnel, including supervisors, 
before, during and after hours of each operating day to comply with these provisions; 
providing sufficient waste receptacles and equipment at each location and making 
certain they are kept clean and properly serviced during and after each operating 
day, to the satisfaction of the District.   

13. Wet refuse must be stored in water-tight containers pending removal from the 
Premises.  Grease and waste foods shall be kept in closed metal containers until 
removed from the Premises.  All equipment utilized by the Concessionaire for refuse 
and waste removal may be staged only in storage area(s) designated by District.   

N. UTILITIES 

1. The District shall pay for the usage of HVAC, electricity, gas, and water service for the 
Concessionaire’s operation. 

2. Concessionaire will utilize prudent energy management.   

3. Telephone service will be provided to Concessionaire by a District-approved vendor at 
Concessionaire's sole and exclusive cost and expense.   

4. All costs and expenses for the repair or replacement of any utility service or lines 
directly or indirectly arising out of  Concessionaire's active or passive negligence or 
willful misconduct will be borne by Concessionaire.  Concessionaire’s sewer lines shall 
be maintained by the Concessionaire to the satisfaction of the District.  Concessionaire 
is prohibited from discharging any grease into any of the sewers. 

5. The District shall not be liable or responsible for any failure to furnish services, such as 
electricity, gas, water, or drainage service, which failure is caused or brought about in 
any manner by strike, act of God or other work stoppage, federal, state, or local 
government action, the breakdown or failure of apparatus, equipment, or machinery 
employed in its supply of said services, any temporary stoppage for the repair, 
improvement, or enlargement thereof, or any act or condition beyond its reasonable 
control.  Further, the District shall not be liable or responsible for any consequential 
economic or property loss or damage caused or brought about by any such occurrence.  

6. District will not be responsible for loss of or damage to any of Concessionaire's 
equipment, supplies, product, smallwares, leasehold improvements, or goods stored on 
the District's premises.  District will not be responsible for loss of or damage to any of 
Concessionaire's equipment, supplies, product, smallwares, leasehold improvements, 
or goods resulting from a power failure, flood, fire, explosion and/or other causes. 
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O. BONDS, INSURANCE, AND INDEMNIFICATION 

1. Concessionaire will provide certified copies of all performance bonds, and all 
insurance policies, including additional insured endorsements, on or before January 
1, 2006.  All documents required by Section O must be approved by the District.  
Failure to timely provide any document required by Section O will be considered a 
breach of this Agreement.    

2. During the initial and all extended term[s] of this Agreement, Concessionaire shall 
maintain a performance bond in the amount of five hundred thousand dollars 
($500,000) payable to the District, in the event of default by the Concessionaire.  
The provisions of this paragraph O(2) will survive the expiration or the initial or any 
extended term, or the earlier termination, of this Agreement.   

3. During the initial and all extended term[s] of this Agreement, Concessionaire will 
maintain the following insurance coverage in full force and effect.  The policy limits 
specified in this Paragraph O(3) may be increased in the District's sole and exclusive 
discretion to meet the then current needs of the District, and at the sole cost and 
expense of the Concessionaire.   

a) Concessionaire will secure and maintain at its own expense during the initial 
and any extended term[s] of this Agreement a minimum of five million dollars 
($5,000,000) combined single-limit commercial general liability insurance 
(including contractual, products and liquor liability) with minimum limits of 
$5,000,000 per occurrence, and $10,000,000 in the aggregate.  The policy 
required by this Paragraph O(3)(a) must cover Concessionaire, its 
employees, agents, subsidiaries and contractors, for claims for personal 
injury, (including bodily injury and death), property damage, and liquor liability 
which may arise from or in connection with the performance of 
Concessionaire’s services hereunder or from or out of any negligent act or 
omission of Concessionaire, its officers, directors, agents, subcontractors, or 
employees.  Limit requirements may be met by combining primary and 
excess/umbrella policies if necessary.  Coverage shall include blanket 
contractual insurance and such coverage shall make express reference to 
Concessionaire's indemnity / hold harmless provision O(9) below. The liability 
insurance shall include coverage for products, including liquor liability. 

b) Concessionaire will secure and maintain at its own expense during the initial 
and all extended term[s] of this Agreement Commercial Automobile Liability 
coverage, on a per accident basis, at least as broad as the current ISO policy 
form # CA 0001, Symbol #1 (any auto) with limits of not less than $1,000,000 
combined single limit per accident for contracts involving the use of 
Concessionaire's autos, trucks, or other licensed vehicles) on the District's 
premises or any portion of the fairgrounds.      

c) Blanket Employee Dishonesty with minimum limits of $100,000 per 
occurrence.  This coverage shall be extended to provide coverage to funds 
and/or property held by the Concessionaire on behalf of the District. 
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d) Workers’ Compensation Insurance required by applicable law. 

e) Employer’s Liability Insurance with minimum limits of $5,000,000 per 
occurrence. 

f) Personal Property Insurance providing All Risk Coverage on a replacement 
basis for the appropriate limit to cover all Concessionaire’s personal property 
to include furniture, fixtures, equipment, inventory and any other personal 
property of the Concessionaire. 

g) Umbrella or Excess Liability:  Additional $10,000,000. Coverage is to apply to 
excess of Comprehensive General, Employer’s, Alcoholic Beverage and 
Automobile Liability policies. 

4. All insurance required by this Section O shall be with companies and on forms 
acceptable to the District and shall provide that the coverage thereunder may not be 
reduced or canceled unless thirty (30) days unrestricted prior written notice thereof is 
furnished to the District.  All insurance shall be primary and not contributory.  All 
insurance shall be written by companies with a BEST Guide of rating of B+ VII or 
better.  Certificates of insurance and certified copies of insurance policies, including 
certified copies of all additional insured endorsements must be furnished to the 
District, naming the State of California, the 32nd District Agricultural Association, the 
Orange County Fair and Exposition Center, and their respective agents, directors, 
officers, servants and employees as additional insured and contain a waiver of 
subrogation.  The additional insured requirement does not apply to Workers’ 
Compensation or Blanket Employee Dishonesty.  The following statement regarding 
additional insured must be included on all insurance certificates:  “That the State of 
California, the 32nd District Agricultural Association, the Orange County Fair and 
Exposition Center, and their respective agents, directors, officers, servants, and 
employees are made additional insured but only insofar as the operations under this 
contract are concerned.”  Each certificate of insurance must include a statement by 
the insurance company that it will not cancel or reduce the limits or coverages of 
said policy or policies without giving 30 days prior written notice to the names 
certificate holder.    

5. In addition to the foregoing, Concessionaire shall provide a certified copy of an 
additional insured endorsement to the District, Forms ISO CG 2005, 2012, 2024, 
showing the State of California, the 32nd District Agricultural Association, The 
Orange County Fair and Exposition Center, Orange County, and their agents, 
directors, officers, servants, and employees are made additional insured’s on the 
Concessionaire’s general liability insurance policy and automobile liability policy.   

6. Not later than thirty (30) days prior to the date on which coverage is to be provided 
hereunder, the Concessionaire shall furnish to the District the certificate[s] and 
additional insured endorsement[s] described in Paragraph O(5) above, evidencing 
the required coverage. 

7. Mutual Waiver of Subrogation: Neither the District nor the Concessionaire shall be 
liable to the other party hereto or to any insurance company (by way of subrogation 
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or otherwise) insuring the other party hereto for any loss or damage to any building, 
structure, or other tangible property, or any resulting loss of income, or losses under 
workers’ compensation laws and benefits, even though such loss or damage might 
have been occasioned by the negligence of such party, its agents or employees; 
provided, however, that this limitation of liability shall only be applicable to the extent 
of insurance proceeds paid where such loss or damage is covered by insurance 
benefiting the party suffering such loss or damage. 

8. The mutual waiver of subrogation described in Paragraph O(7) above shall be in 
addition to, and not in limitation or derogation of, any other waiver or release 
contained in any other related agreement with respect to any claim of the District or 
the Concessionaire.  Inasmuch as the said limitation of liability will preclude the 
assignment of any aforesaid claim by way of subrogation (or otherwise) to an 
insurance company (or any other person), the District and the Concessionaire agree 
to give to each insurance company which has issued to it, policies of liability 
insurance, written notice of the terms of said mutual limitation of liability, and to have 
such insurance policies properly endorsed, if necessary, to prevent the invalidation 
of said insurance coverage by reason of said limitation of liability. 

9. Indemnification / Hold Harmless.  To the fullest extent permitted by law, 
Concessionaire shall defend, indemnify, and hold harmless the District and its 
agents, directors, and employees from and against all claims, damages, losses, and 
expenses, of every kind, nature and description (including, but not limited to, 
attorneys fees, expert fees, and costs of suit), directly, or indirectly, arising from, or 
in any way related to the performance or nonperformance of this Agreement, 
regardless of responsibility of negligence; by reason of death, injury, property 
damage, or any claim arising from the alleged violation of any state or federal 
accessibility law, statute or regulation, (including but not limited to, the Americans 
With Disabilities Act) however caused or alleged to have been caused, and even 
though claimed to be due to the negligence of the District.  Provided, however, that 
in no event shall Concessionaire be obligated to defend or indemnify the District with 
respect to the sole negligence or willful misconduct of the District, its employees, or 
agents (excluding the Concessionaire herein, or any of its employees or agents.)  In 
addition, the defense of the District, to the extent required by this paragraph, shall be 
by and through the Attorney General of the State of California, as required by law, at 
the sole cost and expense of the Concessionaire. 

P. DEFAULT 

1. In the event that the Concessionaire fails to fully and faithfully perform any of the 
material terms, covenants and conditions of this Agreement, including, but not limited 
to, quality of products sold or services provided to customers based on customer 
surveys or other mutual agreed rating services, or failure to work cooperatively with 
the District, the District's renters, or any subcontractors, the District will give the 
Concessionaire written notice of such default.  In the event the default is not remedied 
to the satisfaction and approval of the District within thirty (30) days of receipt of the 
default notice by the Concessionaire, the Concessionaire may be declared in default, 
and the District may be immediately terminated by the District.  In the event of 
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termination under this Paragraph, at the direction of the District, the Concessionaire 
will immediately vacate the District’s premises and facilities. 

2. In the event that the Concessionaire shall fail to correct any actual or potentially 
hazardous condition, the District shall give written notice of such default.  
Concessionaire will be required to repair the condition to the satisfaction of the District 
within twenty-four hours of Concessionaire's receipt of notice.  If Concessionaire is 
unable to repair the condition within twenty-four hours, Concessionaire shall give 
written notice to the District, and Concessionaire will be required to repair or remedy 
the condition to the satisfaction of the District within 3 business days; provided, 
however, that Concessionaire will be required, within twenty-four hours of its receipt of 
the District's first notice to take all steps necessary to insure that the identified 
condition will not pose any actual or potential hazard to persons or property.  In the 
event such default is not remedied to the satisfaction and approval of the District 
within 3 business days of receipt of such notice by the Concessionaire, the 
Concessionaire may be declared in default, and all of its rights under the Agreement 
shall terminate; provided, however, if the condition is of such a nature that it cannot 
reasonably be cured within such 3 day period despite Concessionaire’s diligent and 
good faith efforts to cure, then such longer period of time shall be afforded, up to a 
maximum of an additional 90 days, so long as the Concessionaire continues to 
diligently and in good faith pursue a cure, and the District would not suffer irreparable 
harm by the extension of the initial 3 day period. 

3. In the event a decree or order by a court having jurisdiction shall be issued (a) 
adjudging the Concessionaire bankrupt or insolvent; or (b) approving as properly filed 
a petition seeking reorganization of the Concessionaire under any section of the 
national Bankruptcy Act, as amended, or (c) ordering or approving the winding up or 
liquidation of the Concessionaire’s affairs; or (d) appointing a receiver or a liquidator or 
a trustee in bankruptcy or insolvency proceedings against it, or shall file a petition or 
seek reorganization under any state insolvency law, or shall admit in writing its inability 
to pay its debts generally as they become due, or take any action in furtherance of any 
of the aforesaid purposes, or shall abandon this Lease Agreement, then the District 
may terminate this Agreement and assume all foodservice operations.  For the 
purpose of this Paragraph P(3), in the event a petition in involuntary bankruptcy is filed 
against Concessionaire, Concessionaire will have 60 days to have the involuntary 
bankruptcy proceeding dismissed before District may exercise its right to terminate 
this Agreement.  In the event of termination under this Paragraph P(3), 
Concessionaire will be liable, without limitation, for all payments required to be made 
to the District up to and including said date of termination. 

4. If the Concessionaire fails to obtain or maintain the necessary licenses and permits, 
including the Alcoholic Beverage Licenses or Health Permits, the District may declare 
the Concessionaire in default. 

5. The filing or recordation of a mechanic's or any other type of lien to affecting the 
District's premises or facilities any work contracted, performed, initiated, approved, or 
administered by the Concessionaire will constitute a breach of this Agreement and 
District may declare the Concessionaire in default. 
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6. The total amount of capital investment expended by Concessionaire under Section 
I(9) (contemplated to be $250,000) will be amortized over a three year period on a 
straight-line basis, beginning on January 1, 2006. In the event this Agreement is 
terminated for any reason provided in this Section P ("DEFAULT") prior to the end of 
the initial three-year term of this Agreement, the District shall, in exchange for clear 
and unencumbered title in the capital improvements and/or equipment purchased with 
the investment, immediately pay to Concessionaire the unamortized amount, if any, of 
the capital investment made pursuant to Paragraph I(9). 

Q. GENERAL PROVISIONS 
1. Contract Documents.  The Request for Bid Proposals (RFP) and the entire proposal 

submitted by Concessionaire in response to RFP Number FB-0805 are incorporated 
into this Agreement as contract documents.  However, any conflict or discrepancy 
between the contract documents shall be resolved in accordance with the following 
order of precedence:  (1) this Foodservice Management Agreement; (2) 
Concessionaire's proposal submitted in response to the RFP; and (3) the RFP.   

 
2. Amendment or Modification of Agreement.  No agreement to modify, or modification 

of, this Agreement shall be binding on the parties unless the same is reduced to 
writing, approved by the Board of Directors of the District, executed by the parties, 
and approved by the appropriate State agencies as required by law. 

 
3. Prohibition of Liens.  Concessionaire shall not suffer or permit to be placed against 

the Premises, or any part thereof, any mechanic’s, materialmen’s, contractor’s or 
subcontractor’s liens arising from any claim for damages growing out of the work of 
construction, repair, restoration, replacement or improvement on the Premises or 
any other claim or demand arising out of, or in any way related, directly or indirectly, 
to work performed by or on behalf of Concessionaire, but Concessionaire shall pay, 
cause to be paid, or bond against, all of said liens, claims or demands before any 
action is brought to enforce the same against the Premises; and Concessionaire 
shall indemnify and hold District and said Premises free and harmless from all 
liability for any and all liens, claims, and demands, together with all attorneys fees, 
costs, and expenses in connection therewith. 

 
4. Notices.  Any and all notices given under this Agreement or otherwise may be 

served by enclosing the notice in a sealed envelope addressed to the other party as 
required by this Paragraph Q(4), and sent by certified or registered mail with postage 
prepaid; or, by personal delivery.  Notice shall be deemed given on the day of 
personal delivery, or five days after mailing.  Notice shall be given as follows: 

 
To the District: 

 
32nd District Agricultural Association 
88 Fair Drive 
Costa Mesa, CA  92626 
Attn:  Chief Executive Officer 
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With a copy to: 
 

Deborah M. Fletcher 
Office of the Attorney General 
110 West A Street, 11th Floor 
San Diego, CA  92101 

 
To the Concessionaire: 

 
Ovations Food Services 
244 Crystal Grove Boulevard 
Lutz, FL 33548 
Attention:  Todd Wickerner 

 
With a copy to: 
 

Comcast-Spectacor 
3601 South Broad Street 
Philadelphia, PA 19148 
Attention:  Legal Department 

 
Ovations Fanfare 
4501 Pleasanton Ave. 
Pleasanton, CA 94566 
Attention:  Charles Neary 

 
5. Successors.  Each and all of the terms and conditions in this Agreement shall be 

binding upon and shall inure to the benefit of the successors in the interest of the 
District and, subject to the provisions of Paragraph Q(6) prohibiting assignment 
without the prior written consent of the District, any successors in interest of the 
Concessionaire. 

 
6. Prohibition Against Assignment.  The rights and privileges granted by this 

Agreement may not be assigned or transferred in any manner whatsoever by 
Concessionaire without the prior written approval of the District, which the District 
will not unreasonably withhold.  For the purpose of this paragraph Q(6), an 
assignment or transfer includes the sale of all, or a majority of all the legal and/or 
equitable interest in Concessionaire.  In the event of a sale or transfer of ownership 
that is approved by the District, the District reserves the right to negotiate all terms 
and conditions relevant to the Agreement, including termination of the Agreement. 

 
7. Time is of the Essence.  Time is of the essence in the performance of this 

Agreement. 
 
8. Independent Contractor.  Concessionaire is not an employee or agent of the District 

by reason of this Lease Agreement or otherwise.  Concessionaire is an independent 
contractor, and as between the District and the Concessionaire, the Concessionaire 
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shall be solely responsible for its acts or omissions arising from, or relating to this 
Agreement. 

 
9. Applicable Law.  This Agreement shall be interpreted and enforced in accordance 

with the laws of the State of California and shall be deemed to have been made, and 
shall be performed, in the State of California.  

 
10. Entire Agreement.  Except as provided in Paragraph Q(1) above, this Agreement, 

together with all Exhibits attached hereto, constitutes the entire Agreement between 
the parties.  No promise, representation, warranty, or covenant not included in this 
lease has been or is relied on by either party.   

 
11. Headings.  Any headings in this Agreement are inserted only as a matter of 

convenience and reference and do not define or limit the scope or intent of any 
provisions of this Agreement and shall not be construed to affect in any manner the 
terms and provision hereof or the interpretation or construction thereof. 

 
12. Severability.  If any covenant, term, condition or provision of this Agreement shall, to 

any extent, be invalid or unenforceable, the remainder of this Lease Agreement shall 
be valid and enforceable to the fullest extent permitted by law 

 
13. Attorneys Fees.  If either party brings any action or proceeding arising out of, or in 

any way related to this Lease Agreement, or any right or remedy under this Lease 
Agreement, the prevailing party shall be entitled to recover reasonable attorneys 
fees. 

 
Dated:    32ND DISTRICT AGRICULTURAL ASSOCIATION 
      
 
    By: _______________________________ 
     Becky Bailey-Findley 
     Chief Executive Officer 
 
Dated:    OVATIONS FANFARE, L.P. 
      
 
    By: _______________________________ 
     Ken Young 
     President 
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