EDP PERSONAL SERVICES GENERAL 	5271


(Revised 7/21/81)





This model personal services contract is to be used by all state agencies when developing a fixed price contract for EDP activities.  Refer to State Administrative Manual Sections 1200, et seq. for guidelines in developing contracts which are time and materials oriented.





MODEL FORM 	5272


(Revised 1/78)





A copy of the Model Contract for Personal Services (at a fixed price) is shown as 5272 Illustration.





�
THE FOLLOWING TEXT WILL BE INCLUDED ON THE FACE OF THE STATE'S 


STANDARD AGREEMENT FORM 2





The Contractor agrees to provide, and the State agrees to accept, services in accordance with the terms and conditions of this Agreement.  The maximum of this Agreement shall not exceed $________, consisting of $___________ for the fixed price tasks in Rider B and $_________ set aside for payment of unanticipated tasks specifically authorized herein.  The term of this Agreement shall be from _________ to ________


The following Riders and Addendum are hereby incorporated by reference and made a part of this Agreement:





Rider A–Special Provisions


Rider B–Tasks Schedules and Prices


Exhibit A–Sample Work Authorization


Executed Work Authorization (See Paragraph 9)


Form 17A–Nondiscrimination Clause


IFB/RFP ___________ and Contractor's responding bid.


�
REVERSE OF FORM 2





1.	The Contractor agrees to indemnify, defend and save harmless the State, its officers, agents and employees from any and all claims and losses accruing or resulting to any and all contractors, subcontractors, materialmen, laborers and any other person, firm or corporation furnishing or supplying work, services, materials or supplies in connection with the performance of this contract, and from any and all claims and losses accruing or resulting to any person, firm or corporation who may be injured or damaged by the Contractor in the performance of this contract.


2.	The Contractor, and the agents and employees of Contractor, in performance of this agreement, shall act in an independent capacity and not as officers or employees or agents of State of California.


3.	The State may terminate this agreement and be relieved of the payment of any consideration to Contractor should Contractor fail to perform the covenants herein contained at the time and in the manner herein provided.  In the event of such termination the State may proceed with the work in any manner deemed proper by the State.  The cost to the State shall be deducted from any sum due the Contractor under this agreement, and the balance, if any, shall be paid the Contractor upon demand.


4.	Without the written consent of the State; this agreement is not assignable by Contractor  either in whole or in part.


5.	Time is of the essence in this agreement.


6.	No alteration or variation of the terms of this contract shall be valid unless made in writing and signed by the parties hereto, and no oral understanding or agreement not incorporated herein, shall be binding on any of the parties hereto.


7.	The consideration to be paid Contractor, as provided herein, shall be in compensation for all of Contractor's expenses incurred in the performance hereof, including travel and per diem, unless otherwise expressly so provided.


1.	The Contractor agrees to indemnify, defend and save harmless the State, its officers, agents and employees from any all claims and losses, with the exception of consequential damages, accruing or resulting to any other person, firm or corporation furnishing or supplying work, services, materials or supplies in connection with the performance of this contract, and from any and all claims and losses accruing or resulting to any person, firm or corporation who maybe injured or damaged by the Contractor in the performance of this contract which are attributable to the negligence or intentionally tortuous acts of the Contractor provided that the Contractor is notified in writing within 30 days that the State has knowledge of such claims.


�
1.	General


a.	The purpose of this document is to define certain tasks, establish the responsibilities for accomplishing these tasks, and prescribe the payment therefore.


b.	For that work which has been clearly identified, Rider B Task Schedules, as described in Paragraph 3 below, define and authorize such work on a Fixed Price basis, with a guarantee of task completion.


c.	To the extent that additional work, not foreseen at the time this Agreement is executed, must be accomplished, Work Authorizations, as described in Paragraph 9, will be the means for defining and authorizing such work on a Labor Hour basis.


d.	This Agreement shall be governed by the laws of the State of California.


e.	This Agreement may be amended only by mutual consent of the parties in writing.


2.	Funding


	The State's obligation is payable only and solely from funds appropriated for the purpose of this Agreement.  The State's monetary obligation under this Agreement in subsequent fiscal years is subject to and contingent upon availability of funds appropriated for the purpose of this Agreement.


3.	Statement of Work


a.	Contractor shall make available to the State technically competent personnel for the purpose of providing the services required to accomplish the tasks prescribed in Rider B Task Schedules, in the manner described therein.  Each such task will be considered complete when the completion criteria, as defined in the applicable Task Schedule, are met.


b.	Each Task Schedule contains, as a minimum, a description of the task, a statement of the Contractor's responsibilities, completion criteria, a list of deliverable items (if any), the estimated starting date, the scheduled completion date, and a fixed cost for each task.  The aggregate of the fixed costs for all Task Schedules constitutes the fixed price ceiling for all tasks described in the various Task Schedules.


c.	The Contractor agrees that he will perform the services for which he is responsible, that he will accomplish this work in the manner and in the time stated in the Task Schedules, and that he will provide the deliverable items as required.  This performance is predicted, however, on the State meeting its responsibilities in the time and manner described in the Task Schedules.


4.	Control and Supervision


	The services provided by the Contractor to accomplish the Statement of Work shall be under the control, management, and supervision of the Contractor.


5.	Personnel


a.	Contractor personnel shall perform their duties on the premises of the State, during the State's regular work days and normal work hours, except as may be specifically to otherwise by the State.


�
b.	The State reserves the right to disapprove the continuing assignment of Contractor personnel provided to the State under this Agreement.  If the State exercises this right, and the Contractor cannot immediately replace the disapproved personnel, the State agrees to an equitable adjustment in schedule or other terms that may be affected thereby.


c.	The Contractor will make every effort consistent with sound business practices to honor the specific requests of the State with regard to assignment of its employees; however, subject to Paragraph 5b above, the Contractor reserves the sole right to determine the assignment of its employees.  If a Contractor employee is unable to perform due to illness, resignation, or other factors beyond the Contractor's control, the Contractor will make every reasonable effort to provide suitable substitute personnel.


d.	In recognition of the fact that Contractor personnel providing services under this Agreement may perform similar services from time to time for others, this Agreement shall not prevent Contractor from performing such similar services or restrict Contractor from using the personnel provided to the State under this Agreement, providing that such use does not conflict with the performance of services under this Agreement.


6.	Responsibilities of the State


a.	The State shall provide normal office working facilities and equipment necessary for Contractor performance under this Agreement.  Any special requirements (e.g., reprographic services, computer time, key data entry, etc.) is identified in the Task Schedules.


b.	The State is responsible for providing required information, data, documentation, and test data to facilitate the Contractor's performance of the work, and will provide such additional assistance and services as is specifically set forth in the various Task Schedules.


c.	Delay or failure by the State to fulfill the above described responsibilities, such that the Contractor is prevented from performing in accordance with the applicable Task Schedules, may result in additional costs to the State and deviations from previously agreed upon work schedules.   In this event, the State and Contractor will initiate one or more Work Authorizations, as described in Paragraph 9.   Should the Contractor determine that a delay exists, or is probable due to failure of the State, the Contractor will notify the State in writing immediately.  Communications should be addressed to the State Representative named in Rider A.


7.	Confidentiality of Data


	All financial, statistical, personal, technical and other data and information relating to the State's operation which are designated confidential by the State and made available to the Contractor in order to carry out this Agreement, or which become available to the Contractor in carrying out this Agreement, shall be protected by the Contractor from unauthorized use and disclosure through the observance of the same or more effective procedural requirements as are applicable to the State.  The identification of all such confidential data and information as well as the State's procedural requirements for protection of such data and information from unauthorized use and disclosure shall be provided by the State in writing to the Contractor.  If the methods and procedures employed by the Contractor for the protection of the Contractor's data and information are deemed by the State to be adequate for the protection of the State's confidential information, such methods and procedures may be used, with the written consent of the State, to carry out the intent of this paragraph.  The Contractor shall not be


�
	required under the provisions of this paragraph to keep confidential any data or information which is or becomes publicly available, is already rightfully in the Contractor's possession, is independently developed by the Contractor outside the scope of this Agreement, or is rightfully obtained from third parties.


8.	Rights in Data


a.	All technical communications and records originated or prepared by the Contractor pursuant to this Agreement including papers, reports, charts, computer programs, and other documentation, but not including Contractor's administrative communications and records relating to this Agreement shall be delivered to and shall become the exclusive property of the State and may be copyrighted by the State.


b.	The ideas, concepts, know-how, or techniques relating to data processing, developed delivered during the course of this Agreement by the Contractor or jointly by the Contractor and the State can be used by either party in any way it may deem appropriate.


c.	All inventions, discoveries, or improvements of the computer programs developed pursuant to this Agreement shall be the property of the State.  The State agrees to grant a nonexclusive royalty-free license for any such invention, discovery, or improvement to the Contractor or any other person and further agrees that the Contractor or any other such person may sublicense additional persons on the same royalty-free basis.


d.	This Agreement shall not preclude the Contractor from developing materials outside this Agreement which are competitive, irrespective of their similarity to materials which might be delivered to the State pursuant to this Agreement.


9.	Unanticipated Tasks


a.	In the event that additional work must be performed which was wholly unanticipated, and which was identified in neither the State's solicitation document nor the Contractor's did submitted in response thereto, but which in the opinion of both parties is necessary to the successful accomplishment of the general scope of work outlined, the procedures outlined in this article will be employed.


b.	For each such item of unanticipated work, a Work Authorization will be prepared in accordance with the sample attached as Exhibit A and will be incorporated as a Schedule to this Agreement.


c.	It is understood and agreed by both parties to this Agreement that all of the terms and conditions of this Agreement shall remain in force with the inclusion of any such Work Authorization added as a Schedule to this Agreement.  Such Work Authorization shall in no way constitute a contract other than as provided pursuant to this Agreement nor in any way amend or supersede any of the other provisions of this Agreement.


d.	Each Work Authorization shall consist of a detailed statement of the purpose, objective, or goals to be undertaken by the Contractor, the job classification or approximate skill level of the personnel to be made available by the Contractor, an identification of all significant material to be developed by the Contractor and delivered to the State, an identification of all significant materials to be delivered by the State to the Contractor, an 


�
	estimated time schedule for the provisions of these services by the Contractor, completion criteria for the work to be performed, the name or identification of the Contractor personnel to be assigned, the Contractor's estimated work hours required to accomplish the purpose, objective or goals, the Contractor's billing rates per work hour, and the Contractor's estimated total cost of the Work Authorization.


e.	In addition, each Work Authorization shall include, as appropriate, the identification by the State of all confidential data and information to be made available to the Contractor in order to carry out this Agreement, as well as written statements of the State's procedural requirements for protection of such data and information from unauthorized use or disclosure.  The Contractor agrees he/she will protect such data from unauthorized use or disclosure in accordance with Paragraph 7.


f.	All Work Authorizations must be in writing and signed by the Contractor and State Representative named in Rider A prior to beginning work.


g. 	The State has the right to require the Contractor to stop or suspend work on any Work Authorization by fifteen (15) calendar days' prior written notice.  The Contractor agrees to stop or suspend work earlier than fifteen (15) days, if Contractor employees engaged in the work can be reassigned to other duties.


h.	Personnel resources will not be expended (at a cost to the State) on task accomplishment in excess of estimated work hours required unless the procedure below is followed:


(1)	If, in the performance of the work, the Contractor determines that a Work Authorization to be performed under this Agreement cannot be accomplished within the estimated work hours, the Contractor will immediately notify the State in writing of the Contractor's estimate of the work hours which will be required to complete the Work Authorization in full.  Upon receipt of such notification, the State may:


(a)	Authorize the Contractor to expend the estimated additional work hours of services in excess of the original estimate necessary to accomplish the Work Authorization (such an authorization not unreasonably to be withheld), or


(b)	terminate the Work Authorization, or


(c)	alter the scope of the Work Authorization in order to define tasks which can be accomplished within the remaining estimated work hours.


(2)	The State will notify the Contractor in writing of its election within seven (7) calendar days after receipt of the Contractor's notification.  If no notice of the election is received, the Contractor may act as if authorization to proceed had been given by the State, and may expend the estimated additional work hours of services as if formally notified.  The State agrees to reimburse the Contractor for such additional work hours.


�
10.	Reporting, Invoicing, and Payment for Services


a.	The Contractor shall provide a weekly written and oral status report, including a review of current and subsequent weeks' work plans and an analysis of any problems previously encountered and still unresolved or anticipated to be encountered.  These reports will be made to the State representative named in Rider A and to any personnel deemed appropriate.


b.	During the execution of each Task Schedule which involves the delivery to the State of identified deliverable items, the Contractor may submit periodically to the State invoices reflecting a pro-rata cost of the task  schedules, determined on the basis of the lesser of either:


(1)	the number of deliverables provided to the State divided by the total number of deliverables required to be delivered to the State, less 25 percent, less any amounts previously invoiced; or


(2)	the number of work-hours expended by the Contractor in the performance of the task divided by the number of work hours scheduled for the task, less 25 percent, less any amounts previously invoiced.


c.	For those Task Schedules which do not involve delivery to the State of identified deliverable items, but which are of a continuing nature, the Contractor may submit invoices reflecting a pro-rata cost of the Task Schedule, less 10 percent, less any amount previously invoiced.  Actual progress payment amounts for such Task Schedules must be based on at least equivalent services rendered, and to the extent practicable, will be keyed to clearly identifiable stages of progress as reflected in written reports submitted with the invoices.


d.	Upon completion of a Task Schedule to the satisfaction of the State, the full charge for such Task Schedule, less amounts previously invoiced to the State in accordance with paragraphs 9b or 9c above, may be submitted for payment.


e.	In the event that unanticipated work is performed, invoices for services as reflected on Work Authorizations will be submitted to the State for payment.  The Contractor will invoice the State monthly for the work hours expended in each Work Authorization for the preceding month.  Each such invoice shall reflect the number of hours worked by each classification of Contractor personnel and the applicable billing rates.  In no event shall the total amount paid for such unanticipated work exceed 10 percent of the total amount of this agreement.


f.	Invoices prepared in accordance with paragraphs 10b, c, d, and e, above will not be submitted more frequently than monthly to the State.


g.	In the aggregate, invoices reflecting progress payments will not exceed 90 percent of the ceiling amount of the agreement, with the balance to be invoiced upon satisfactory completion of the Agreement.


h.	The State shall make payment to the Contractor as promptly as fiscal procedures permit for performance under this Agreement in accordance with applicable completion criteria as accepted by the State and in accordance with invoices submitted.  If the Contractor is a nonprofit organization and contract value is less than $500,000, of if the Contractor is a small business, payment is due 30 days from the date the services are received and accepted by the State or 30 days from the date a corrected invoice is received in the office specified by the State, whichever is later.  Payment is due to any other Contractor 60 days from 


�
	the date the services are received and accepted by the State or 60 days from the date a correct invoice is received in the office specified by the State, whichever is later.  When provision is made for a testing period preceding acceptance by the State, date of acceptance shall mean the date services are accepted by the State during the specified testing period.


i.	The State shall pay to the Contractor any California State and local sales/use taxes on the personal services provided pursuant to this Agreement.


11.	Liabilities for Damages


	The Contractor shall be relieved from liability with respect to the performance of work as outlined in each Task Schedule with the State agrees the Task Schedule has been satisfactorily completed.


	Except for liability for injury to persons or damage to tangible property, the Contractor will be liable for damages only to the extent of the maximum amount of this Agreement.


	In no event will the contractor or the state be liable for consequential damages even if notification has been given as to the possibility of such damages.


	Notwithstanding the foregoing, nothing contained herein shall limit contractor's liability for personal injury and damage to tangible property caused by contractor's negligence or tortuous act.


	Neither party to this Agreement shall be liable for damages resulting from delayed or defective performance when such delays arise out of causes beyond the control and without the fault or negligence of the offending party.  Such causes may include, but are not restricted to, Acts of God or of the public enemy, acts of the State in its sovereign capacity, fires, floods, power failure, disabling strikes, epidemics, quarantine restrictions, and freight embargoes.





12.	Disputes


a.	Any dispute concerning a question of fact arising under the terms of this agreement which is not disposed of within a reasonable period of time by the Contractor and State employees normally responsible for the administration of this contract shall be brought to the attention of the Chief Executive Officer (or designated representative) of each organization for joint resolution.  At the request of either party, the State shall provide a forum for discussion of the disputed item(s), at which time the State Chief of Procurement, or his representative, shall be available to assist in the resolution by providing advice to both parties as to the State of California EDP policies and procedures.  If agreement cannot be reached through the application of high level management attention, either party may assert its other rights and remedies within this contract or within a court of competent jurisdiction.


b.	The rights and remedies of the State provided above shall not be exclusive and are in addition to any other rights and remedies provided by law or under the contract.


�
13.	Contractor Evaluation


	In accordance with the California Government Code, contractor performance evaluation will be completed within the guidelines of the State Administrative Manual, Section 1218.  The State contracting agency, upon contract completion, will complete and forward the contractor evaluation to the Department of General Services.


14.	Assignment of Antitrust Actions


	The following provisions of Government Code Section 4552, 4553, and 4554 (Statutes of 1978, Ch. 414) shall be applicable to the Contractor.


	"In submitting a bid to a public purchasing body, the bidder offers and agrees that if the bid is accepted, it will assign to the purchasing body all rights, title, and interest in and to all causes of action it may have under section 4 of the Clayton Act (15 U.S.C. Sec. 15) or under the Cartwright Act [Chapter 2 (commencing with section 16700) of part 2 of division 7 of the Business and Professions Code], arising from purchases of goods, materials, or services by the bidder for sale to the purchasing body pursuant to the bid.  Such assignment shall be made and become effective at the time the purchasing body tenders final payment to the bidder."


	"If an awarding body or public purchasing body receives, either through judgment or settlement, a monetary recovery for a cause of action assigned under this chapter, the assignor shall be entitled to receive reimbursement for actual legal costs incurred and may, upon demand, recover from the public body any portion of the recovery, including treble damages, attributable to overcharges that were paid by the assignor but were not paid by the public body as part of the bid price, less the expenses incurred in obtaining that portion of the recovery."


	"Upon demand in writing by the assignor, the assignee shall, within one year from such demand, reassign the cause of action assigned under this part if the assignor has been or may have been injured by the violation of law for which the cause of action arose and (a) the assignee has not been injured thereby, or (b) the assignee declines to file a court action for the cause of action."


15.	National Labor Relations Board Certification


	By signing hereon the Contractor swears under penalty of perjury that no more than one final, unappealable finding of contempt of court by a federal court has been issued against the Contractor within the immediately preceding two-year period because of the Contractor's failure to comply with an order of the National Labor Relations Board.  This provision is required by, and shall be construed in accordance with Public Contract Code Section 10296.


16.	Statement of Compliance


	The Contractor's signature affixed hereon and dated shall constitute a certification under the penalty of perjury under the laws of the State of California that the Contractor has, unless exempted, complied with the nondiscrimination program requirements of Government Code Section 12990 and Title 2, California Administrative Code, Section 8103.


17.	Examination and Audit


	The contracting parties shall be subject to the examination and audit of the State Auditor General for a period of three (3) years after final payment under the contract in accordance with Government Code Section 10532.  The examination and audit shall be confined to those matters connected with the performance of the contract, including, but not limited to, the costs of administering the contract.


�
RIDER A—SPECIAL PROVISIONS





1.	INVOICES


Invoices shall be submitted to:


____________________________


____________________________


____________________________


____________________________


2.	REPORTING


Reports and other communication relative to this Agreement shall be submitted by the Contractor to the State Representative:


____________________________


____________________________


____________________________


3.	WORK AUTHORIZATIONS


Work authorizations must be signed by:


________________________________ for the Contractor


________________________________ for the State





�
RIDER B—TASK SCHEDULES





/// EXAMPLE ///





General Summary





The purpose of this Rider is to define certain fixed price tasks required to:


(define purpose) __________________________________________________________________________�_______________________________________________________________________________________





�
RIDER B TASK SCHEDULES (Continued)





/// EXAMPLE ///





Task Schedule No. 1	Title:  Application Conversion


A.	Task Description


	The purpose of this task is for Contractor to deliver converted applications to the State as required (RFP XYZ 86–01, Exhibit V–B).  These will be installed at all remote locations.  Documentation will be made available describing their interface to control programs and functions.


B.	Contractor Tasks and Responsibilities


1.	Convert, install, and document Zip Code Generation.


2.	Convert, install, and document County Code Generation.


3.	Convert, install, and document Transaction Compression.


4.	Convert, install, and document Master File Explosion.


C.	Deliverables


Contractor will deliver for each program listed under B, above, source code and brief program descriptions


D.	Completion Criteria





	Each functions listed under B, above will be functionally demonstrated at the State Agency Headquarters facility in Sacramento, California.  This demonstration will provide output equivalent to current application output.


E.	State Responsibilities


1.	Appoint a State contact by start of conversion to interface with Contractor and to provide consultation as necessary for the completion of this task.  This contact will also coordinate the approval of the completion of this task.


2.	Provide current program listings on hardcopy and magnetic tape to Contractor for tasks listed under B, above, by start date.


3.	Provide known test data and required program interfaces to be used in testing the applications listed under B, above.


4.	Provide appropriate computer time on prime shift between 8:00 a.m. and 5:00 p.m. weekdays.


F.	Scheduled Dates


Start:  March 1, 1986	Completion:  May 15, 1986


G.	Fixed Price


$___________


�
EXHIBIT A





WORK AUTHORIZATION





/// EXAMPLE ///





Schedule 1





TITLE:  70/752 Output Formatter





Task Summary





Develop program to format and print simulated 70/752 displays using a sequential data set as input.





Schedule Dates





State Date:	February 8, 1974


Completion Date:	February 28, 1974





	Estimated Labor-hours	L/H Rate	Estimated Total Cost


	100	$40.00	$4,000.00�


	Contractor Personnel


	    To Be Assigned   	Job Classification/Skill Level


	Bill Jones	Staff Programmer Analyst





This task will be performed in accordance with this Work Authorization and the provisions of Contract _________________.





Approval











_______________________________	_______________________________


Contractor Project Manager	STATE DATA CENTER Director





�
EXHIBIT A (Continued)





WORK AUTHORIZATION (Continued)





/// EXAMPLE ///





A.	Task Description


The objective of this task is to specify tasks, deliverables, responsibilities and other requirements for the development of a program to format and print simulated 70/752 displays from a sequential data set.  This sequential data set contains output messages generated by CICS test runs.


B.	Tasks and Responsibilities


1.	Code and test simulator program.


2.	Product detail program specification.


3.	Produce JCL and operations procedure for program.


C.	Deliverables


1.	Source code and source listing for simulator program.


2.	Detail program specification.


3.	JCL and operations procedure.


D.	Completion Criteria


Delivery of the program and associated deliverable items listed under heading "C" above will constitute completion of this task.


E.	Change Criteria


The program developed under this Work Authorization shall be subject to the change control procedures outlined in the bid.


F.	State Responsibilities


1.	Provide functional specification detailing output message formats and resulting screen displays.


2.	Provide input sequential data set of messages for program test.


3.	Verify test results.


4.	Indicate acceptance of program.


5.	Provide computer time.


�
�
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