PURCHASE OF EDP EQUIPMENT	5261





GENERAL 	5261


(Revised 5/86)





5262 Illustration is a model contract for the Purchase of EDP equipment.  It replaces the model 5262 purchase contract which was originally developed in response to Section 4 of the Budget Act of 1974.  The model illustrated is not a further revision of the 1974 model; it is a rewrite.  It is to be used in all EDP equipment purchase acquisitions of an estimated annual value of $100,000 or more, unless the Department of General Services, Office of Procurement, has given specific instructions to the contrary.





The new model is broader in scope than the former; it provides not only for the purchase of equipment, but also for any ancillary services or products necessary or desirable for the State's use of the equipment.





The general construction of the contract has been patterned after the State Model Lease Contract.  Those terms and conditions which are "normally" included in an EDP equipment purchase and which are not altered to conform to the specific requirements of the transaction at hand, have been set forth in the main body of the contract, entitled "General Terms and Conditions."  There is no variable information in this section.  It is not intended that the General Terms and Conditions be altered through negotiation with any vendor.





Most of the Riders to be incorporated in an actual contract are unique to the transaction and/or the vendor awarded the contract, and must be specifically tailored to the procurement the contract is intended to effect.  The contract (5262 ILLUSTRATION) addresses a number of substantive issues which must be explicitly set forth before the solicitation document is issued.  If this is not done, the full potential of the document cannot be realized.  These issues include the following:





�SYMBOL 183 \f "Symbol" \s 10 \h�	Installation and delivery dates of equipment and software.


�SYMBOL 183 \f "Symbol" \s 10 \h�	Amount of liquidated damages for late installation of equipment and late delivery of software.


�SYMBOL 183 \f "Symbol" \s 10 \h�	Criteria for confirmation of equipment installation.


�SYMBOL 183 \f "Symbol" \s 10 \h�	Criteria for acceptance testing of equipment.


�SYMBOL 183 \f "Symbol" \s 10 \h�	Criteria for acceptance testing of software.


It is important, for example, that the criteria for acceptance testing and the amount of liquidated damages to be assessed are in consonance with the programmatic needs of the State agency and the technical requirements of the hardware/software system.  If the contractual provisions are not realistic in all matters, the provisions may be substantively defective from the State's point of view, or onerously unacceptable from the vendor's point of view.





It is, therefore, vital that the responsibilities and obligations of both parties be established, commensurate with the using agency's real needs, prior to the issuance of the solicitation document.  These obligations and responsibilities must be set forth in the solicitation document contract to be finalized with bidders prior to the draft bid/proposal submittal.





�



MODEL FORM 	5262


(Revised 7/88)





A copy of the model contract for the purchase of electronic data processing equipment consisting of General Terms and Conditions and Rider A through K is shown as 5262 Illustration.





Required portions of GSOP 182 General Provisions are now contained in the body of the contract, therefore, incorporation of GSOP 182 is not necessary.





Riders B and C forms are suggested and may be modified as necessary.  Vendors will be required to complete Riders B, C, E, and H based on solicitation document requirements.





Agencies are advised to contact the Department of General Services, Office of Procurement for the most recent copy of the contract language in reproducible form.  Re-typing such boilerplate language is unnecessary and may result in errors or omissions.
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STATE MODEL PURCHASE CONTRACT





THE FOLLOWING TEXT WILL BE INCLUDED ON THE FACE OF THE STATE'S �INVITATION FOR BID AND PURCHASE ORDER FORMS OR STANDARD AGREEMENT FORM





Contractor agrees to furnish and install at a site designated by the State, in the vicinity of ____________ and to sell to the State, and the State hereby intends to purchase from the Contractor, in accordance with the General Terms and Conditions below, all those electronic data processing machines and special features listed on Rider B.  In addition, Contractor agrees to provide to the State all those products and services specified in all Riders attached to this contract, and in accordance with any provisions contained therein.  The maximum amount of this contract shall not exceed ___________.  The term of this contract shall be from __________ to _________.





The following Riders and Addendum are hereby incorporated by reference and made a part hereof:





Rider A –	Special Provisions


Rider B –	Equipment List, Prices, Installation Dates and Allied Information


Rider C –	Software List, Prices, Delivery Dates and Allied Information


Rider D –	Acceptance Testing


Rider E –	Installment Purchase Payment Schedules


Rider F –	Maintenance Provisions


Rider G –	Software License


Rider H –	Training


Rider I –	Personal Services


Rider J –	Additional Contractor Commitments


Rider K –	Non-Applicability


Form 17A –	Nondiscrimination Clause





IFB/RFP (Correct #) and Contractor's responding bid are hereby incorporated and made a part of this contract.
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STATE MODEL PURCHASE CONTRACT �GENERAL TERMS AND CONDITIONS





1.	Term and Amount of Contract


	The term of this contract if applicable shall be as stated on the face of the State's Invitation for Bid and Purchase Order Forms, or Standard Agreement Form, subject to the availability of funds, unless terminated earlier by the State in accordance with the termination provisions contained in Paragraph 37.  The maximum amount of this contract shall not exceed that amount stated on the face of the State's Purchase Order or Standard Agreement Form, payable solely from funds appropriated for the purpose of this contract.  This amount may be changed during the term of this contract only be amendment to this contract.  This contract is effective on the State's Purchase Order Date, or if a Standard Agreement Form is used, after signing by the Contractor and the Contracting State agency, on the date of its last approval or certification of exemption from approval by or on behalf of the Director of Finance and the Director of General Services.


2.	Amendments


	Unless specifically prohibited by the solicitation document which was the basis for this contract, this contract may be amended by mutual consent of the parties.  An amendment shall not be effective until approved by the Director of General Services, or until a certification of exemption from such approval has been signed by the contracting agency.  No alteration or variation of the terms of this contract shall be valid unless made in writing and signed by the parties hereto, and no oral understanding or agreement not incorporated herein shall be binding on any of the parties hereto.


3.	Definitions


a.	Data Processing System (System)—The total complement of Contractor-furnished machines, including one or more central processors (or instruction processors) and operating software, which are acquired to operate as an integrated group.


b.	Data Processing Subsystem—A complement of Contractor-furnished individual machines, including the necessary controlling elements (of the functional equivalent) and operating software, if any, which are acquired to operate as an integrated group, and which are interconnected entirely by Contractor-supplied power and/or signal cables; e.g., direct access controller and drives, a cluster of terminals with their controller, etc.


c.	Machine—An individual unit of a data processing system or subsystem, separately identified by a type and/or model number, comprised of but not limited to mechanical, electro-mechanical, and electronic parts, microcode, and special features installed thereon and including any necessary software; e.g., central processing unit, memory module, tape unit, card reader, etc.


d.	Equipment—An all-inclusive term which refers either to individual machines or to a complete data processing system or subsystem, including its operating software (if any).


e.	Equipment Failure—A malfunction in the equipment, excluding all external factors, which prevents the accomplishment of the equipment's intended function(s).  If microcode or operating software, residing in the equipment, is necessary for the proper operation of the equipment, a failure of such microcode or operating software which prevents the accomplishment of the equipment's intended functions shall be deemed to be an equipment failure.
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STATE MODEL PURCHASE CONTRACT�GENERAL TERMS AND CONDITIONS (Continued)





f.	Operation Use Time—For performance measurement purposes, that time during which equipment is in actual operation by the State.


g.	Preventive Maintenance—That maintenance, performed on a scheduled basis by the Contractor, which is designed to keep the equipment in proper operating condition.


h.	Remedial Maintenance—That maintenance performed by the Contractor which results from equipment (including operating software) failure, and which is performed as required; i.e., on an unscheduled basis.


i.	Principal Period of Maintenance—Any nine consecutive hours per day (usually between the hours of 7:00 a.m. and 6:00 p.m.) as selected by the State, including an official meal period not to exceed one hour, Monday through Friday, excluding holidays observed at the installation.


j.	Period of Maintenance Coverage—The period of time, as selected by the State, during which maintenance services are provided by the Contractor for a fixed monthly charge, as opposed to an hourly charge for services rendered.  The Period of Maintenance Coverage consists of the Principal Period of Maintenance and any additional hours of coverage per day, and/or increased coverage for weekends and holidays.


k.	Maintenance Diagnostic Routines—The diagnostic programs customarily used by the Contractor to test equipment for proper functioning and reliability.


l.	Facility Readiness Date—The date specified in the contract by which the State must have the site prepared and available for equipment delivery and installation.


m.	Installation Date—The date specified in the contract by which the Contractor must have the ordered equipment ready (certified) for use by the State.


n.	Performance Period—A period of time during which the State, by appropriate tests and production runs, evaluates the performance of newly installed equipment and software prior to its acceptance by the State.


o.	Acceptance Tests—Those tests performed during the Performance Period as provided by Paragraph 8 and 9, and by Rider D, which are intended to determine compliance of equipment and software with Contractor's published specifications and to determine the reliability of the equipment.


p.	Machine Alteration—Any change to a Contractor-supplied machine which is not made by the Contractor, and which results in the machine deviating from its physical, mechanical, electrical, or electronic (including microcode) design, whether or not additional devices or parts are employed in making such change.


q.	Attachment—The mechanical, electrical, or electronic interconnection to the Contractor-supplied machine or system of equipment manufactured by other than the original equipment manufacturer and which is not connected by the Contractor.
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STATE MODEL PURCHASE CONTRACT�GENERAL TERMS AND CONDITIONS (Continued)





r.	Software—An all-inclusive term which refers to any computer programs, routines, or subroutines supplied by the Contractor, including operating software, programming aids, application programs, and program products.


s.	Operating Software—Those routines, whether or not identified as program products, that reside in the equipment and are required for the equipment to perform its intended function(s), and which interface the operator, other Contractor-supplied programs, and user programs to the equipment.


t.	Programming Aids—Contractor-supplied programs and routines executable on the Contractor's equipment which assists a programmer in the development of applications including language processors, sorts, communications modules, data base management systems, and utility routines, (tape-to-disk routines, disk-to-print routines, etc.).


u.	Application Program—A computer program which is intended to be executed on the Contractor's equipment for the purpose of performing useful work for the user of the information being processed.  Application programs are usually developed or otherwise acquired by the user of the hardware/software system, but they may be supplied by the Contractor.


v.	Program Product—Programs, routines, subroutines, and related items which are proprietary to the Contractor and which are licensed to the State for its use, usually on the basis of separately stated charges and appropriate contractual provisions.


w.	Software Failure—A malfunction in the Contractor-supplied software, other than operating software, which prevents the accomplishment of work, even though the equipment (including its operating software) may still be capable of operating properly.  For operating software failure, see definition of equipment failure.


4.	Contractor Written Commitments 


	Any written commitment by the Contractor within the scope of this contract shall be binding upon the Contractor.  Failure of the Contractor to fulfill any such commitment shall render the Contractor liable for liquidated or other damages due to the State.  Such written commitments include (1) any warranty or representation made by the Contractor in the bid or proposal as to equipment or software performance, total system performance, or other physical design or functioning characteristics of a machine or software system; (2) any warranty or representation made by the Contractor concerning the characteristics of the items described in (1) above, made in any publication, drawings, or specifications accompanying or referred to in the bid or proposal which pertains to the responsiveness of the bid or proposal to the solicitation document, and (3) any written notification of or affirmation or representation as to the above which is made by the Contractor in or during the course of negotiations and which is incorporated into a formal amendment to the proposal.


5.	Site Preparation


a.	If the equipment to be installed requires special environmental considerations, Contractor shall provide site preparation specifications for equipment listed on Rider B within a reasonable time upon request by the State, unless such specifications have been included in the Contractor's bid or proposal.  These specifications shall be in such detail as to ensure that
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STATE MODEL PURCHASE CONTRACT�GENERAL TERMS AND CONDITIONS (Continued)





	equipment, if installed according to these specifications, shall operate efficiently, from an environmental point of view and properly from a functional point of view.


b.	The State may prepare a site plan showing the location of each item of equipment listed in Rider B and detailing the associated electrical power and environmental control facilities.  If requested, the Contractor will review and comment on the adequacy of the State's plan, and shall be permitted free access to the site for this purpose.  Alternatively, the Contractor may prepare the site plan, and will be permitted free access to the site for this purpose.


c.	The State shall cause the site to be prepared in accordance with the Contractor's written minimum site and environmental specifications, unless the Contractor has agreed to be responsible for such site preparation, on or before the Facility Readiness Date specified in Rider B.


d.	Any subsequent alterations or modifications to the site which are directly attributable to incomplete or erroneous specifications provided by the Contractor and which involve additional expense shall be made at the expense of the Contractor, to the extent that such costs would not have been incurred had the complete and/or correct specifications been initially provided.


e.	If any such site alterations as discussed in Paragraph 5d above cause a delay in the installation, the provisions of Paragraph 7b shall apply.


f.	Unless mutually agreed to otherwise, arrangements for procurement, installation, and maintenance of noncontractor's communication media (telephone lines, modems, etc.) necessary for the remote transmission of data are the responsibility of the State.  In addition, if requested by the Contractor, the State shall provide one telephone, with appropriate coupling devices for the transmission of data, for the Contractor's use in installation and maintenance of the equipment.  Any toll charges resulting from the use of this instrument by the Contractor in the installation and maintenance of the equipment will be borne by the Contractor.


6.	Installation and Delivery Dates


a.	Equipment (Hardware and Operating Software)


(1)	Except as otherwise provided in Paragraph 6a(7), the Contractor shall install equipment listed in Rider B ready for use on or before the Installation Dates specified in Rider B.  Time is the essence of this agreement.


(2)	Installation Dates may be changed by mutual consent of the Contractor and the State by amendment to Rider B; however, consent of the Contractor is not required if, at least 90 days prior to the Installation Date, the State defers the installation of any machine, but a new Installation Date will be established by mutual agreement.  Such unilateral deferment shall not exceed 180 days, except by mutual agreement.
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STATE MODEL PURCHASE CONTRACT�GENERAL TERMS AND CONDITIONS (Continued)





(3)	The State shall provide the Contractor access to the site for the purpose of installing equipment prior to the Installation Date.  The Contractor shall specify in writing the time required to install the equipment.


(4)	Except as otherwise provided in Paragraph 6a(7), the Contractor shall determine that the equipment is ready for use, and operates in conformance with the Contractor's published specifications.  The Contractor shall then certify in writing to the State that the equipment is installed and ready to be turned over to the operational control of the State.  The Contractor shall also provide to the State appropriate documentation to support the above certification, at which time the State will accept control of the equipment for the purpose of validating its installation and performance.


(5)	Notwithstanding certification by the Contractor that the equipment has been installed and is ready for use, the equipment shall not be deemed installed within the terms of this Contract until such installation is confirmed by the State through testing prescribed by the solicitation document or by performance of other suitable tests mutually agreed to by both parties as being adequate for this purpose.  If the test is successfully completed, the equipment shall be deemed installed and ready for use as of the date of the Contractor's certification.  The State shall immediately begin acceptance testing of the equipment in accordance with the provisions of Paragraph 8, and shall notify the Contractor in writing, within five (5) working days, that the State concurs that the equipment was installed.  If the equipment fails to successfully complete the test, the Contractor shall be notified immediately of the failure, with written confirmation to be provided in not more than five (5) working days.  Control of the equipment shall immediately be given to the Contractor.  The equipment shall not be deemed to be installed until the Contractor re-certifies such installation and the above-described test is successfully completed.


(6)	Except as otherwise provided in Paragraph 6a(7), in the event the Contractor fails to install the equipment by the Installation Date, liquidated damages as prescribed in Paragraph 7 shall apply.


(7)	If the nature of the equipment is such that the services of the Contractor are not required for its installation, and the Contractor so states in writing and the State agrees in writing that such Contractor services are not necessary, the Contractor may ship the equipment to the State site.  If the equipment arrives not later than five (5) working days prior to the Installation Date, the equipment shall be deemed to have been installed on or before the Installation Date and no liquidated damages shall be paid, irrespective to whether or not the State is successful in installing the equipment without Contractor assistance.  If this procedure is used, the State shall make every reasonable effort to install the equipment prior to the Installation Date, and shall confirm such installation in accordance with the procedures set forth in Paragraph 6a(5) above, without requiring a certification of installation as set forth in Paragraph 6a(4) above by the Contractor.  If, however, the State is unable to install the equipment, it shall notify the Contractor that Contractor assistance is required.  The Contractor shall then assist in the equipment installation and certification that such installation has been accomplished.
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STATE MODEL PURCHASE CONTRACT�GENERAL TERMS AND CONDITIONS (Continued)





b.	Software (other than Operating Software)


(1)	The Contractor shall provide those programming aids, program products, and applications listed on Rider C, on or before the Delivery Dates specified in Rider C, and shall certify to the State that such software has been delivered and is ready for State use.  For purposes of this Paragraph, "delivered" also means received by the State, if such software is mailed by the Contractor.


(2)	If, in the opinion of the Contractor, the services of the Contractor are required to install the software on the State equipment, "delivery" of the software, for the purposes of this contract, shall be deemed to include such installation services.


(3)	In the event the Contractor fails to deliver the agreed-upon software by the dates specified, liquidated damages as prescribed in Paragraph 7 will apply.


(4)	During the period of this contract, when requested by the State, the Contractor shall furnish any additional software which it has developed or may develop at a future date for general use with the type of equipment listed on Rider B and which it furnishes to its customers generally, at the charges generally in effect at that time.


7.	Liquidated Damages


a.	General


	The Installation Dates of the equipment set forth in Rider B and the Delivery Dates for software set forth in Rider B and C have been fixed so that the utilization of the equipment and software is consistent with the timing schedules of the State's programs.  If any of the units of equipment, with all required operating software, are not installed within the times specified in Rider B, and/or if any of the other software is not delivered to the State within the time limits specified in Rider C, the delay will interfere with the proper implementation of the State's programs, to the loss and damage of the State.  From the nature of the case, it would be impracticable and extremely difficult to fix the actual damages sustained in the event of any such delay.  The State and Contractor, therefore, presume that in the event of any such delay the amount of damage which will be sustained from a delay will be the amounts set forth in Riders B and C, and the State and the Contractor agree that in the event of any such delay, the Contractor shall pay such amounts as liquidated damages and not as a penalty.  Similarly, a unilateral deferment by the State of equipment installation without appropriate notice or a delay in readying the facility interferes with the installation schedule under which the Contractor is operating, thus resulting in damages to the Contractor.  The State and Contractor presume that in the event of such delay, the amount of damage which will be sustained will be the amount set forth in Rider B, and they agree that in the event of such a delay, the State will pay such amount as liquidated damages and not as a penalty.  Amounts due the State as liquidated damages may be deducted by the State from any money payable to the Contractor.  The State shall notify the Contractor in writing of any claim for liquidated damages pursuant to this paragraph on or before the date State deducts such sums from money payable to the Contractor.
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STATE MODEL PURCHASE CONTRACT�GENERAL TERMS AND CONDITIONS (Continued)





b.	Equipment Installation Delays Caused by the Contractor


(1)	If the Contractor does not install the equipment, (designated by the Contractor's type and model number), and special features included with the equipment (or suitable substitutes acceptable to the State), ready for use with all appropriate operating software, all as listed in Rider B, on or before the Installation Date(s) specified in Rider B, or in the case of the equipment described in Paragraph 6a(7) deliver to the State in time for State installation, the Contractor shall be liable for fixed liquidated damages specified in Rider B, in lieu of all other damages for such noninstallation.  Liquidated damages shall accrue for each calendar day between the Installation Date specified in Rider B and the date the equipment is certified ready for use or 180 calendar days, whichever occurs first.


(2)	If some, but not all of the machines are installed, ready for use, during a period of time when liquidated damages are applicable, and the State uses any such installed machines, liquidated damages shall not accrue against the machines used for any calendar day the machines are so used.


(3)	If the delay is more than thirty (30) calendar days, then by written notice to the Contractor, the State may terminate the right of the Contractor to install, and may obtain substitute equipment, in accordance with the provision of Paragraph 26, "Rights and Remedies of the State for Default".  In this event, the Contractor shall also be liable for liquidated damages, in the amounts specified above until substitute equipment is installed, ready for use, or for 180 days from the installation date, whichever occurs first.


c.	Other Delivery Delays Caused by the Contractor


(1)	If the Contractor does not deliver all the programming aids, program products, and applications listed on Rider C ready for use in substantial accordance with the Contractor's specifications, on or before the Delivery Dates specified in Rider C, the Contractor shall be liable for liquidated damages in the amounts specified in Rider C, in lieu of all other damages for such nondelivery.  Liquidated damages shall accrue for each calendar day between the Delivery Date specified and the actual date of the delivery of such software or for 180 days, whichever occurs first.  If the Contractor fails to provide the software listed in Rider C by the specified Delivery Date, but provides suitable substitution of software acceptable to the State, liquidated damages shall not apply to listed software for which substituted software is provided.


(2)	If the State is unable to use the equipment on the installation date because Contractor failed to deliver the software listed in Rider C by the delivery date specified in Rider C, and Contractor does not furnish suitable substitute software acceptable to the State, liquidated damages for equipment noninstallation as specified in Paragraph 7b(1) shall be paid to the State in lieu of damages for software nondelivery as specified in Paragraph 7c(1).  Such liquidated damages shall apply until the State uses the equipment or until Contractor provides the programming aids or
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	applications which would render the equipment usable, whichever occurs first, but not for more than 180 calendar days.


d.	Installation of Delivery Delays Caused by the State


(1)	In the event the equipment cannot be installed because the State has failed to prepare the facility by the Facility Readiness Date specified, the State shall be liable for fixed liquidated damages specified in Rider B for each day between the Facility Readiness Date specified in Rider B and the actual readiness date, but not to exceed 180 calendar days, in lieu of all other damages for such delay.


(2)	In the event a change directed by the State requires a later installation date of certain equipment and the State has failed to notify the Contractor of the delay at least 90 days prior to the original Installation Date, the State shall be liable, in lieu of all other damages, for liquidated damages as specified in Paragraph 7d(1) for each day between the original Installation Date and the new Installation Date, but not to exceed 180 calendar days.


(3)	The State shall not be liable for liquidated damages under both Paragraphs 7d(1) and 7d(2) during the same period of time with respect to the same equipment.


8.	Acceptance Testing for Equipment (including Operating Software)


a.	Acceptance testing is intended to ensure that the equipment is acquired operates in substantial accord with the Contractor's technical specifications, is adequate to perform as warranted by Contractor's response to the requirements of the State's solicitation document, and evidences a satisfactory level of performance reliability, prior to its acceptance by the State.  If the equipment to be installed includes operating software as listed in Rider B, such operating software shall be present for the acceptance test unless substitute operating software acceptable to the State is provided.  Acceptance testing is required for all newly installed EDP systems, subsystems, and individual machines, and machines which are added or field modified (modification of a machine from one model to another) after a successful performance period.


b.	In accordance with Paragraph 6a(4), the Contractor shall certify in writing to the State when equipment is installed and ready for use, at which time operational control becomes the responsibility of the State.  Acceptance testing shall commence on the first State workday following certification, and shall end when the equipment has met the standard of performance (performance criteria) as provided in Rider D for a period of 30 consecutive days.  Operation of the equipment to confirm its installation, as provided in Paragraph 6a(5), shall be considered to be a part of the acceptance test.


c.	In the event the equipment does not meet the standard of performance during the initial 30 consecutive days, the acceptance tests shall continue on a day-to-day basis until the standards of performance are met for 30 consecutive days.


d.	If the equipment does not meet the standards of performance within ninety (90) consecutive days after the start of the acceptance testing,
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	the State shall have the option to request replacement equipment, extend the performance period or terminate the order (or portions thereof) and seek relief as provided by Paragraph 26, "Rights and Remedies of State for Default."  The State's option shall remain in effect until such time as the equipment meets the performance criteria, or 180 consecutive days after the start of the acceptance testing, whichever occurs first.  If the equipment has not met the standards of performance by 180 days after installation, the contract shall be canceled or the defective equipment deleted from the contract and Paragraph 26 shall apply.


e.	At the request of the Contractor, the State shall make available not only the failed equipment, but also those machines which must be utilized by the Contractor to identify the cause of failure and to accomplish the repair.


f.	Equipment shall not be accepted by the State and no charges associated with such equipment shall be paid by the State until the equipment has satisfactorily completed the acceptance tests.  In addition, if required by Rider D, no charges shall be paid until specified Contractor-supplied software has been accepted by the State.


g.	Immediately upon successful completion of the acceptance tests, the State shall notify the Contractor in writing of acceptance of the equipment and authorize appropriate payment.  The State shall maintain adequate daily records to satisfy the requirements of acceptance testing.  Increments of time shall be measured in hours and whole minutes.





9.	Acceptance Testing for Software (other than Operating Software)


a.	Acceptance testing is required for all contractor-supplied software supplied under this contract and listed on Rider C, including all software initially installed, improved versions (new releases) of this software, any such software which has been altered (modified) by the Contractor to satisfy State requirements, and any substitute software provided by the Contractor in lieu thereof, unless Rider D provides otherwise.  The purpose of the acceptance test is to ensure that the software operates in substantial accord with the Contractor's technical specifications and meets the State's performance specifications.  The specific procedures for the accomplishment of such tests are contained in Rider D.


b.	When software has been provided and certified in accordance with Paragraph 6b(1), the State shall begin acceptance testing on the first State workday following such certification, as provided in Rider D.


c.	If successful completion of the acceptance test is not attained within ninety (90) days after the start of the acceptance testing, the State shall have the option to request substitute software, cancel that portion of the contract which relates to the unaccepted software, or continue the acceptance tests.  The State's option shall remain in effect until such time as the tests are successfully performed, or 180 days after certification, whichever occurs first.  If the acceptance tests have not been successfully performed prior to the expiration of 180 days, that portion of the contract which relates to the unaccepted software shall be canceled, unless both parties agree to the continuation of the tests or to the delivery of substitute software.  If the unaccepted software (or its functional equivalent) is crucial to the accomplishment of the work for which the equipment was acquired, and is so identified in Rider D, the State shall have the option of terminating the
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	entire contract in accordance with Paragraph 26, "Rights and Remedies of State for Default."


d.	Unless otherwise provided in Rider D, software shall not be accepted by the State and no charges associated with such software shall be paid by the State until the software has satisfactorily completed the acceptance tests.


e.	Immediately upon successful completion of the acceptance testing, the State shall notify the Contractor in writing of the acceptance of the software and authorize appropriate payment.  The State shall maintain adequate records to satisfy the requirements of acceptance testing.


10.	Purchase Prices and Payment Schedules


a.	Purchase prices for equipment under this contract shall be shown in Rider B.  The monthly cost to the State for installment payments, if applicable under this contract, shall be in accordance with the appropriate Payment Schedule(s) contained in Rider E.  If the operating software is proprietary, the license for its use is contained in Rider G.


b.	The consideration to be paid Contractor, as provided herein shall be in compensation for all of Contractor's expenses incurred in the performance hereof, including travel and per diem, unless otherwise expressly so provided.


11.	Use of Software and Basis for Payment


	All software, other than operating software to be delivered, with any charges for its use, are listed on Rider C.  Each item of software which is proprietary in nature shall be licensed to the State for its use in accordance with the provisions of Rider G.  Except as may be provided in Rider G, the State shall have unrestricted use of such software.


12.	Maintenance of Equipment


	If the Contractor is responsible under this contract to maintain the equipment covered under this contract, the Contractor shall keep the equipment in good operating condition and shall always be responsive to the maintenance requirements of the State.  Equipment maintenance shall be provided in accordance with the provisions of Rider F, with the basic monthly maintenance charges, if any, listed in Rider B.  Maintenance Services, other than those provided in accordance with Rider F, are outside the scope of this contract.  The Contractor agrees, however, to make available for a minimum of 5 years after the installation date, adequate maintenance service.


13.	Replacement Parts Availability


	The Contractor shall indicate in Rider B, the number of years all replacement parts will be available beginning with the installation date.  If replacement parts are not available after the expiration of the Rider B period, the Contractor, when requested by the State, will assist the State to arrange for its own support by providing the State with whatever documentation is available to Contractor, subject to the conditions and charges, if any, associated with such documentation.


14.	Transportation and Installation


a.	Transportation


�



STATE MODEL PURCHASE CONTRACT�GENERAL TERMS AND CONDITIONS (Continued)





(1)	Shipments to the installation site shall be the responsibility of the Contractor and shall be made by commercial carrier and by padded van or air freight in consideration for payment of the equipment destination (in) charges shown in Rider B.  These charges are exclusive of rigging.  If air shipment by commercial carrier is not specified by the State, shipment shall be made by padded van, or Contractor may, at its option, use a premium method of transportation (e.g., air freight), but the State shall pay only equipment destination charges shown in Rider B.  Machines shall be preserved, packed and marked in accordance with Contractor's standard practice.


(2)	When the State elects to specify air shipment by commercial carrier, written authorization for such method shall be furnished to the Contractor at lease 30 days prior to the scheduled shipping date and the State shall pay the air freight charges in lieu of the equipment destination (in) charges shown in Rider B.  The Contractor shall furnish copies of the freight bills to substantiate transportation charges billed by the Contractor to the State.


(3)	Transportation charges for the shipment of empty packing cases shall be paid by the Contractor except when equipment is moved from one State location to another.


(4)	Prior to acceptance of the equipment, the contractor shall bear the cost of transportation, rigging, and/or drayage whenever equipment is shipped or moved for mechanical replacement purposes unless the replacement was due to fault or negligence by the State.


(5)	The State shall pay only those rigging costs incurred at the State's location unless otherwise agreed to between the State and the Contractor.


b.	Installation


(1)	The State shall furnish such labor as may be necessary for unpacking and placement of equipment when in possession of the State.


(2)	Supervision of unpacking and placement of equipment shall be furnished by the Contractor during the Contractor's normal working hours without additional charge to the State.


15.	Training and Technical Services


a.	Training


	The Contractor agrees to provide informal, "hands-on" instruction for experienced personnel in operation of the equipment, at no additional charge to the State, at mutually agreeable times prior to, or subsequent to, equipment installation, for purposes of familiarization.  Any additional training to be provided will be as stated in Rider H.


b.	Technical and Other Personal Services


	Personal services to be provided by the Contractor to the State, if any, will be as stated in Rider I.


�
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16.	Invoices and Payments


a.	Submission of Invoices


	The Contractor shall render invoices in triplicate to the name and address listed on Rider A.  Invoices for purchases and software fees are not due and payable until successful completion of any applicable acceptance testing.  Invoices for services are not due and payable, and do not constitute an obligation of the State, until the month following the month for which charges accrue.  Installment payments, if any, shall be in accordance with Rider E payment schedules.


b.	Additional Charges


	If additional charges for maintenance outside the Period of Maintenance Coverage are applicable, the State shall furnish the Contractor an Authorization to Bill, which shall contain sufficient information for the Contractor to compute appropriate charges.  Such Authorization to Bill shall be submitted promptly following the end of the month covered by the authorization, and shall be based on appropriate records subject to joint review by the State and the Contractor at the request of either party.


c.	Payment


	The State shall make every reasonable effort to pay invoices as promptly as regular State fiscal procedures permit.


d.	Required Payment Date


	If the Contractor is a nonprofit organization and contract value is less then $500,000, or if the Contractor is a small business, payment is due thirty (30) days from the date the equipment, software or services are received and accepted by the State of thirty (30) days from the date a correct invoice is received in the office specified by the State, whichever is later.  Payment is due to any other Contractor sixty (60) days from the date the equipment, software or services are received and accepted by the State or sixty (60) days from the date a correct invoice is received in the office specified by the State, whichever is later.  When provision is made for a testing period preceding acceptance by the State, date of acceptance shall mean the date the equipment or software is accepted by the State during the specified testing period.


17.	Taxes


	The State of California is exempt from Federal excise taxes and no payment shall be made for any personal property taxes levied on the Contractor or on any taxes levied on employee wages.  The State will only pay for any State or local sales or use taxes on the services rendered or equipment, parts or software supplied to the State pursuant to this contract.


18.	Documentation


	The Contractor agrees to provide to the State, at charges no more than those made by the Contractor to its other customers for similar publications, a reasonable number of all nonproprietary manuals and other printed materials, and updated versions thereof, which are necessary or useful to the State in its use of the equipment or software provided hereunder.  The Contractor agrees to provide 
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	additional documentation at prices not in excess of charges made by the Contractor to its other customers for similar documentation.


	If the Contractor is unable to perform maintenance or the State desires to perform its own maintenance on equipment purchased under this contract, then upon written notice by the State the Contractor will provide at Contractor's then current rates and fees adequate and reasonable assistance including relevant documentation to allow the State to maintain the equipment based on Contractor's methodology.  The Contractor agrees that the State may reproduce such documentation for its own use in maintaining the equipment.  If the Contractor is unable to perform maintenance, the Contractor agrees to License to use the above noted documentation, any other Contractor that the State may have hired to maintain the equipment.  The State agrees to include the Contractor's copyright notice on any such documentation reproduced, in accordance with copyright instructions to be provided by the Contractor.


19.	Confidentiality of Data


	All financial, statistical, personal, technical and other data and information relating to the State's operation which are designated confidential by the State and made available to the Contractor in order to carry out this agreement, or which become available to the Contractor in carrying out this agreement, shall be protected by the Contractor from unauthorized use and disclosure through the observance of the same or more effective procedural requirements as are applicable to the State.  The identification of all such confidential date and information as well as the State's procedural requirements for protection of such data and information from unauthorized use and disclosure shall be provided by the State in writing to the Contractor.  If the methods and procedures employed by the Contractor for the protection of the Contractor's data and information are deemed by the State to be adequate for the protection of the State's confidential information, such methods and procedures may be used, with the written consent of the State, to carry out the intent of this paragraph.  The Contractor shall not be required under the provisions of this paragraph to keep confidential any data or information which is or becomes publicly available, is already rightfully in the Contractor's possession, is independently developed by the Contractor outside the scope of this agreement, or is rightfully obtained from third parties.


20.	Major Field Modifications


	If the Contractor is responsible, under this contract, for the maintenance of equipment under this contract, the Contractor shall provide for on-site field modification of the equipment under the provisions of Rider F.


21.	General Indemnity


	The Contractor agrees to indemnify, defend and save harmless the State, its officers, agents and employees from any and all claims and losses, with the exception of consequential damages, accruing or resulting to any other person, firm, or corporation furnishing or supplying work, services, materials or supplies in connection with the performance of this contract, and from any and all claims and losses accruing or resulting to any person, firm or corporation which may be injured or damaged by the Contractor in the performance of this contract which are attributable to the negligence or intentionally tortuous acts of the Contractor provided that the Contractor is notified in writing within 30 days that the State has knowledge of such claims.
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22.	Patent, Copyright, and Trade Secret Protection


a.	The Contractor, at its own expense, shall defend any action brought against the State to the extent that such action is based upon a claim that the equipment or software supplied by the Contractor, or the operation of such equipment pursuant to a current version of Contractor-supplied operating software, infringes a United States patent, or copyright or violates a trade secret.  The Contractor shall pay those costs and damages finally awarded against the State in any such action.  Such defense and payment shall be conditioned on the following:


(1)	That the Contractor shall be notified within a reasonable time in writing by the State of any notice of such claim; and,


(2)	That the Contractor shall have the sole control of the defense of any action on such claim and all negotiations for its settlement or compromise, provided, however, that when principles of government or public law are involved, the State shall have the option to participate in such action at its own expense.


b.	Should the machines or software, or the operation thereof, become, or in the Contractor's opinion are likely to become, the subject of a claim of infringement of a United States patent, copyright or a trade secret, the State shall permit the Contractor at its option and expense either to procure for the State the right to continue using the machines or software, or to replace or modify the same so that they become noninfringing.  If neither of these options can reasonably be taken, or if the use of such equipment or software by the State shall be prevented by injunction, the Contractor agrees to take back such equipment or software, and refund any sums the State has paid Contractor less any reasonable amount for use or damage and make every reasonable effort to assist the State in procuring substitute equipment or software.  If, in the sole opinion of the State, the return of such infringing equipment or software makes the retention of other items of equipment or software acquired from the Contractor under this contract impractical, the State shall then have the option of terminating the contract, or applicable portions thereof, without penalty or termination charge.  The Contractor agrees to take back such equipment or software and refund any sums the State has paid Contractor less any reasonable amount for use or damage.


c.	The Contractor shall have no liability to the State under any provision of this Paragraph 22 with respect to any claim of patent, copyright, or trade secret infringement which is based upon:


(1)	The combination or utilization of machines furnished hereunder with machines or devices not made or furnished by the Contractor.


(2)	The operation of machines furnished by the Contractor under the control of any operating software other than, or in addition to, the aforementioned current version of Contractor-supplied operating software.


(3)	The modification by the State of the machines furnished hereunder or of the aforementioned software.


(4)	The combination or utilization of software furnished hereunder with noncontractor's supplied software.


d.	The foregoing states the entire liability of the Contractor with respect to infringement of patents, copyrights and trade secrets.
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23.	Risk of Loss or Damage


	The State shall be relieved from all risks of loss or damage to the equipment under this contract prior to installation as defined in Paragraph 6, "Installation and Delivery Dates," except when such loss or damage is due to fault or negligence of the State.


24.	Contractor's Liability for Injury to Persons or Damage to Property


a.	The Contractor shall be liable for damages arising out of injury to the person and/or damage to the property of the State, employees of the State, persons designated by the State for training, or any other person(s) other than agents or employees of the Contractor, designated by the State for any purpose, prior to, during, or subsequent to delivery, installation, acceptance, and use of the equipment either at the Contractor's site or at the State's place of business, provided that the injury or damage was caused by the fault or negligence of the Contractor.


b.	Contractor shall not be liable for damages arising out of or caused by an alteration or an attachment not made or installed by the Contractor, or for damage to alterations or attachments that may result from the normal operation and maintenance of the Contractor's equipment.


25.	Warranty


	The Contractor warrants that all machines purchased under this contract when installed will be in good working order and will conform to the Contractor's published specifications.  If the Contractor is responsible under this contract to maintain the equipment under this contract, the Contractor will make all adjustments, repairs, and parts replacements necessary to maintain the machines in this condition.  Specific warranty provisions are as detailed in Rider A.  All machines are supplied subject to these warranties.


26.	Rights and Remedies of State for Default


a.	In the event any equipment, software, or service furnished by the Contractor in the performance of this contract should fail to conform to the specifications therefore, the State may reject the same, and it shall thereupon become the duty of the Contractor to reclaim and remove the same forthwith, without expense to the State, and immediately to replace all such rejected equipment, software, or service with others conforming to such specifications; provided that should the Contractor fail, neglect or refuse to do so the State shall thereupon have the right to purchase in the open market, in lieu thereof, a corresponding quantity of any such equipment, software, or service and to deduct from any moneys due or that may thereafter become due to the Contractor the difference between the price named in this contract and the actual cost thereof to the State.


b.	In the event the Contractor shall fail to make prompt delivery as specified of any equipment, software, or service, the same conditions as to the rights of the State to purchase in the open market and to reimbursement set forth above shall apply, except as otherwise provided in Paragraph 31, "Force Majeure".


c.	In the event of the cancellation of this contract either in whole or in part, by reason of the default or breach thereof by the Contractor, any loss or damage sustained by the State in procuring any equipment, software or service which the Contractor therein agreed to supply shall be borne and paid for by the Contractor.
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d.	The rights and remedies of the State provided above shall not be exclusive and are in addition to any other rights and remedies provided by law or under the contract.


27.	Limitation of Liability


a.	The equipment shall be under State's exclusive management and control.  The State agrees that the Contractor shall not be liable for any damages caused by the State's failure to fulfill any State responsibilities of assuring the proper use, management and supervision of the machines and programs, audit controls, operating methods, and office procedures, and for establishing all proper checkpoints necessary for the State's intended use of the machines.


b.	Contractor's liability for damages to the State for any cause whatsoever, and regardless of the form of action, whether in contract or in tort including negligence, shall be limited to the greater of $200,000 or the purchase price stated herein for the specific machines that caused the damages or that are the subject matter of or area directly related to the cause of action.  In those instances where Contractor has failed to deliver machines as called for by the Contract, or machines have been returned to Contractor for failure to pass an Applicable Acceptance Test, the Limitation of Liability provided above shall not limit any right to recover the 'Cost to Cover.'  'Cost to Cover' means the cost of procuring a machine or machines of equivalent (not greater) capability, function, and performance, less the Contractor's bid price.


	The foregoing limitation of liability shall not apply to the payment of costs and damage awards referred to in Paragraph 22, entitled "Patent, Copyright, and Trade Secret Protection", to claims covered by other specific provisions calling for liquidated damages or specifying a different limit of liability, or to claims for injury to persons or damage to property caused by Contractor's negligence.  This limitation of liability does not apply to the receipt of court costs or attorney's fees that might be awarded by a court in addition to damages after litigation based on this contract.


c.	In no event will either the Contractor or the State be liable for consequential damages even if notification has been given as to the possibility of such damages.


28.	Disputes


a.	Any dispute concerning a question of fact arising under the terms of this agreement which is not disposed of within a reasonable period of time by the Contractor and State employees normally responsible for the administration of this contract shall be brought to the attention of the Chief Executive Officer (or designated representative) of each organization for joint resolution.  At the request of either party, the State shall provide a forum for discussion of the disputed item(s), at which time the State Chief of Procurement, or his representative, shall be available to assist in the resolution by providing advice to both parties as to the State of California EDP policies and procedures.  If agreement cannot be reached through the application of high level management attention, either party may assert its other rights and remedies within this contract or within a court of competent jurisdiction.


b.	The State and the Contractor agree that, the existence of a dispute notwithstanding, they will continue without delay to carry out all their responsibilities under this contract which are not affected by the dispute.
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29.	Contractor's Power and Authority


	The Contractor warrants that it has full power and authority to grant the rights herein granted and will hold the State hereunder harmless from and against any loss, cost, liability, and expense (including reasonable attorney fees) arising out of any breach of this warranty.  Further, Contractor avers that it will not enter into any arrangement with any third party which might abridge any rights of the State under this contract.


30.	Title to Equipment


	Unless otherwise specified in Rider A, title to the equipment shall remain in the Contractor assigns, if any, until such time as the full purchase prices, applicable taxes and interest charges, if any, are paid to the Contractor.  Title to each machine will be transferred to the State when its purchase price, taxes, and associated interest charges, if any, are paid.  Title to a special feature installed on a machine and for which only a single installation charge was paid shall pass to the State at no additional charge, together with title to the machine on which it was installed.


31.	Force Majeure


	Except for defaults of subcontractors, neither party shall be responsible for delays or failures in performance resulting from acts beyond the control of the offending party.  Such acts shall include but shall not be limited to acts of God, fire, flood, earthquake, other natural disasters, nuclear accident, strike, lockout, riot, freight embargo, public regulated utility, or governmental statutes or regulations superimposed after the fact.  If a delay or failure in performance by the Contractor arises out of a default of its subcontractor, and if such default arised out of causes beyond the control of both the Contractor and subcontractor, and without the fault or negligence of either of them, the Contractor shall not be liable for damages of such delay or failure, unless the supplies or services to be furnished by the subcontractor were obtainable from other sources in sufficient time to permit the Contractor to meet the required performance schedule.


32.	Waiver of Breach


	No term or provision of this contract shall be deemed waived and no breach excused, unless such waiver or consent shall be in writing and signed by an individual authorized to so waive or consent.  Any consent by either party to, or waiver of, a breach by the other, whether express or implied, shall not constitute a consent to, waiver of, or excuse for, any other breach or subsequent breach, except as may be expressly provided in the waiver or consent.


33.	Conflict With Existing Law


	The Contractor and the State agree that if any provision of this contract is found to be illegal or unenforceable, such term or provision shall be deemed stricken and the remainder of the contract shall remain in full force and effect.  Either party having knowledge of such term or provision shall promptly inform the other of the presumed non-applicability of such provision.  Should the offending provision go to the heart of the contract, the contract shall be terminated in a manner commensurate with the interests of both parties, to the maximum extent reasonable.
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34.	Assignment


	This contract shall not be assignable in whole or in part without written consent of the State.  It is the policy of the State of California to withhold consent from proposed assignments, subcontracts, or novations when such transfer of responsibility would operate to decrease the State's likelihood of receiving performance on the contract.  The State does not normally object to the granting of assignments for financial purposes, provided that the original Contractor retains all of its responsibilities and obligations under the contract.  In the event of any assignment hereunder to which the State has consented, each such assignment shall contain a provision that further assignments shall not be made to any third or subsequent party without any additional written consent of the State.


35.	Governing Law


	This contract shall be governed by and construed in accordance with the laws of the State of California.


36.	Limitation of Actions


	No action, regardless of form, arising out of this contact may be brought by either party more than two years after the cause of action has arisen, or in the case of nonpayment, more than two years from the date of the last payment, except where either party (within two years after a cause of action has arisen) provides the other party in writing a notice of a potential cause of action, disclosing all material facts then known by the notifying party concerning such cause of action, then the notifying party may bring an action based on the matter so disclosed at any time prior to the expiration of four years from the time the cause of action arose.


37.	Termination of Contract


a.	Upon termination or other expiration of this contract, each party will assist the other party in orderly termination of the contract and the transfer of all assets, tangible and intangible, as may facilitate the orderly, nondisrupted business continuation of each party.


b.	Prior to the expiration of this contract, this contract may be terminated for the convenience of both parties by mutual consent.


c.	If the term of this contract extends into fiscal years subsequent to that in which it is approved, such continuation of the contract is subject to the appropriation of funds for such purpose by the Legislature.  If funds to effect such continued payment are not appropriated, Contractor agrees to take back any affected equipment and software furnished under this contract, terminate any services supplied to the State under this contract, and relieve the State of any further obligation therefore.


d.	State agrees that if the provision of Paragraph 37c above are invoked, equipment shall be returned to Contractor in substantially the same condition in which it was delivered to the State, subject to normal wear and tear.  State further agrees to pay for packing, crating, transportation to Contractor's nearest facility and for reimbursement to the Contractor for his expenses incurred in assisting in such packing and crating.


e.	The State may terminate this agreement under the provisions of Paragraph 26, "Rights and Remedies of State for Default".


�
STATE MODEL PURCHASE CONTRACT�GENERAL TERMS AND CONDITIONS (Continued)





38.	Contractor Evaluation


	In accordance with the California Government Code, contractor performance evaluation will be completed within the guidelines of the State Administrative Manual, Section 1218.  The State contracting agency, upon contract completion, will complete and forward the contractor evaluation to the Department of General Services.


39.	Assignment of Antitrust Actions


	The following provision of Government Code Section 4552, 4553, and 4554 (Statutes of 1978, Ch. 414) shall be applicable to the Contractor.


	"In submitting a bid to a public purchasing body, the bidder offers and agrees that if the bid is accepted, it will assign to the purchasing body all rights, title, and interest in and to all causes of action it may have under section 4 of the Clayton Act (15 U.S.C. sec. 15) or under the Cartwright Act [Chapter 2 (commencing with section 16700) of part 2 of division 7 of the Business and Professions Code], arising from purchases of goods, materials, or services by the bidder for sale to the purchasing body pursuant to the bid.  Such assignment shall be made and become effective at the time the purchasing body tenders final payment to the bidder."


	"If an awarding body or public purchasing body receives, either through judgment or settlement, a monetary recovery for a cause of action assigned under this chapter, the assignor shall be entitled to receive reimbursement for actual legal costs incurred and may, upon demand, recover from the public body any portion of the recovery, including treble damages, attributable to overcharges that were paid by the assignor but were not paid by the public body as part of the bid price, less the expenses incurred in obtaining that portion of the recovery."


	"Upon demand in writing by the assignor, the assignee shall, within one year from such demand, reassign the cause of action assigned under this part if the assignor has been or may have been injured by the violation of law for which the cause of action arose and (a) the assignee has not been injured thereby, or (b) the assignee declines to file a court action for the cause of action."


40.	Covenant Against Gratuities


	The Contractor warrants by signing hereon that no gratuities (in the form of entertainment, gifts, or otherwise) were offered or given by the Contractor or any agent or representative of the Contractor, to any officer or employee of the State with a view toward securing the contract or securing favorable treatment with respect to any determinations concerning the performance of the contract.  For breach or violation of this warranty, the State shall have the right to terminate the contract, either in whole or in part, and any loss or damage sustained by the State in procuring on the open market any items which Contractor agreed to supply shall be borne and paid for by the Contractor.  The rights and remedies of the State provided in the clause shall not be exclusive and are in addition to any other rights and remedies provided by law or under the contract.


41.	National Labor Relations Board Certification


	By signing hereon the Contractor swears under penalty of perjury that no more than one final, unappealable finding of contempt of court by a federal court has been issued against the Contractor within the immediately preceding two-year period because of the Contractor's failure to comply with an order of the National Labor
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	Relations Board.  This provision is required by, and shall be construed in accordance with, Public Contract Code Section 10296.


42.	Statement of Compliance


	The Contractor's signature affixed hereon and dated shall constitute a certification under the penalty of perjury under the laws of the State of California that the Contractor has, unless exempted, complied with the nondiscrimination program requirements of Government Code Section 12990 and Title 2, California Administrative Code, Section 8103.


43.	Examination and Audit


	The contracting parties shall be subject to the examination and audit of the State Auditor General for a period of three (3) years after final payment under the contract in accordance with Government Code Section 10532.  The examination and audit shall be confined to those matters connected with the performance of the contract, including, but not limited to the costs of administering the contract.
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This Rider is used to provide the address for invoicing purposes, to provide warranty provisions, to establish price decline protection, and to provide any other items of a contractual nature required by the solicitation document which are not provided for in other sections of the contract.  It is unique to each procurement.  The specific language will normally be prescribed by the State, but it may be modified through negotiation during the procurement process.





The following example is for illustrative purposes only.
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1.	INVOICES


	Invoices shall be submitted to:


		


		


		


2.	WARRANTY


a.	Contractor will furnish all maintenance service and parts for a period of 90 days beginning on the first day of the successful performance period, provided that such maintenance service or parts are not required because of accident, neglect, misuse, failure of electrical power or air conditioning, humidity control, or causes other than ordinary use.  Any such service required as a result of erroneous site preparation specifications furnished by the Contractor (See General Terms and Conditions, Paragraph 5) or otherwise required due to the fault or negligence of the Contractor, shall be provided by the Contractor at no additional charge.  All replaced parts shall become the property of the Contractor.  Prior to the expiration of the warranty period, whenever equipment is shipped for mechanical replacement purposes, the Contractor, shall bear all costs of such shipment including, but not limited to, costs of packing, transportation, rigging, drayage, and insurance.  The warranty shall apply to the replacement machine beginning on the first day of the successful performance period for the replacement machine.


b.	For one year, beginning on the first day of the successful performance period, the Contractor warrants to the State that the machines are free from defects in material and workmanship.  Machines designated as newly manufactured may contain some used parts which are warranted equivalent to new in performance when used in these machines.  Contractor's obligation with respect to defects in material and workmanship is limited to furnishing, on an exchange basis, replacements for machine or parts which have been properly reported by the State as having been, in its opinion, defective and are so found by the Contractor upon inspection.


c.	Service pursuant to this warranty will be furnished by the Contractor's nearest service location.  The Contractor shall have prompt access to the machine to perform this service.  There shall be no charge for travel expense associated with services for which the Contractor is responsible under this warranty provision.


d.	The Contractor shall not be responsible for failure to render service due to causes beyond its control.  When a noncontractor's control program is used and as a result the Contractor's Maintenance Diagnostic routines do not pinpoint the failure, the State shall pay for the time spent by the Contractor in diagnosing the failure at the applicable per-call rate per man-hour then in effect.
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e.	When Contractor is called to perform remedial maintenance service on the equipment and by mutual agreement it is determined that either no failure existed or that the service was outside the scope of the warranty as set forth in this Paragraph 2, the State shall pay for the travel expense and the time spent by the Contractor at the applicable per-call rate per man-hour then in effect.


f.	Unless otherwise mutually agreed, the Contractor shall not be required to adjust or repair any machine or part if it would be impractical for Contractor personnel to do so because of alterations made by or on behalf of the State in the machine, or because its connection by mechanical or electrical means to another machine or device not furnished by the Contractor.  Increased service pursuant to this warranty caused by any alteration or attachment shall be paid for by the State at the applicable per-call rate per man-hour then in effect, unless the Contractor elects not to apply such charge on an individual instance basis.


3.	PRICE DECLINE (Applicable to Third Party Contractors)


	Prices quoted shall be the maximum for the contract period subject to any price escalation provisions.  However, should a price decline be announced by the manufacturer after contract award, but prior to a third party contractor taking title to the equipment; and should the third party contractor be the recipient of this manufacturer's price decline; it shall be passed on in total to the State of California by the third party contractor.  Any interest, finance, or other charges based on the contract price will be recomputed using the original bid rates and the differences will also be passed to the State in total.


4.	PRICE DECLINE (Applicable to Manufacturers)


	Prices quoted shall be maximum for the contract period subject to any price escalation provisions.  However, should a price decline be announced by the manufacturer after contract award, but prior to the State taking title to the equipment, it shall be passed on in total to the State of California by the manufacturer.  Any interest, finance, or other charges based on the contract price will be recomputed using the original bid rates and the differences will also be passed to the State in total.


5.	CONNECTION POINTS FOR CENTRAL PROCESSOR EVALUATION EQUIPMENT


	If requested by the State, the Contractor agrees to identify, on all items of equipment supplied under this contract, all appropriate test points for connecting one of the commercially available hardware monitors designed to measure system activity.
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This Rider is normally prepared by the State agency acquiring the equipment and associated services.  Acceptance testing of equipment being acquired is intended to ensure that the hardware and operating software (if any) operate in substantial accord with the Contractor's published technical specifications, that they are adequate to accomplish the tasks for which they are being acquired (meet performance specifications), and that they evidence a satisfactory level of performance reliability, prior to their acceptance by the State.  Acceptance testing for other Contractor-supplied software is intended merely to ensure that the software performs in accordance with the Contractor's published specifications or, if custom written, to the State's specifications.





The following example is for illustrative purposes only and is based upon a computer system providing the following:





�SYMBOL 183 \f "Symbol" \s 10 \h�	On-line inquiry, during hours of 0800–1700, from 18 remote sites (average of 3 CRT terminals at each site) into master file at central site.


�SYMBOL 183 \f "Symbol" \s 10 \h�	File update transactions from remote sites logged to tape during 0800–1700 and used to update master file during 1700–0100.


�SYMBOL 183 \f "Symbol" \s 10 \h�	General batch processing during 0800–0100.


�SYMBOL 183 \f "Symbol" \s 10 \h�	Program development from 2 Programmer Work Stations during 0800–1700.


Workload data are as follows:





�SYMBOL 183 \f "Symbol" \s 10 \h�	25,000 (-20% to +40%) inquiries per day, with a two (2) second response time desired, and a maximum of five (5) seconds response time required.  0800–1700.


�SYMBOL 183 \f "Symbol" \s 10 \h�	90 (+/-10%) batch jobs.  0800–1700


�SYMBOL 183 \f "Symbol" \s 10 \h�	150 (-15% to +20%) batch jobs.  1700–0100


�SYMBOL 183 \f "Symbol" \s 10 \h�	24 (-20% to +30%) twenty-minute program development sessions.  0800–1700


�SYMBOL 183 \f "Symbol" \s 10 \h�	16 various management reports during 0100–0800 on the first three days of each month.


�SYMBOL 183 \f "Symbol" \s 10 \h�	8 various management reports during 0100–0800 on the fourth and fifth work day of each quarter.


Equipment at Central Site:





A.	Two loosely coupled processors with one CPU used during the prime shift for communications handling and file access, and the other CPU used for program development.  If the on-line inquiry computer goes down, the other CPU will assume its workloads, and programs development will be deferred.  In addition, both are used for batch processing on two shifts.


�
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B.	Five removable pack direct access storage devices, three of which are used for data base, one of which is used for system software, and one of which is used for program development and backup.


C.	Four magnetic tape drives, one of which is used to log all data inquires and file up-date transactions, and three of which are used for batch processing.  Any unused drive may also be used for spooling, if the printer is inoperative.


D.	One line printer, used primarily for generation of periodic reports and program listings.


E.	Two local CRT Programmer Work Stations.


Equipment at Each Remote Site:


A.	Two to five CRT terminals (depending on the number of inquiries).


B.	One character printer.


C.	One tape drive.


D.	Associated communication facilities.
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RIDER D—ACCEPTANCE TESTING


1.	General


	The purpose of this Rider is to set forth specific procedures and performance criteria to implement the testing required by Paragraphs 8 and 9 of the General Terms and Conditions.  Because of the on-line programmatic aspects of the equipment and software, system reliability is of paramount importance, both at the host computer site and at the various remote operating locations.


2.	Acceptance Testing of Host Computer System


a.	Immediately upon certification by the Contractor that the host central processing units, together with all cable-connected peripheral equipment (including programmer work stations) and operating software scheduled for installation at the central site (herein collectively called the computer system), are installed, the State will confirm its installation by running Part A of the benchmark tests required by the IFB/RFP ____________, as described in the benchmark manual accompanying the IFB/RFP.  Upon confirmation by the State that the computer system is installed, the State shall put the computer system to full operational use for acceptance testing purposes.


b.	The minimum acceptable computer system configuration, for the purposes of acceptance testing, is defined as one (1) central processing unit, one (1) operator's console, one (1) megabyte of main memory, four (4) direct access storage devices, three (3) magnetic tape drives, one (1) line printer, one (1) local Programmer Work Station, and all of the channels, controllers, etc., necessary to operate these machines.  If the computer system is operable, in at least the minimum acceptable computer system configuration, at an average level of availability of 95% or more during a thirty (30) day period, it shall be deemed to have met the State's standard for acceptance and shall be accepted by the State.  In addition, each of the machines which collectively constitute the computer system must operate in at least the minimum compliance with the Contractor's published specifications and must attain an average level of availability of 90%.


c.	The average level of availability is a percentage figure computed by dividing the total operational use time during the Period of Maintenance Coverage by the sum of that time and associated downtime during the Period of Maintenance Coverage.  All preventative maintenance time shall be excluded from the performance period hours.


d.	Machine downtime shall begin from the time the State makes a valid effort to contact the Contractor (or its answering service) to report an equipment failure and shall end when the Contractor has returned the machine to the State in operable condition.  Computer system downtime shall begin from the time the State makes a valid effort to contact the Contractor to report that equipment failure has caused the computer system to be inoperable, or operable at less then the minimum acceptable configuration, and shall end when the minimum acceptable computer system configuration has been returned to the State in operable condition.  If the State is unable to contact the Contractor or its answering service, the State shall continue to make frequent attempts to notify Contractor until such contact is made.  If the State fails to make available to the Contractor the machines necessary to test and repair the failed equipment, downtime shall not accrue during the period the State fails to make such machines available to the Contractor.
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e.	During the successful performance period, a minimum of 100 hours of operation use time shall be required as a basis for computation of the average availability level.  However, in computing the availability level, the actual number of operational use hours shall be used when in excess of the minimum stated above.  When it is obvious that the actual operational hours that will be accumulated during the performance period will be less than 100 hours, the operational hours shall be supplemented using Contractor's diagnostic routines or simulated production operations, so as to provide a total of 100 hours.  In addition, the State shall, during the acceptance period, use its best efforts to distribute workloads between and among various machines so that each of them is appropriately exercised.  For example, the function being performed by each computer shall be transposed daily between them, so that each computer will perform the on-line inquiry functions every other day.


3.	Acceptance Testing of Remote Equipment


a.	Immediately upon certification by the Contractor that all equipment and operating software scheduled for the first installation at a remote site (herein collectively called remote subsystem) is installed, the State will confirm its installation by running Part B of the benchmark tests required by IFB/RFP __________, as prescribed in the benchmark manual accompanying the IFB/RFP.  Upon State confirmation that the remote subsystem is installed, the State shall put it to full operational use for acceptance testing purposes.  When remote subsystems are subsequently installed at the remaining remote locations, such benchmark testing shall be waived, and acceptance testing shall begin immediately.


b.	The minimum acceptable remote subsystem configuration, for acceptance testing purposes, is defined as one (1) to four (4) CRT terminals (one terminal may be down), either the character printer or one tape drive (temporarily spooling data for the printer), and all Contractor-supplied communications facilities.  If the remote subsystem is operable, in at least the minimum acceptable remote subsystem configuration, at an average level of availability of 95% or more during a thirty (30) day period, it shall be deemed to have met the State's standard of acceptance and shall be accepted by the State.  In addition, each of the machines which collectively constitute the remote subsystem must operate in at least minimum compliance with the Contractor's published specifications and must obtain an average level of availability of 90%.


c.	The average level of availability for the subsystem and for the machines shall be computed substantially in accordance with the procedures outlined in Paragraph 2c above.


d.	Machine and remote subsystem downtime shall be computed substantially in accordance with the procedures outlined in Paragraph 2d above.


e.	During the successful period, a minimum of fifty (50) hours of operational use time for each remote subsystem, including at least twenty-five (25) hours of operational use time for each CRT terminal, shall be required as a basis for computation of the average availability level.  If necessary, the operational hours shall be supplemented using simulated productive work.
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4.	Acceptance Testing of Additional Items of Equipment


	Individual machines subsequently added to the contract, or machines substituted or field modified by the Contractor, shall undergo acceptance testing substantially in accordance with the procedures set forth in Paragraphs 2b, 2c, and 2d as they relate to the testing of individual machines.  A minimum of twenty-five (25) hours of operational use time shall be required as a basis for computation of the average availability level.  If necessary, the operational hours shall be supplemented using simulated productive work.


5.	Acceptance Testing of Software (other than Operating Software)


a.	Immediately upon certification by the Contractor that a programming aid or program product has been delivered ready for State use, in accordance with the provisions of Paragraph 6b(1) of the General Terms and Conditions, the State shall test such programming aid of program product, in accordance with the procedures outlined below.


b.	For software which is provided at no charge, no performance tests are required.  The State shall ensure, however, that such software has actually been delivered, corresponds to the listing in Rider C, is complete, and can be read into the equipment for use.


c.	For software which is provided at a charge, the State shall thoroughly test such software to be assured that the software performs in accordance with the Contractor's published specifications.  Said acceptance tests shall be mutually agreed to by both parties and shall be substantially in accordance with the proposed test plan contained in the Contractor's response to IFB/RFP ____________.


d.	For the custom program, JCLTEST, written especially for this procurement by the Contractor and further described in Rider A, the acceptance test shall be substantially as set forth below:


(1)	The Contractor shall prepare a variety of run streams to be analyzed by JCLTEST, with varied job control language with known errors, as well as "clean" run streams with no errors.  The State may also, if it desires, add additional input.


(2)	JCLTEST shall be executed, using the above input.


(3)	Error reports produced by JCLTEST shall be compared to ensure the error listings are in consonance with the known errors in the input and to ensure that "clean" runs are passed without error.  All erroneous control cards must be identified and run streams with no errors must be allowed to execute.


�
RIDER E—PAYMENTS SCHEDULES





This Rider is used for term purchase payments schedules.  The State agency should indicate in this Rider the term in number of months acceptable to the State.  The Contractor should provide the payment schedule.
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The method of payment by the State for the following items will be by monthly installments for a period starting upon delivery and acceptance of the equipment and ending with the _______ payment at which time title will pass to the State.  The award of the bid will be predicated on the total cost of all installment payments including any interest charges or by one initial total payment, whichever is in the State's best interest.





The State may elect to prepay any remaining balances prior to the beginning of any payment period.  No prepayment penalties will be assessed against the State for such prepayments (such as, but not limited to, interest and services charges).





The Contractor must complete this Rider indicating the payment schedule for equal monthly payments and the amount to be paid at each installment period should the State elect to execute the prepayment option.  Monthly payments are to include principal, interest and California sales tax.








�
RIDER F—MAINTENANCE PROVISIONS





This section is used to establish the responsibilities of the Contractor and the State as they relate to the maintenance of equipment (including its operating software) and any other software except proprietary software, the maintenance of which is provided for in Rider G.  It is intended that agencies tailor the Rider to conform to specific requirements.





The following language is intended to be for illustrative purposes only.
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1.	General


a.	The purpose of this Rider is to prescribe the responsibilities of the Contractor for maintenance of the equipment listed on Rider B and the software listed on Rider C.


b.	Equipment and Operating Software shall be maintained in good operating condition.  All maintenance service, including both parts and labor, shall be furnished at the maintenance rates specified in Rider B and C.


c.	The Contractor may charge for some software maintenance services, in accordance with the provisions of Paragraph 9 of this Rider.


d.	Warranty provisions are specified in paragraph 25 of the General Terms and Conditions and in Rider A.


2.	Termination


a.	The State may terminate this Rider upon one month's prior written notice.


b.	The State may withdraw any machine from this Rider at any time by giving one month's prior written notice.


3.	Exclusions


Maintenance service does not include:


a.	Electrical work external to the machines or maintenance of accessories, alterations, attachments, or other devices not listed in Rider B.


b.	Repair of damage or increase in service time caused by:  accident; disaster, which shall include, but not be limited to, fire, flood, water, wind, and lightning; transportation; neglect or misuse; alterations, which shall include, but not be limited to, any deviation from Contractor's physical, mechanical, or electrical machine design; attachments, which are defined as the mechanical, electrical or electronic interconnection to a Contractor machine of noncontractor's equipment and devices not supplied by Contractor.


c.	Repair of damage or increase in service time resulting from failure to provide a suitable installation environment with all facilities prescribed by the appropriate Contractor Installation Manual–Physical Planning (including, but not limited to, failure of, or failure to provide adequate electrical power, air conditioning or humidity control).


d.	Repair of damage or increase in service time attributable to the use of the machines for other than data processing purpose for which acquired.


e.	Furnishing platens, supplies or accessories; painting or refinishing the machines or furnishing material therefore; inspecting machines altered by other than Contractor, making specification changes or performing services connected with the relocation of machines; or adding or removing accessories, attachments or other devices.


f.	Such service which is impractical for Contractor to render because of alterations in the machines of their connection by mechanical or electrical means to another machine device.
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g.	Repair of damage, replacement of parts (due to other than normal wear) or repetitive service calls caused by the use of supplies or materials not meeting Contractor's specifications for such supplies or materials.


h.	Repair of damage or increase in service time caused by conversion form one Contractor model to another or the installation or removal of a Contractor feature whenever any of the foregoing was performed by other than the Contractor.


i.	Replacement parts or increases in service time as set forth in the sections covering access to machines (Paragraph 5c) and in Paragraph 9c.


j.	Repair of damage or increase in service time caused by catastrophe, by fault or negligence of the state, or by causes external to the equipment.


k.	Repair of maintenance by contractor that is required to restore such equipment to proper operating condition after any person other than contractor's employee had performed maintenance or otherwise repaired an item of equipment.  An additional charge for such repair or maintenance shall be at contractor's applicable time and material rates and terms then in effect.


4.	Responsibilities of the Contractor


a.	The contractor agrees to provide maintenance coverage during periods selected by the state to keep machines in good working order.  This maintenance service includes:


(1)	Scheduled preventive maintenance based upon the specific needs of the individual machines as determined by contractor.


(2)	Unscheduled, on-call remedial maintenance.  Such maintenance will include lubrication, adjustments, and replacement of maintenance parts deemed necessary by the contractor.


b.	Maintenance parts will be furnished by contractor and will be new or equivalent to new in performance when used in these machines.  Replaced maintenance parts become the property of the contractor.


c.	The Contractor shall specify in writing the frequency and duration of preventive maintenance for the equipment in Rider B.  Preventive (schedules) maintenance shall be performed on a schedule which is mutually acceptable to the State and the Contractor, which is consistent with the State's operating requirements, and which is based upon the specific needs of the equipment as determined by the Contractor.


d.	Remedial maintenance shall be commenced promptly after notification that equipment is inoperative and the Contractor shall always be responsive to the maintenance requirements of the State.  The Contractor's maintenance personnel will normally arrive at the State's installation site within four (4) hours after notification by the State that remedial maintenance is required.  For this purpose, Contractor shall have full and free access to the machines.


e.	When a Customer Engineer responds to a remedial maintenance call and the machine malfunction has not been diagnosed and repair begun within two (2) hours from the time of arrival of the Customer Engineer, the Contractor will utilize 2nd Level Technical Support.  In the event that four (4) additional
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	hours elapse from the time of response to the 2nd level of technical support and the machine's malfunction has not been diagnosed and repair begun, the Contractor will utilize 3rd Level Technical Support.  In any event, the Contractor will assign one or more levels of support for analysis and repair of the problem until the machine has been returned to good operating condition.


	2nd Level Technical Support—A machine(s) specialist with unique training and/or experience who specializes in providing diagnostic assistance and/or repair expertise when a service call is particularly difficult.


	3rd Level Technical Support—A machine(s) specialist whose geographic responsibilities normally include multiple Field Engineering Branch Offices and who has received in-depth specialized training and experience and possesses extensive diagnostic ability specifically designed to assist on unusually complex problems.


5.	Responsibilities of the State


a.	The State will provide adequate storage space for spare parts, and adequate working space, including heat, light, ventilation, electrical current and outlets, for the use of the Contractor's maintenance personnel.  These facilities shall be within a reasonable distance of the equipment to be serviced and shall be provided at no charge to the Contractor.


b.	Unless mutually agreed on by the Contractor and the State, State personnel will not perform maintenance or attempt repairs to the equipment while such equipment is under the purview of this Rider.


c.	Subject to the State's security regulations, the Contractor shall have full and free access to the machines to provide service thereon.





d.	The State will be responsible for the additional cost of remedial maintenance if a system which has been modified by substitution and/or additions provided by a third party and the system or machine failure was caused by the system modification.


e.	The State shall provide an appropriate operating environment, including temperature, humidity, and electrical power, in accordance with the environmental requirements contained in the Contractor's published specifications for the equipment listed on Rider B.


6.	Maintenance Coverage


a.	Period of maintenance coverage:


(1)	The State may select a period or periods of maintenance coverage in accordance with the following:


(a)	A minimum monthly maintenance charge entitles the State to maintenance coverage during the Principal Period of Maintenance.


(b)	The State may select in lieu of the hours available for the minimum monthly maintenance charge, one or more of the optional periods of maintenance coverage for an additional charge as show in Attachment to Rider C.  The additional charge is based on a 


�
/// EXAMPLE ///


RIDER F—MAINTENANCE PROVISIONS (Continued)





	percent of the minimum monthly maintenance charge, depending on the optional periods selected and the applicable machine group.


(2)	The hours of maintenance coverage for a machine on Monday through Friday shall be the same each day; and the hours on Saturday and Sunday shall be the same hours on all Saturdays or Sundays.


(3)	The State may change its selected period of maintenance coverage by giving Contractor fifteen (15) days prior written notice.


(4)	All machines covered under this Agreement must have a simultaneous span of time within the selected periods of maintenance coverage, at least equal to the shortest period offered for any machine in the system.


(5)	If the State requests unscheduled, on-call remedial equipment maintenance to be performed at a time which is outside the selected periods of maintenance coverage, the service will be furnished at the applicable per-call rates per man-hour as set forth in Attachment to Rider C.  Travel expenses are billable as set forth in Attachment to Rider C.


b.	Preventive Maintenance (scheduled)


(1)	Preventive maintenance can either be performed within or outside of the Principal Period of Maintenance.  An additional charge may be made for preventive Maintenance to be performed outside of the Principal Period of Maintenance (PPM), as set forth in Attachment to Rider C.  No additional charge shall be made for preventive maintenance which is to be performed within the PPM.


c.	Remedial Maintenance (unscheduled)


(1)	Remedial maintenance shall be performed after notification by authorized State personnel that the equipment is inoperative.


(2)	The Contractor shall provide the State with a designated point of contact and will make arrangement to enable its maintenance representative to receive such notification.


(3)	There shall be no additional maintenance charges for:


(a)	Remedial maintenance during the period of maintenance coverage unless the remedial maintenance is due to the fault or negligence of the State.


(b)	Time spent by maintenance personnel after arrival at the site awaiting the arrival of additional maintenance personnel and/or delivery of parts, etc., after a service call has been commenced.


(c)	Remedial maintenance required because the scheduled preventive maintenance preceding the malfunction had not been performed, unless the State had failed to provide access to the equipment.


(d)	For time of delay beyond the period described in Paragraph 4d, Contractor shall continue to perform maintenance for the same amount
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	of the time outside the covered period without additional charge to the State.


(e)	Work performed during the first hour when remedial maintenance service is requested during the covered period of maintenance and the actual work is begun outside such period.


7.	Maintenance Credit for Inoperative Machines


a.	The Contractor shall grant a proportionate maintenance credit on a machine shown in Rider B when the machine is inoperative for consecutive scheduled work periods totaling 24 hours from the time the State notifies the Contractor the machine was inoperative, provided (1) the machine became inoperative through no fault of the State, and (2) the breakdown was attributable to equipment failure.


b.	Contractor shall grant a credit to the State for each such hour in the amount of 1/168 of the total maintenance charges for the inoperative machine plus 1/168 of the total monthly maintenance charges for any Contractor-supplied interconnected machine which became unusable as a result of a breakdown.


c.	The amount of credit granted for each machine during a calendar month shall not exceed the total monthly maintenance charges.


8.	Engineering Changes


a.	Engineering changes, determined applicable by Contractor, will be controlled and installed by Contractor on equipment covered by this contract.  The State may elect to have only mandatory changes, as determined by Contractor, installed on machines so designated.  A written notice of this election must be provided to the Contractor for written confirmation.  There shall be no charge for engineering changes made.  Any Contractor-initiated change shall be installed at a time mutually agreeable to the State and the Contractor.  Contractor reserves the right to charge, at its then current time and material rates, for additional service time and materials required due to noninstallation of applicable engineering changes after Contractor has made a reasonable effort to secure time to install such changes.


9.	Relocation of Equipment


a.	In the event the equipment being maintained under the terms and conditions of this contract is moved to another location within the State of California, the Contractor shall continue the maintain the equipment at the new location.


b.	The charges of the Contractor to dismantle and pack the equipment and installation at the new location shall be at the rates set forth in Attachment to Rider C.


c.	The State agrees to pay all costs incidental to any move, including costs for packing, crating, rigging, transportation, unpacking, uncrating, insurance, installation, and State and local sales tax, if any.
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10.	Maintenance Charges


a.	The monthly maintenance charges described in Rider B include all maintenance costs, and the State will pay no additional charges unless specifically set forth in this rider.


b.	Maintenance charges for fractions of a calendar month shall be computed at the rate of 1/30 of the applicable Total Monthly Maintenance Charge, as shown in Rider B, for each day maintenance was provided.


c.	There will be no charge for travel expense associated with maintenance service or programming service under this Agreement except that actual travel expenses will be charged in those instances where the site at which the machine is located is not normally accessible by private automobile or scheduled public transportation.


d.	All maintenance and other service activities (including but not limited to activities relating to pre-installation planning, inspections, relocation of machines, engineering changes and altered programming) which may be made available by Contractor to the State at no additional charge or at Contractor's then applicable time and material charges, in connection with any machines or programming supplied under this Agreement, shall be subject to the terms and conditions of this Agreement—unless such activities are provided under another written agreement signed by the State and the Contractor.


e.	Maintenance rates shall be firm for the contract period subject to a maximum annual maintenance escalation as set forth in Riders B and C.


11.	Software Maintenance


a.	Types of Service


(1)	Category I Service—When Category I Service is specified, Contractor will provide a central service location which will accept documentation, in a format prescribed by Contractor, indicating that a problem is caused by a defect in the program.  Contractor will respond to a defect in the current unaltered release of the program by issuing:  defect correction information such as correction documentation, corrected code, or notice of availability of corrected code, or a restriction or a bypass.  Unless Category II service is also specified for the program, the State shall be responsible for the preparation and submission of documentation to the central service.


(2)	Category II Service—When Category II Service is specified and a problem occurs which the State determines is caused by the use of a program and the diagnosis of the designated Contractor representative indicates the problem is caused by a defect in the unaltered portion of a current release of the program, the Contractor representative will perform the following problem resolution activities:


(a)	attempting to correct or bypass the defect by providing the State with correction information issued by the central service, if available, or


(b)	assisting the State with preparing documentation for submission to the central service, if specified as available; and, in any event
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(c)	if the program inoperable, making a reasonable attempt to resolve the problem by assisting the State in applying a local fix or providing a bypass.


(3)	Category III Service—When Category III Service is specified and the State encounters a problem, which the State diagnosis indicates is caused by a defect in the unaltered portion of a current release of the program, the State may request Contractor assistance in resolving the problem.  Such assistance, if requested, will be provided by a designated Contractor representative and may be subject to the availability of personnel.  This assistance may include, but not extend beyond, the following problem resolution activities:


(a)	attempting to correct or bypass the defect by providing the State with correction information issued by the central service, if available; or


(b)	assisting the State with preparing documentation for submission to the central service, if specified as available; and, in any event


(c)	if the program is inoperable, making a reasonable attempt to resolve the problem by assisting the State in applying a local fix or providing a bypass.


(4)	Other types of program services may be specified by Contractor and designated in Rider C.


(5)	Although the Contractor shall make every reasonable effort to correct errors, Contractor does not guarantee service results or represent or warrant that all errors or program defects will be corrected.


b.	Charges


(1)	Category I and Category II Services shall be provided at no additional charges to the State.  Category III Service shall be provided to the State at the rates shown in Attachment to Rider C.


(2)	Contractor shall also have the right to charge for any additional effort which results from providing program services for an altered program or a release which is not current.  Such charge(s) will be at the Contractor's then current rates.


�
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This Rider is intended to provide the State with a license to use those proprietary program products which are necessary (or advantageous) to the State in performing the work for which the equipment was acquired.





The following language was adapted from the State's model software contract and may be used as a model.
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1.	License Grant


a.	Contractor hereby grants to the State and the State hereby accepts from Contractor, subject to terms and conditions of this Rider, a nonexclusive, nontransferable license to use the Software Products listed in Rider B and C and further described in Contractor's technical specifications (hereinafter referred to as "Software Products").


b.	The license granted above authorizes the State to use the Software Products in machine-readable form on the computer system located at (Installation address).  Said computer system and its associated units (collectively referred to as "CPU") are designated as (Manufacturer name, model and serial number), provided that if the CPU is inoperative due to malfunction, the license herein granted shall be temporarily extended to authorize the State to use the Software Products, in machine-readable form, on any other State CPU until the designated CPU is returned to operation.  By prior written notice, the State may redesignate the CPU on which the Software Products are to be used.  The redesignation will be effective upon the date specified in the notice of redesignation.


c.	The State may use the Software Products in the conduct of its own business, and any division thereof.


2.	Maintenance


a.	The correction of any residual errors in any Software Products which may be discovered by Contractor or by the State will be considered maintenance.  Such maintenance will be performed by Contractor without additional charge for twelve (12) months after installation.  Suspected errors discovered by the State in the Software Products will be handled by the following procedure:


(1)	A listing of the output and a copy of the identical input data in machine-readable form will be submitted to the Contractor, along with a complete copy of the appropriate Contractor information form and a listing of the contents of pertinent portions of the main memory of the CPU at the time the error condition was noted.


(2)	Errors in Software Products as verified by Contractor will be corrected by providing a new copy of said Software Products (or of the affected portions) in machine-readable form.


(3)	The Contractor shall attempt to correct Software Product errors within a reasonable time.


b.	Contractor will be available to assist the State in isolating and correcting error conditions caused by the State's particular hardware or operating system at rates listed in Attachment to Rider C.


c.	If Contractor is called upon by the State to correct an error by State negligence, modification by State, State supplied data, machine or operator failure, or due to any other cause not inherent in the original Software Products, Contractor reserves the right to charge State for such services on a time and material basis at rates listed in Attachment to Rider C.
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3.	Right to Copy of Modify


a.	Any Software Product provided by Contractor in machine readable form may be copied, in whole or in part, in printed or machine-readable form for use by the State with the designated CPU, for use by the State to perform one-time benchmark tests, for archival or emergency restart purposes, to replace a worn copy, to understand the content of such machine-readable material, or to modify the Software Product as provided below; provided, however, that no more than three printed copies and five machine-readable copies will be in existence under this Agreement at any one time without prior written consent from Contractor, such consent not to be unreasonably withheld.  The original, and any copies of the Software Product, in whole or in part, which are made hereunder shall be the property of the Contractor.


b.	The State agrees to keep any such copies and the original at a mutually designated State location, except that the State may transport or transmit a copy of the original of any Software Product to another State location for backup use when required by CPU malfunction, provided the copy or the original is destroyed or returned to the designated location when the malfunction is corrected.


c.	The State may modify any Software Product, in machine-readable form, for it own use and merge it into other program material.  Any portion of the Software Product included in any merged program material shall be used only on the designated CPUs and shall be subject to the terms and conditions of this Rider.


d.	The States agrees to reproduce and include the Contractor's copyright or other proprietary notice on any copies, in whole or in part, in any form, including partial copies of modifications, or Software Products furnished under this contract.


4.	Protection of Software Product


a.	State agrees that all materials furnished hereunder, appropriately marked or identified as proprietary, are provided for the State's exclusive use and will be held in confidence.  All proprietary data shall remain the property of the Contractor.  The State will not provide or otherwise make available any program materials in any form without Contractor's prior written consent except to State employees, Contractor employees or other persons during the period they are on the State's premises for purposes specifically related to the State's use of the program.


b.	The State will insure, prior to disposing of any media, that any licensed materials contained thereon have been erased or otherwise destroyed.


c.	The State agrees that it will take appropriate action by instruction, agreement, or otherwise with its employees or other persons permitted access to licensed programs and/or optional materials to satisfy its obligations under this Rider with respect to use, copying, modification and protection and security of licensed programs and optional materials.


5.	Termination


a.	The State may terminate this Rider in its entirety, without penalty, upon thirty (30) days prior written notice to the Contractor.
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b.	Within fifteen (15) days after cancellation or termination of this Rider, for whatever cause, State agrees to certify to Contractor in writing that the original and all copies, in whole or in part, in any form including partial copies, and modifications of any Software Product subject to this Rider, have been destroyed.  However, upon written notification to the Contractor, the State may retain a copy for archive purposes only.


c.	If this Rider shall be terminated as to certain, but not all, Software Products, the State will certify to Contractor in writing that the original and all copies, in whole or in part, in any form, have been destroyed.


6.	Future Releases


	If improved versions of this Software Product are developed by the Contractor (other than those described in Contractor's technical specifications), and are made available to other licensees, they will be made available to the State at the State's option provided such versions are operable on the same computer configuration.








�
RIDER H—TRAINING





This Rider, if used, is unique to each procurement.  Normally, the vendor will author the specific language to be included herein, in order to be responsive to the requirements set forth in the solicitation document.  Such languages must not only be acceptable to the agency procuring the services, but it must be acceptable to the Department of General Services.





No illustrative language is provided for this Rider.  The language will be specified in those EDP procurements which require its use.





�
RIDER I—PERSONAL SERVICES





This Rider is intended to establish the contractual aspects of any personal services to be furnished by the vendor in support of the equipment acquisition and is unique to each procurement.  Such services may include program conversion, data base conversion, programming, systems analysis, etc.  If used, the specific language must be prescribed by the State, submitted by the vendor, or developed by negotiation during the procurement process.  In any event, it must be responsive to the requirements of the bid solicitation document (IFB, RFP, etc.) and be acceptable to the agency procuring the equipment and the Department of General Services.





A sample Rider is provided for illustrative purposes.  The State's Model Contract for Personal Services (Section 5272 of the State Administrative Manual) was used as a guide in developing this Rider.
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RIDER I—PERSONAL SERVICES





The maximum amount of this Rider shall not exceed $_________, consisting of $_________ for the fixed price tasks prescribed in Task Schedule 1-______ and $______ set aside for payment of any unanticipated tasks specifically authorized under the provisions of Paragraph 7.





1.	General


a.	The purpose of this Rider is to define certain tasks required to:  (define purpose) __________ establish the responsibilities for accomplishing these tasks, and prescribe the payment therefore.  These tasks include:  (describe tasks)  ________.


b.	For that work which has been clearly identified, Task Schedules, as described herein and attached hereto, define and authorize such work on a Fixed Price basis, with a guarantee of task completion.


c.	To the extent that additional work, not foreseen at the time this Agreement is executed, must be accomplished, Work Authorizations, as described in Paragraph 7, will be the means for defining and authorizing such work on a Labor Hour basis.


2.	Statement of Work


a.	Contractor shall make available to the State technically competent personnel for the purpose of providing the services required to accomplish the tasks prescribed in Task Schedules 1-________, in the manner described therein.  Each such task will be considered complete when the completion criteria, as defined in the applicable Task Schedule, is met.


b.	Each Task Schedule contains, as a minimum, a description of the task, a statement of the Contractor's responsibilities, completion criteria, a list of deliverable items (if any), the estimated starting date, the scheduled completion date, and a fixed cost for each task.  The aggregate of the fixed costs for all Task Schedules constitutes the fixed price ceiling for all tasks described in the various Task Schedules.


c.	The Contractor agrees that he will perform the services for which he is responsible, that he will accomplish this work in the manner and in the time stated in the Task Schedules, and that he will provide the deliverable items as required.  This performance is predicated, however, on the State meeting its responsibilities in the time and manner described in the Task Schedules.


3.	Control and Supervision


	The services provided by the Contractor to accomplish the Statement of Work shall be under the control, management, and supervision of the Contractor.


4.	Personnel


a.	Contractor personnel shall perform their duties on the premises of the State, during the State's regular work days and normal work hours, except as may be specifically agree to otherwise by the State.
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RIDER I—PERSONAL SERVICES (Continued)





b.	The State reserves the right to disapprove the continuing assignment of Contractor personnel provided to the State under this Rider.  If the State exercises this right, and the Contractor cannot immediately replace the disapproved personnel, the State agrees to an equitable adjustment in schedule or other terms that may be affected thereby.


c.	The Contractor will make every effort consistent with sound business practices to honor the specific requests of the State with regard to assignment of its employees; however, subject to paragraph 4.b. above, the Contractor reserves the sole right to determine the assignment of its employees.  If a Contractor employee is unable to perform due to illness, resignation, or other factors beyond the Contractor's control, the Contractor will make every reasonable effort to provide suitable substitute personnel.


d.	In recognition of the fact that Contractor personnel providing services under this Rider may perform similar services from time to time for other, this Rider shall not prevent Contractor from performing such similar services or restrict Contractor from using the personnel provided to the State under this Rider, providing that such use does not conflict with the performance of services under this Rider.


5.	Responsibilities of the State


a.	The State shall provide normal office working facilities and equipment necessary for Contractor performance under this Rider.  Any special requirements (e.g., reprographic services, computer time, key data entry, etc.) is identified in the Task Schedules.


b.	The State is responsible for providing required information, data, documentation, and test data to facilitate the Contractor's performance of the work, and will provide such additional assistance and services as is specifically set forth in the various Task Schedules.


c.	Delay or failure by the State to fulfill the above described responsibilities, such that the Contractor is prevented from performing in accordance with the applicable Task Schedules, may result in additional costs to the State and deviations from previously agreed upon work schedules.  In this event, the State and the Contractor will initiate one or more Work Authorizations, as described in Paragraph 7.  Should the Contractor determine that a delay exists, or is probable due to failure of the State, the Contractor will notify the State in writing immediately.


d.	(Name of State person responsible) _____________ is responsible for ensuring the performance of the state personnel under this Rider, and is the state individual to whom all communications relative to this Rider will be addressed.


6.	Rights in Data


a.	All technical communications and records originated or prepared by the Contractor pursuant to this Rider including papers, reports, charts, computer programs, and other documentation, but not including Contractor's administrative communications and records relating to this Agreement shall be delivered to and shall become the exclusive property of the State and may be copyrighted by the State.
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RIDER I—PERSONAL SERVICES (Continued)





b.	The ideas, concepts, know-how, or techniques relating to data processing, developed during the course of this Rider by the Contractor or jointly by the Contractor and the State can be used by either party in any way it may deem appropriate.


c.	All inventions, discoveries or improvements of the computer programs developed pursuant to this Rider, shall be the property of the State.  The State agrees to grant a nonexclusive royalty-free license for any such invention, discovery, or improvement to the Contractor or any other such person and further agrees that the Contractor or any other such person may sublicense additional persons on the same royalty-free basis.


d.	This Rider shall not preclude the Contractor from developing materials outside this Agreement which are competitive, irrespective of their similarity to materials which might be delivered to the State pursuant to this Rider.


7.	Unanticipated Tasks


a.	In the event that additional work must be performed which was wholly unanticipated, and which was identified in neither the State's Invitation for Bid nor the Contractor's bid submitted in response thereto, but which in the opinion of both parties is necessary to the accomplishment of the general scope of work outlined, the procedures outlined herein will be employed.


b.	For each item of unanticipated work, a Work Authorization will be prepared in accordance with the sample attached as Exhibit A and will be incorporated as a Schedule to this Rider.


c.	It is understood and agreed by both parties to this Rider that all of the terms and conditions of this Rider shall remain in force with the inclusion of any such Work Authorization added as a Schedule to this Rider.  Such Work Authorization shall in no way constitute a contract other than as provided pursuant to this Rider nor in any way amend or supersede any of the other provisions of this Agreement.


d.	Each Work Authorization shall consist of a detailed statement of the purpose, objective or goals to be undertaken by the Contractor, the job classification or approximate skill level of the personnel to be made available by the Contractor, an identification of all significant material to be developed by the Contractor and delivered to the State, an identification of all significant materials to be delivered by the State to the Contractor, and estimated time schedule for the provision of these services by the Contractor, completion criteria for the work to be performed, the name or identification of the Contractor personnel to be assigned, the Contractor's estimated labor-hours required to accomplish the purpose, objective or goals, the Contractor's billing rates per man-hour, and the Contractor's estimated total cost of the Work Authorization.


e.	All Work Authorizations must be in writing and signed by (Name of Contractor Representative) _________________ for the Contractor and by (Name of State Representative) _________________ for the State prior to beginning work.


f.	The State has the right to require the Contractor to stop or suspend work on any Work Authorization by fifteen (15) calendar days' written notice.  The Contractor agrees to stop or suspend work earlier than fifteen (15) days, if Contractor employees engaged in the work can be reassigned to other duties.


�
/// EXAMPLE ///


RIDER I—PERSONAL SERVICE (Continued)





g.	Personnel resources will not be expended (at a cost to the State) on task accomplishment in excess of the estimated labor-hours required unless the procedure below is followed:


(1)	If, in the performance of the work, the Contractor determines that a Work Authorization to be performed under this Agreement cannot be accomplished within the estimated labor-hours, the Contractor will immediately notify the State in writing of the Contractor's estimate of the labor-hours which will be required to complete the Work Authorization in full.  Upon receipt of such notification, the State may:


(a)	Authorize the Contractor to expend the estimated additional labor-hours of service in excess of the original estimate necessary to accomplish the Work Authorization (such an authorization not unreasonably to be withheld); or 


(b)	terminate the Work Authorization; or


(c)	alter the scope of the Work Authorization in order to define tasks which can be accomplished within the remaining estimated labor-hours.


(2)	The State will notify the Contractor in writing of its election within seven (7) calendar days after receipt of the Contractor's notification.  If no notice of the election is received, the Contractor may act as if authorization to proceed had been given by the State, and may expend the estimated additional labor-hours of services as if formally notified.  The State agrees to reimburse the Contractor for such additional labor-hours.


8.	Reporting, Invoicing, and Payment for Services


a.	The Contractor shall provide a weekly written and oral status report, including a review of current and subsequent weeks' work plans and an analysis of any problems previously encountered and still unresolved or anticipated to be encountered.  These reports will be made to (Name of State Representative) __________________ and to any other personnel either deems appropriate.


b.	During the execution of each Task Schedule which involves the delivery to the State of identified deliverable items, the Contractor may submit periodically to the State invoices reflecting a pro rata cost of the task schedules, determined on the basis of the lesser of either:


(1)	the number of deliverables provided to the State divided by the total number of deliverables required to be delivered to the State, less 25 percent, less any amounts previously invoiced; or


(2)	the number of labor-hours expended by the Contractor in the performance of the task divided by the number of labor-hours scheduled for the task, less 25 percent, less any amounts previously invoiced.


c.	For those Task Schedules which do not include delivery to the State of identified deliverable items, but which are of a continuing nature, the Contractor may submit invoices reflecting pro rata cost of the Task Schedule, less 10 percent, less any amount previously invoiced.  Actual progress payment amounts, for such Task Schedules, must be based on at least equivalent services rendered and, to the extent practicable, will be keyed to clearly
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	identifiable stages of progress as reflected in written reports submitted with the invoices.


d.	Upon completion of a Task Schedule to the satisfaction of the State, the full charge for such Task Schedule, less amounts previously invoiced to the State in accordance with paragraph 8.b. or 8.c. above, may be submitted for payment.


e.	In the event that unanticipated work is performed, invoices for services as reflected on Work Authorizations will be submitted to the State for payment.  The Contractor will invoice the State monthly for the labor-hours expended in each Work Authorization for the preceding month.  Each such invoice shall reflect the number of hours worked by each classification of Contractor personnel and the applicable billing rates.  In no event shall the total amount paid for such unanticipated work exceed 10 percent of the total amount of this Rider.


f.	Invoices prepared in accordance with paragraphs 8.b. c., d., and e. above will not be submitted more frequently than monthly to the State.


g.	In the aggregate, invoices reflecting progress payments will not exceed 90 percent of the ceiling amount of the Agreement, with the balance to be invoiced upon satisfactory completion of the Agreement.


h.	The State shall make payment to the Contractor as promptly as fiscal procedures permit for performance under this Rider in accordance with applicable completion criteria as accepted by the State and in accordance with invoices submitted.


9.	Liabilities for Damages


	The Contractor shall be relieved of liability with respect to the performance of work as outlined in each Task Schedule when the State agrees the Task Schedule has been satisfactorily completed.
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TASK SCHEDULES





Task Schedule No. 1 Application Conversion





A.	Task Description


	The purpose of this task is for Contractor to deliver converted applications to the State as required (RFP XYZ 86–01, Exhibit V–B).


	These will be installed at all remote locations.  Documentation will be made available describing their interface to control programs and functions.


B.	Contractor Tasks and Responsibilities


1.	Convert, install, and document Zip Code Generation.


2.	Convert, install, and document County Code Generation.


3.	Convert, install, and document Transaction Compression.


4.	Convert, install, and document Master File Explosion.


C.	Deliverables


	Contractor will deliver for each program listed under B, above, source code and brief program descriptions.


D.	Completion Criteria


	Each function listed under B, above will be functionally demonstrated at the State Agency Headquarters facility in Sacramento, California.  This demonstration will provide output equivalent to current application output.


E.	State Responsibilities


1.	Appoint a State contract by start of conversion to interface with Contractor and to provide consultation as necessary for the completion of this task.  This contact will also coordinate the approval of the completion of this task.


2.	Provide current program listings on hardcopy and magnetic tape to Contractor for task listed under B, above, by start date.


3.	Provide known test data and required program interfaces to be used in testing the applications listed under B, above.


4.	Provide appropriate computer time on prime shift between 8:00 a.m. and 5:00 p.m. weekdays.


F.	Scheduled Dates


Start Date:	March 1, 1986


Completion Date:	May 15, 1986


G.	Fixed Price 	$_____________
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EXHIBIT A





WORK AUTHORIZATION





Schedule 1





TITLE:  70/752 Output Formatter





Task Summary





Develop program to format and print simulated 70/752 displays using a sequential data set as input.





Schedule Dates





State Date:	February 8, 1986


Completion Date:	February 28, 1986





	Estimated Labor-hours	L/H Rate	Estimated Total Cost


	100	$40.00	$4,000.00





	Contractor Personnel


	    To Be Assigned    	Job Classification/Skill Level


	Bill Jones	Staff Programmer Analyst





This task will be performed in accordance with this Work Authorization and the provisions of Contract Rider I, Paragraph 7, entitled "Unanticipated Tasks."





Approval

















	_________________________	____________________________


	Contractor Project Manager	State Data Center Director
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EXHIBIT A





WORK AUTHORIZATION (Continued)





A.	Task Description


	Develop a program to format and print simulated 70/752 displays from a sequential data set.  This sequential data set contains output messages generated by CICS test runs.


B.	Tasks and Responsibilities


1.	Produce detail program specification.


2.	Code and test simulator program.


3.	Produce JCL and operations procedure for program.


C.	Deliverables


1.	Detail program specification.


2.	Source code and source listing for simulator program.


3.	JCL and operations procedure.


D.	Completion Criteria


	Delivery of the program and associated deliverable items listed under heading "C" above will constitute completion of this task.


E.	Change Criteria


	The program developed under this Work Authorization shall be subject to the change control procedures outlined in the bid.


F.	State Responsibilities


1.	Provide functional specification detailing output message formats and resulting screen displays.


2.	Provide input sequential data set of messages for program test.


3.	Verify test results.


4.	Indicate acceptance of program.


5.	Provide computer time.
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RIDER J—ADDITIONAL CONTRACTOR COMMITMENTS





The purpose of this Rider is to provide a means for a vendor to express contractually any benefits, discounts, services, or gratuities he cares to make.  This Rider, when used, is unique to each procurement.  The language must be acceptable to the agency procuring the services and to the Department of General Services.





�
RIDER K—NON-APPLICABILITY





This Rider is used to identify any provision which is inapplicable for the transaction at hand.  It is unique to each procurement, and may frequently be omitted.
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RIDER K—NON-APPLICABILITY





Paragraph 9, Acceptance Testing for Software (other than Operating Software), is not applicable.


�
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SAM—INFORMATION TECHNOLOGY
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