


EDP MODEL MAINTENANCE CONTRACT	5255


GENERAL 	5255.11


(New 5/79)


This model maintenance contract is to be used by all State agencies in developing a final contract for maintenance of EDP equipment.  It is intended that State agencies tailor the model to conform to each specific situation.





MODEL FORM 	5255.12


(New 7/88)


A copy of the EDP Model Maintenance Contract is shown as 5255.12 ILLUSTRATION 1.  The Illustration is for a stand-alone contract.  If the terms and conditions are to be incorporated into another contract, State agencies must edit for redundant terms and conditions.
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THE FOLLOWING TEXT WILL BE INCLUDED ON THE FACE OF THE STATE'S 


STANDARD AGREEMENT FORM 2





Contractor agrees to furnish maintenance services on equipment listed on Rider B in accordance with the Terms and Conditions contained herein.  The maximum amount of this contract shall not exceed $__________.  The term of this contract shall be from __________ to __________.





The following Riders and Addendum are hereby incorporated by reference and made a part hereof.





Rider A—Terms and Conditions Applicable to Maintenance


Rider B—Equipment List, Maintenance Periods and Charges


Rider C—Contractor Rates


Form 17A—Nondiscrimination Clause


IFB/RFP _____________ and Contractor's responding bid (if applicable)
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Reverse side of Form 2.


EDP/TELECOMMUNICATIONS VERSION





1.	The Contractor agrees to indemnify, defend and save harmless the State, its officers, agents and employees from any and all claims and losses accruing or resulting to any and all contractors, subcontractors, materialmen, laborers and any other person, firm or corporation furnishing or supplying work, services, materials or supplies in connection with the performance of this contract, and from any and all claims and losses accruing or resulting to any person, firm or corporation who may be injured or damaged by the Contractor in the performance of this contract.





2.	The Contractor, and the agents and employees of Contractor, in performance of this agreement, shall act in an independent capacity and not as officers or employees or agents of the State of California.





3.	The State may terminate this agreement and be relieved of the payment of any consideration to Contractor should Contractor fail to perform the covenants herein contained at the time and in the manner herein provided.  In the event of such termination the State may proceed with the work in any manner deemed proper by the State.  The cost to the State shall be deducted from any sum due the Contractor under this agreement, and the balance, if any, shall be paid the Contractor upon demand.





4.	Without the written consent of the State, this agreement is not assignable by Contractor either in whole or in part.





5.	Time is of the essence in this agreement.





6.	No alteration or variation of the terms of this contract shall be valid unless made in writing and signed by the parties hereto, and no oral understanding or agreement not incorporated herein, shall be binding on any of the parties hereto.





7.	The consideration to be paid Contractor, as provided herein, shall be in compensation for all of Contractor's expenses incurred in the performance hereof, including travel and per diem, unless otherwise expressly so provided.





1.	The Contractor agrees to indemnify, defend and save harmless the State, its officers, agents and employees from any and all claims and losses, with the exception of consequential damages occurring or resulting to any other person, firm or corporation furnishing or supplying work, services, materials or supplies in connection with the performance of this contract, and from any and all claims and losses occurring or resulting to any person, firm or corporation who may be injured or damaged by the Contractor in the performance of this contract which are attributable to the negligence or intentionally tortuous acts of the Contractor provided that the Contractor is notified in writing within thirty (30) days that the State has knowledge of such claims.
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RIDER A





TERMS AND CONDITIONS APPLICABLE TO MAINTENANCE


OF ELECTRONIC DATA PROCESSING SYSTEMS AND EQUIPMENT





1.	Purpose





	The purpose of this contract is to define the terms and conditions for maintenance service to be provided by the Contractor to the State for State-owned equipment listed in Rider B.





2.	Definition of Terms





a.	Data Processing Systems—The total complement of Contractor-furnished individual machines or components which are acquired to operate as an integrated group.





b.	Equipment—An all-inclusive term which refers either to individual machines or components or to a complete data processing system.





c.	Equipment Failure—A malfunction in the equipment, excluding all external factors, which prevents the accomplishment of a job.





d.	Machine—An individual unit, including special features installed thereon, of a data processing system or subsystem, separately identified by a type and/or model number, such as a central processing unit, additional memory modules, a tape unit, or a card reader, etc.





e.	Operational Use Time—That time during which equipment is in actual operation and is not synonymous with power-on time.





f.	Preventive Maintenance—That maintenance performed by the Contractor which is designed to keep the equipment in proper condition.





g.	Principal Period of Maintenance—Any nine consecutive hours per day (normally between the hours of 7:00 a.m. and 6:00 p.m.) as selected by the State, including an official meal period not to exceed an hour per day, Monday through Friday, excluding holidays observed at the installation.





h.	Remedial Maintenance—That maintenance performed by the Contractor which results from equipment failure and which is performed as required; i.e., on an unscheduled basis.





i.	Period of Maintenance Coverage—The period of time, as selected by the State, during which maintenance services are provided by the Contractor for a fixed monthly charge, as opposed to an hourly charge for services rendered.  The period of Maintenance Coverage consists of the Principal Period of Maintenance and any additional hours of coverage per day, and/or increased coverage for weekends or holidays.





j.	Maintenance Diagnostic Routines—The system diagnostic programs used to test the system for proper functioning and reliability.





3.	Term of Contract and Contract Termination





a.	This contract is effective after signing by the Contractor and on the date of its last approval or certification of exemption from approval by or on behalf of the contracting State agency, the Director of Finance, and the Director of General Services.
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b.	The term of this contract shall be as stated on the face of the State's Standard Agreement Form, subject to the availability of funds.





c.	The State may terminate this Contract upon one month's prior written notice.





d.	The State may withdraw any machine from this contract at any time by giving one month's prior written notice.





e.	The maximum amount of this contract shall not exceed that amount stated on the face of the State's Standard Agreement Form.  The State's obligation is payable only and solely from funds appropriated for the purpose of this agreement.  The States monetary obligation under this agreement in subsequent fiscal years is subject to and contingent upon availability of funds appropriated for the purpose of this agreement.





4.	Maintenance Service, Parts, and Documentation





a.	Contractor agrees to provide maintenance coverage during periods selected by the State as shown in Rider B to keep the machines in good working order.  This maintenance service includes:





(1)	Scheduled preventive maintenance based upon the specific needs of the individual machines as determined by Contractor.





(2)	Unscheduled, on-call remedial maintenance.  Such maintenance will include lubrication, adjustments, and replacement of maintenance parts deemed necessary by Contractor.





b.	Maintenance parts will be furnished by Contractor and will be new or equivalent to new in performance when used in these machines.  Replaced maintenance parts become the property of Contractor.





c.	Maintenance service does not include:





(1)	Electrical work external to the machines or maintenance of accessories, alterations, attachments, or other devices not furnished by Contractor hereunder.





(2)	Repair of damage or increase in service time caused by:  accident, transportation, neglect, or misuse; alterations, which shall include but are not limited to, any deviation from Contractor's physical, mechanical, or electrical machine design; and attachments, which are defined as the mechanical, electrical or electronic interconnection to a Contractor machine of non-contractor equipment and devices not supplied by Contractor.





(3)	Repair of damage or increase in service time resulting from failure to provide a suitable installation environment with all facilities prescribed by the appropriate Contractor Installation Manual—Physical Planning (including, but not limited to, failure of, or failure to provide adequate electrical power, air conditioning, or humidity control) or from use of supplies or materials not meeting Contractor specifications for such equipment.
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(4)	Repair of damage or increase in service time attributable to the use of the machines from other than data processing purposes for which acquired.


(5)	Furnishing platens, supplies, or accessories; painting or refinishing the machines or furnishing material therefor; making specification changes or performing services connected with relocation of machines; or adding or removing accessories, attachments, or other devices.


(6)	Such service which is impractical for Contractor to render because of alterations in the machines or their connection by mechanical or electrical means to another machine or device.


(7)	Repair of damage or increase in service time caused by catastrophe, by fault or negligence of the State, or by causes external to the equipment.


(8)	Repair or maintenance by Contractor that is required, in Contractor's sole opinion, to restore such equipment to proper operating conditions after any person other than Contractor's employee had performed maintenance or otherwise repaired an item of equipment.  An additional charge for such repair or maintenance shall be at Contractor's applicable time and material rates and terms then in effect.


5.	Responsibilities of the Contractor





a.	The Contractor shall provide maintenance (labor and parts) and keep the equipment in good operating condition.





b.	The Contractor shall specify the frequency and duration of preventive maintenance for the equipment listed in Rider B.  Preventive maintenance shall be performed on a schedule mutually agreed to by the State and Contractor.  Preventive maintenance schedule periods may be modified by mutual agreement.





c.	Contractor shall provide remedial maintenance promptly after notification that the equipment is inoperative because of equipment failure.  Repair shall normally be initiated not more than _____ hours after such notification.  For this purpose, Contractor shall have full and free access to the machines.





6.	Responsibilities of the State





a.	The State shall provide adequate storage space for spare parts, and adequate working space, including heat, light, ventilation, an electric current and outlets, for the use of the Contractor's maintenance personnel.  These facilities shall be within a reasonable distance of the equipment to be serviced and shall be provided at no charge to the Contractor.





b.	Unless mutually agreed to by Contractor and the State, State personnel shall not perform maintenance or attempt repairs to equipment which such equipment is under this contract.


�
-4-





c.	Subject to the State's security regulations, the State shall permit access to the equipment which is to be maintained.





d.	The State will be responsible for the additional cost of remedial maintenance of a system which has been modified by substitution and/or additions provided by a third party, and the system or machine failure was caused by the system modification.





7.	Maintenance





a.	Period of maintenance coverage:





(1)	The State may select a period or periods of maintenance coverage in accordance with the following:





(a)	A minimum monthly maintenance charge entitles the State to maintenance coverage during the Principal Period of Maintenance.





(b)	The State may select in lieu of the hours available for the minimum monthly maintenance charge, one or more of the optional periods of maintenance coverage for an additional charge as shown in Rider B.  The additional charge is based on a percent of the minimum monthly maintenance charge, depending on the optional periods selected and the applicable machine group.





(2)	The hours of maintenance coverage for a machine on Monday through Friday shall be the same each day; and the hours on Saturday or Sunday shall be the same hours on all Saturdays or Sundays.





(3)	The State may change its selected period of maintenance coverage by giving Contractor fifteen (15) days prior written notice.





(4)	All machines covered under this Agreement must have a simultaneous span of time within the selected periods of maintenance coverage, at least equal to the shortest period offered for any machine in the system.





(5)	If the State requests unscheduled, on-call remedial equipment maintenance to be performed at a time which is outside the selected periods of maintenance coverage, the service will be furnished at the applicable per-call rate per man-hour as set forth in Rider C.  Travel expenses are billable as set forth in Rider C.





(6)	The Contractor may charge for travel time and mileage when multiple installations are broadly dispersed geographically throughout the State.  If this contract provides for maintenance of equipment at such dispersed locations, the State will pay travel and mileage as set forth in Rider C.  If the Contractor's personnel service several State or State and non-State installations on a trip, each State installation will be billed its pro rata share of the total reasonable travel charges for the trip.  Travel time and mileage will be calculated from the nearest geographical location, service center, or last service call, whichever is closer.
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(7)	Maintenance charges as specified in Rider B for a machine will commence on the first day of the contract period or the day (Monday through Friday) following the last day of any guarantee period.





b.	Preventive Maintenance (scheduled)





(1)	Preventive maintenance can either be performed within or outside of the Principal Period of Maintenance.  An additional charge may be made for preventive maintenance to be performed outside of the Principal Period of Maintenance (PPM), as set forth in Rider C.  No additional charge shall be made for preventive maintenance which is to be performed within the PPM.





c.	Remedial Maintenance (scheduled)





(1)	Remedial maintenance shall be performed after notification by authorized State personnel that the equipment is inoperative.





(2)	The Contractor shall provide the State with a designated point of contact and will make arrangements to enable its maintenance representative to receive such notification.





(3)	There shall be no additional maintenance charges for:





(a)	Remedial maintenance performed during the period of maintenance coverage unless the remedial maintenance is due to the fault or negligence of the State.





(b)	Time spent by maintenance personnel after arrival at the site awaiting the arrival of additional maintenance personnel and/or delivery of parts, etc., after a service call has been commenced.





(c)	Remedial maintenance required because the scheduled preventive maintenance preceding the malfunction had not been performed, unless the State had failed to provide access to the equipment.





(d)	For time of delay beyond the period described in Paragraph 5c, Contractor shall continue to perform maintenance for the same amount of time outside the covered period without additional charge to the State.





(e)	Work performed during the first hour when remedial maintenance service is requested during the covered period of maintenance and the actual work is begun outside such period.





8.	Maintenance Credit for Inoperative Machines





a.	The Contractor shall grant a proportionate maintenance credit on a machine shown in Rider B when the machine is inoperative for consecutive scheduled work periods totaling 24 hours from the time the State notifies the Contractor the machine was inoperative, provided (1) the machine became inoperative through no fault of the State, and (2) the breakdown was attributable to equipment failure.





b.	Contractor shall grant a credit to the State for each such hour in the amount of 1/168 of the total monthly maintenance charges for the inoperative machine plus 1/168 of the total monthly maintenance charges for any Contractor-supplied interconnected machine which became unusable as a result of a breakdown.
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c.	The amount of credit granted for each machine during a calendar month shall not exceed the total monthly maintenance charges.





9.	Engineering Changes





a.	Engineering changes, determined applicable by Contractor, will be controlled and installed by the Contractor on equipment covered by this contract.  The State may elect to have only mandatory changes, as determined by Contractor, installed on machines so designated.  A written notice of this election must be provided to the Contractor for written confirmation.  There shall be no charge for engineering-changes made.  Any Contractor-initiated change shall be installed at a time mutually agreeable to the State and the Contractor.  Contractor reserves the right to charge, at its then current time and materials rates, for additional service time and materials required due to non-installation of applicable engineering changes after Contractor has made a reasonable effort to secure time to install such changes.





10.	Relocation of Equipment





a.	In the event the equipment being maintained under the terms and conditions of this contract is moved to another location within the State of California, the Contractor shall continue to maintain the equipment at the new location.





b.	The charges of the Contractor to dismantle and pack the equipment and installation at the new location shall be at the rates set forth in Rider C.





c.	The State agrees to pay all costs incidental to any move, including costs for packing, crating, rigging, transportation, unpacking, uncrating, insurance, installation, and State and local tax, if any.





d.	Any physical planning assistance requested by the State and provided by the Contractor in connection with the installed equipment related to relocations shall be provided at rates set forth in Rider C.





e.	Any rearrangement of equipment requested by the State and provided by the Contractor after the initial installation on the same site shall be at the State's expense.





f.	To the extent practicable, the State shall give at least sixty (60) days written notice of the movement of the equipment unless a shorter time period is agreed to by Contractor.





11.	Invoices and Payments





a.	The Contractor shall render invoices for total monthly charges in the month following the month for which the charges accrue.  Invoices will be submitted in triplicate to (State Contracting Agency) unless notified otherwise by the State.  The State shall pay all such invoices promptly.





b.	Charges for fractions of a calendar month shall be computed at the rate of 1/30 of the applicable Total Monthly Charge, as shown in Rider B, for each day maintenance was provided.


�
-7-





c.	The State of California is exempt from Federal excise tases, and no payment will be made for any taxes levied on employee's wages.  The State will pay only for any State of California or local sales or use taxes on the services rendered or equipment or parts supplied pursuant to this Contract.





d.	The monthly charges, machine groups, period of maintenance coverage offered, and optional period percentages are subject to change by Contractor, only annually, three months following written notice to the State.  Such changes will be made by amendment to this Contract in accordance with Paragraph 13c.  In no case will an increase in monthly charges exceed 10 percent of the preceding year's rate.





e.	If the Contractor is a nonprofit organization and contract value is less than $500,000, or if the Contractor is a small business, payment is due thirty (30) days from the date the services are received by the State or thirty (30) days from the date a correct invoice is received in the office specified by the State, whichever is later.  Payment is due to any other Contractor sixty (60) days from the date services are received by the State or (sixty) 60 days from the date a correct invoice is received in the office specified by the State, whichever is later.





12.	Disputes





a.	Any dispute concerning a question of fact arising under the terms of this agreement which is not disposed of within a reasonable period of time by the Contractor and State employees normally responsible for the administration of this contract shall be brought to the attention of the Chief Executive Officer (or designated representative) of each organization for joint resolution.  At the request of either party, the State shall provide a forum for discussion of the disputed item(s), at which time the State Chief of Procurement, or his representative, shall be available to assist in the resolution by providing advice to both parties as to the State of California EDP policies and procedures.  If agreement cannot be reached through the application of high level management attention, either party may assert its other rights and remedies within this contract or within a court of competent jurisdiction.





b.	The rights and remedies of the State provided above shall not be exclusive and are in addition to any other rights and remedies provided by law or under the contract.





13.	General





a.	Contractor is not responsible for delay or failure to render service due to causes beyond the Contractor's control.





b.	This contract shall be governed by the laws of the State of California.  The term "this contract" as used herein include any future written amendments made in accordance herewith.





c.	This contract may be amended or modified only by mutual agreement of the parties in writing.





d.	IN NO EVENT WILL THE CONTRACTOR OR THE STATE BE LIABLE FOR CONSEQUENTIAL DAMAGES EVEN IF THE NOTIFICATION HAS BEEN GIVEN TO THE POSSIBILITY OF SUCH DAMAGES.
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14.	Confidentiality of Data





	All financial, statistical, personal, technical and other data and information relating to the State's operation which are designated confidential by the State and made available to the Contractor in order to carry out this agreement, shall be protected by the Contractor from unauthorized use and disclosure through the observance of the same or more effective procedural requirements as are applicable to the State.  The identification of all such confidential data and information as well as the State's procedural requirements for protection of such data and information from unauthorized use and disclosure shall be provided by the State in writing to the Contractor.





	If the methods and procedures employed by the Contractor for the protection of the Contractor's data and information are deemed by the State to be adequate for the protection of the State's confidential information, such methods and procedures may be used, with the written consent of the State, to carry out the intent of this paragraph.  The Contractor shall not be required under the provisions of this paragraph to keep confidential any data or information which is or becomes publicly available, is already rightfully in the Contractor's possession, is independently developed by the Contractor outside the scope of this agreement, or is rightfully obtained from third parties.





15.	Contractor Evaluation





	In accordance with the California Government Code, Contractor performance evaluation will be completed within the guidelines of the State Administrative Manual, Section 1218.  The State contracting agency, upon contract completion, will complete and forward the contractor evaluation to the Department of General Services.





16.	Assignment of Antitrust Actions





	The following provisions of Government Code Section 4552, 4553, and 4554 (Statutes of 1978, Ch. 414) shall be applicable to the Contractor.





	"In submitting a bid to a public purchasing body, the bidder offers and agrees that if the bid is accepted, it will assign to the purchasing body all rights, title, and interest in and to all causes of action it may have under Section 4 of the Clayton Act (15 U.S.C. Sec. 15) or under the Cartwright Act [Chapter 2 (commencing with Section 16700) of part 2 of division 7 of the Business and Professions Code], arising from purchases of goods, materials, or services by the bidder for sale to the purchasing body pursuant to the bid.  Such assignment shall be made and become effective at the time the purchasing body tenders final payment to the bidder."





	If an awarding body or public purchasing body receives, either through judgment or settlement, a monetary recovery for a cause of action assigned under this chapter, the assignor shall be entitled to receive reimbursement for actual legal costs incurred and may, upon demand, recover from the public body and any portion of the recovery, including treble damages, attributable to overcharges that were paid by the assignor but were not paid by the public body as part of the bid price, less the expenses incurred in obtaining that portion of the recovery."





	"Upon demand in writing by the assignor, the assignee shall, within one year from such demand, reassign the cause of action assigned under this part if the assignor has been or may have been injured by the violation of law for which the cause of action arose and (a) the assignee has not been injured thereby, or (b) the assignee declines to file a court action for the cause of action."
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17.	National Labor Relations Board Certification





	By signing hereon the Contractor swears under penalty of perjury that no more than one final, unappealable finding of contempt of court by a federal court has been issued against the Contractor within the immediately preceding two-year period because of the Contractor's failure to comply with an order of the National Labor Relations Board.  This provision is required by, and shall be construed in accordance with Public Contract Code Section 10296.





18.	Statement of Compliance





	The Contractor's signature affixed hereon and dated shall constitute a certification under the penalty of perjury under the laws of the State of California that the Contractor has, unless exempted, complied with the nondiscrimination program requirements of Government Code Section 12990 and Title 2, California Administrative Code, Section 8103.





19.	Examination and Audit





	The contracting parties shall be subject to the examination and audit of the State Auditor General for a period of three (3) years after final payment under the contract in accordance with Government Code Section 10532.  The examination and audit shall be confined to those matters connected with the performance of the contract, including, but not limited to, the costs of administering the contract.
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