SOMACH SIMMONS & DUNN

A PROFESSIONAL CORPORATION

ATFORNEYS AT LAW
813 SixTh STREET, THIRD FLOCR, SACRAMENTO, CA @S58 4
T 218-446-78979 F ©16-446-8192
SOMACHLAW, SOM

August 20, 2008

Via Electronic Mail and U.S. Mail

California Building Standards Commissicn
2525 Natomas Park Drive, Suite 130
Sacramenio, CA 95833

Attention: David Walls, Executive Director

Re:  Notice of Post Hearing Modifications to Proposed Building Standards
Modifications for PEX Tubing

Dear Mr. Walls:

On behalf of the Plastic Pipe and Fittings Association (PPFA), this office submits
the following comments on the recent proposed amendments to the Express Terms for
Proposed Building Standards of the California Building Standards Commission (CBSC)
related to PEX tubing, dated July 11, 2008. The amendments were proposed to address
mitigation measures identified in the draft CEQA document regarding the use of PEX.
Since publication of the Draft Environmental Impact Report (EIR), the State has received
new information, and voluntary standards changes have occurred that directly address
concerns identified in the EIR and render several of the proposed revisions unnecessary.

L Proposed Amendment to Chapter 6, Water Supply & Distribution, Table 6-4,
Footnote 3

The proposed addition of footnote 3 to Table 6-4 (Chapter 6, Water Supply &
Distribution) is apparently based on the Draft EIR’s mitigation measure requiring
compliance with NSF P171-CL-R. In PPFA’s comments on the Draft EIR,' we explained
why that mitigation measure was not needed to avoid environmental impacts. We further
raised concerns about the policy and precedential implications of adopting as a regulatory
requirement a non-consensus based test protocol, such as P171-CL-R. Recent
amendments by ASTM to its well established consensus standard ASTM F876 provide

! See June 23. 2008 letter from Kelley M. Taber to Valerie Namba, previously provided to the CBSC and
incorporated by reference herein,
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the State with the opportunity to address the continuous recirculation issue through a
consensus standard rather than a less broadly approved approach.

ASTM recently has approved adding a Continuous Recirculation Requirement to
ASTM F876 so that PEX tubing may be tested and listed for 100% hot water
recirculation at 140 degrees Fahrenheit. Now approved, this change to ASTM F876 will
be officially published within a few months, at which time NSF has indicated that all
listings to the NSF P171 protocol will be converted to the ASTM F876 listing and NSF
will no longer offer certification of PEX tubing to the P171 protocol.

Currently, the California Plumbing Code requires compliance with ASTM F876
for PEX used in potable water applications through adoption in Table 14-1. The recent
changes to ASTM F876 would require PEX used in continuous recirculation systems to
be tested and listed for compliance with the continuous recirculation application and
marked accordingly. Therefore, it is not necessary to have a separate code requirement
for this application.

IL. Proposed Amendments to Section 604.1

When the Draft EIR was released, the State lacked complete data to resolve
questions in the draft regarding whether PEX released certain drinking water constituents
above California regulatory levels. Data and information that became available after
publication of the Draft EIR resolve those questions and demonstrate that PEX will not
release chemicals, including Proposition 65 listed chemicals, at levels that violate
drinking water standards. Because information developed in the EIR process has
demonstrated that PEX has no adverse impact to the environment or human health, no
EIR mitigation and no Code revisions related to drinking water quality are necessary.

The Draft EIR provided that over-time testing would be recognized to
demonstrai¢ that PEX would not reléase harmiful fevels of drinking water consiituents.
After publication of the Draft EIR, NSF completed independent long-term over-time tests
for MTBE and t-butanol. These test results have been provided to the State. (See
August 6, 2008 correspondence from NSF to PPFA, attached.) The results confirm the
initial test and extrapolation data presented in the Draft EIR and demonstrate that levels
of MTBE and t-butanol released from PEX swiftly decline to below any levels of concern
for human health. Additional rationale and evidence supporting a determination that any
release of MTBE or t-butanol from PEX does not require any mitigation, is set forth in
the June 23, 2008 comments of PPFA and NSF on the Draft EIR.?

% See June 23, 2008 letter from Kelley M. Taber to Valerie Namba, DGS, incorporated by reference herein.
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Although the recent NSF analysis indicates that t-butanol levels released from two
PEX samples may take somewhat longer to reach the State’s notification level than
others, it is important to note that after just two months the levels for even those
samples—55 and 41 parts per billion (ppb), respectively—are far, far below the peer-
reviewed levels determined by NSF to be protective of human health, which range from
900 to 40,000 ppb. In fact, at no point does any PEX sample ever exceed, or even come
close to, those peer-reviewed health standards. The data suggests that these levels will
continue to decline, further obviating any reason for concern.

As we noted in our comments on the Draft EIR,” and supported by the comments
of NSF on the Drafi EIR,* it is not necessary or appropriate (in order to protect human
health) to meet the State’s notification level, which does not meet the criteria for
treatment as a regulatory standard and is substantially below the NSF detection limit.
Further, the NSF letter confirms that the State’s level was not based on appropriate
science, and thus compliance with the peer-reviewed NSF levels should be the relevant
criterion for assessing potential impacts.

The EIR process also demonstrated that there is no potential for PEX to release
Proposition 65 constituents above adopted Public Health Goals (PHGs) or Maximum
Contaminant Levels (MCLs), and that PEX will not release any other constituents on the
State’s Proposition 65 list for which no PHGs or MCLs have been adopted.” Because the
data demonstrates no significant impact would occur, the mitigation measures identified
in the Draft EIR that apparently are the basis for the revisions to section 604.1 (mitigation
measures 4.4-1, 4.4-2, and 5-1) are not needed or appropriate, nor are the revisions to
section 604.1.

Not only is product-specific regulation unnecessary, but also it is fundamentally
unfair and misleading to require that only one product demonstrate compliance with
broad-based regulations such as drinking water standards and Proposition 65 when
regulated chemicals could be present in any code authorized piping material. Health-
based code provisions, such as the lead requirements currently in the code, typically
apply to all materials in the code; imposing product-specific compliance requirements

? See pages 7-9 of June 23, 2008 letter from Kelley M. Taber to Valerie Namba.

* See page 4 of June 23, 2008 letter from Lori Besterveldt, Ph.D., to Valerie Namba, incorporated by
reference herein.

* See EIR-related correspondence, including June 23, 2008 letter from Lori Besterveldt, Ph.D., NSF, to
Valerie Namba, DGS, and July 8, 2008 letter from Kelley M. Taber to Valerie Namba, DGS, incorporated
by reference herein.
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where there is no demonstrated need would create significant inconsistencies in the code
and create confusion among the many different parties who rely on the code for guidance.

PPFA appreciates the effort the CBSC has made to thoroughly evaluate the use of
PEX. The EIR process has proved that heightened regulation for PEX is not necessary.
PPFA thus respectfully requests that the CBSC reject the most recent proposed
amendments to section 604.1 and authorize the use of PEX without currently proposed
footnote 3 to Table 6-4.

The record demonstrates that PEX saves money and has substantial environmental
benefits when compared to other plumbing products (especially savings of ensrgy and
water, both of which are critical in California). Because full approval of PEX will
provide an environmentally beneficial and cost-effective choice for California consumers,
it is in the State’s interest to promptly authorize its use without unneeded, product-
specific regulation.

Very truly yours,
SOMACH SIMMONS & DUNN
Kelley M. Taber

Enclosure
KMT:mb



NSF NSF International

August 6, 2008

Plastic Pipe and Fittings Association
800 Roosevelt Road

Building C, Suite 312

Glen Eilyn, Illinois 60137

RE: Testing of Cross-linked Polyethylene Tubing to NSF/ANSI Standard 61
LAB REPORT #'s: -00056621, J-00056620, J-00057146, J-00057147, J-00057148, }-00057149, J-00057150, J-
00057151, J-00057152 and J-00057153

To whom it may concern,

NSF International has completed the testing and has summarized the test results for ten samples of Cross-
linked Polyethylene Tubing to evaluate the long term extraction of t-butanol and methyl t-butyl ether (MTBE). To
determine the long term extraction of these contaminants samples of cross-linked polyethylene tubing were
conditioned for 16 days prior to the critical water collection on day 17. For these overtime exposures the water was
also collected and analyzed on days 1,2, 3, 8, 10, 21, 36, 49, 78 and 107. Analyzing water samples from days
throughout the exposure was necessary to perform a regression analysis. The purpose of this review is to determine
the point at which the t-butanol and MTBE extraction result would be lower than 13 and 12 ppb respectively.

Table 1 suminarizes the normalized results for t-butanol and MTBE for Day 107. All samples tested for
MTBE had normalized levels below 12 ppb by day 107. Of the samples tested for t-butanol, two of ten were below
13 ppb after the 107 day exposure.

Table 1. Day 107 normalized results for t-butanol and MTBE.

Sample t-butanol (pph) MTBE (ppb)

Sample 1 - J-00056620 5 5.4
Sample 2 - I-00056621 TND (10) 73
Sample 3 - 1-00057146 21 TND (0.3)
Sampie 4 - J-00057 147 55 ' TND (0.3)
Sample 5 - J-00057148 21 3.8
Sample 6 - J-00057149 62 11
Sample 7 - J-00057150 34 0.47
Sample 8 - J-00057151 41 TND (0.3)
Sample 9 - J-00057152 62 tND (04.3)
Sample 10 - J-00057153 ND (10) 1ND (0.3)

1 Non-Detectable.

789 N. Dixboro Road, Ann Arbor, Michigan 48105-9723 USA
1-800-NSF-MARK  734-769-8010
www.nsforg



Even though all MTBE samples were below 12 ppb by day 107 regression analyses were performed to
determine which decay model (power or exponential) best predicts day 107 extraction resuits. In 9 of the 10
samples, the power model demonstrated the best fit based upon the highest coefficient of determination (r* value).
Graphical results of the t-butanol and MTBE regression analyses can be found in Appendix A.

For the t-butanol samples that exceeded 13 ppb on day 107, the levels were extrapolated to determine the
day when that level would be below 13 ppb based upon the model that was selected for the regression. Table 2
summarizes the results of these regression analyses.

Table 2. Results of the 107 day regression analyses perfermed on t-butanol samples.

X 3 Predicted day that t-butanol would
Sample r” value {(Model) reach 12 ppb
Sample 1 - J-00056620 0.99131 (Exponential) 97

Sample 2 - J-00056621 N/A Level below 12 ppb by day 107
Sample 3 - J-00057146 0.97599 (Power) 241

Sample 4 - J-00057147 0.93866 tPower) > 2 years

Sample 5 - J-00057148 0.99205 (Exponential) 112

Sample 6 - J-00057149 0.99724 (Exponential) 135

Sample 7 - J-00057150 0.91662 (Exponential} 137

Sample 8 - J-00057151 0.92825 (Power) > 2 years

Sample 9 - I-00057152 0.86628 (Exponential} 147

Sample 10 - J-00057153 N/A Level below 12 ppb by day 107

The model used was selected based on the best {it to either the power or exponential model. In 6 of the 10
samples the exponential model demonstrated the best fit. In the other 4 samples the power model demonstrated the
better fit. The extraction and decay of t-butanol results vary by the amount of peroxide used, the age of the tubing,
the cross-linking method and the variability that can be introduced during the manufacture of this material.
Regression analysis indicates that the 8 samples reporting t-butanol levels above 13 ppb on day 107 would decay to
below 13 ppb in as few as 97 days to a maxinmum of greater than 2 years.

If you have any further questions, please contact me at 734-913-5737.

Sincerely, j,
. A

[, Mcllellan V
Director of Toxicology Services
NSF International




Appendix A



(sAep} ewiyy.

0001 001 ot 1
L
ot
ESS == L 0oL
Ea
000+
(1spopy Jomog) 101q Bo /b0 aooot
{sunsay qe pozieuon) 1o mog ——
synsed Qe paziaLioN  +
joueing-} - 2y L/S-P #48d " eanbig
(shep) aun).
000} 00+ ot L
L
o}
}Il =
ﬁ 0ol
-
i 3 0001
0000t

[BPO lamod]) 10id Bom/6o7

(sunsay qe] pazyauIoN) 18 Moy ——

sunsey g peziawioN ¢

[oueIng-} - ob L 26 #48d "2 aInb1]

(qdd) enjen pazjeuuop

{qdd) anjea pazijeusop

(shep) atuy)

[al419]8 0oL (418 L

o
t ._.
n i
—4 0t
(lPPOIN Jemad) 1old 60/Bo oo
{synsay e pazyeuloN) Je mod ——
SUNSSH QU pezilewIcy
J891N - LbL/SP #d4Sd ' aanbiy
(shep) ewi

000} 45433 QL L

L0
J/-.f
Ly
L
™
+

/v/..

ol

[8PON 1m0} 10ld Boy/6o1

(sunsay qe pazymuioN) 1o mag ——

SINsay ge peziewucy +

AGLW - 9Y L2151 #48d "} SnBi

(qdd) anfea pazjjeuuoy

(qdd) enjea paziewlion



(sAep) awi
ozh 001 08 09 ok 02 0
] 100
!
= 1o
| —— = ———
i
L1 ] |
T 1 T 1 [l 1
o}
] | T E I 3 i
T “ I Il m 1 £l _ ki |
00l
—— m
000t
1. # “
0000t
1 A N e D A o O Y
{1epow repusuiodx) 1014 ._mmc_.:mﬂ % 000001
{snsey qe pe2yEuioN) UodXs ———-
S§NsaY e pezZjjeuLoy <
joueng-} - 6 1LG-F #4Sd "g a1nbig
(shep) swi|
ozl 0oL o8 09 ay oz 0
Loo
10
b
= )
!
= = 00|
{ i ]
= 0004
e
0060t
_____*,__________w__
= {iIo RO [BnUBUBHXT) 1014 JesuryBo 000001
(siinsay ge psziew.oN) ‘uodxg ——
synsay e pozZimuIoN e
|ouBIng-1 - gh 1 L8«" #4354 g 21nB13

{qdd) enjea pazjeuuon

{qdd) anjea pazijew.on

(shep) atuy)

000} 004 118
L
418
S|
- 00t
>
(1oPO Jemod) 10]d Bor1/B0T oot
(sKnsey Q=7 pAZIEKLION) 48 MOd ——
synsay geT pezBLIy  *
SELN - 6VLZS-I #45d L 24BIg
(skep) eus ],
0001 001 ol

(ISPOI 1emod) 104 Boy/BoT

(synsew ge") paziBLIoN) 48 Moy —
SINsay Qe pezpuion

or

0oL

ool

FALI - 8FLIG! #48d "G 9InBI]

{qdd} anfea pazjjewiion

(qdd) enjea pezijeuiioN



(shep) swi|
[ala]a ool 4] 1
L
[4]%
i 0oL
==L 0001
=
255
(19po Jemod) Jold bo/Bo] 00001
(synsey qe pozIeuLIoN) 18 MOd —
SYNSSH qe] PAZEULON ¢

jeueing-} — 15128 #4Sd ‘¢l ainbi4

{sAep) a1
oZk 0oL o8 09 ov 0z 0
100
e T e e e e e e S 1o

e

%f; oot

ooot

-

{j9poyy [enuaLdX=) 10]d Jeaury/Bo _ﬁm 00001

(sinsey qe pezyerioN ) Uodxg —
SENSSY QB POZ|EUICH

JouBing-} = 0GLLGT #4Sd '0L ainbig

(gdd) anjea pszijeuloy

{qdd) enjea pazyeunon

(sAep} owl |

a]s]0) 8 Dol ol L

4]
4 0//& -
N

L ] *

[BPOW 19MO) 161d B071/D0T o
(sunssel qe’ paz|ewioN) la mad ——
s)nNSey QBT pezZfiaIoN 4
391N - LSLLS-T #4Sd L1 @inbiy4
(shep) suwuny

oot [sla} . 0OF L

10
f//r
//
B
L]
)
iy -
[~
™ »
¢
Y

= 1}

(18po 4emod) Jo1d Bo/607

{sunsay ge't puzyrIoN) J8 Mg
sinsey qe pazjauiy &

81N - 0SLLS #4Sd *6 ainby

(qdd) snfea pazijeuuon

{qdd) anjea pazijewioN



(sAep) au
ols'e oot ol 1
L
ol
=5 ool
- |
0004
b
00001
{lepon 1emod) joi4 Bo/bo
{synsey te pazIELLIoN) 418 Moy ——
SINsel ge pezfewioN &
[oueINg-} - §G1L25-1 #4Sd '91 ainbij
(shep) swy)
0zt 00+ 08 09 or 02 0
100
= =
=)
I~ = o)
= e =i 001
m | 2
$ 0001
== (ispow renusuodx3) jold Jeeul/Bo 00001

(sunsey ge] pezewoN) ‘Uodxg ——

{gdd) én[EA DazZIeulION

slnseY O] pezZ|euLoN +

IOUEING-} - 2G| /G-M #4Sd “¥1 2inbid

(qdd) anjea pazjreuuop

(skep) oun

000+ 00} ot
L0
L
o}
(13PON famod) 1014 Bo/BoT oo
(sinsey qen pez(auloN) 48 MOd —
SInsay gen pazyewIoN @
J9LIN - €SLLST #:48d 'S 9inBly
(sAep) swiL
0001 [4:13 ol
L'o
N
b
1.,
Sl
!/t.xv
s .
//f/Av
o] |

“([apojy Jemod) 1014 mmn_\mo;_

(synsay Qe pezmaLioN) 18 mog —
SUNSSY QBT poZIBUUCN €

AL - 251761 #4Sd €1 8anBig

(gdd} anjea pazifewion

{qdd) anjea pazjeulon



(shep) awil L
ozt 00t 08 09 o 0z 0
o)
o
] !
= ——==
I I | 11
1 1 L 1 1 1
= - 0L
T 1.1 | A o |
1] 1 T | 1 1 £
— 4 00L
I~ 1 ]
R 1 ¥ .
0001
i
= 0000}
M O S Y A

{synsey qe7 pazjaauon} 'uodg ——
S§NSeY Qe DOZIRWION *

E== (1epow fenueundxg) 1ojd feeur)/Bo7 ﬁgse

joueng-} - L g29s-r #4Sd "0¢ 24nbiy

(shep) owig
(4743 001 ng 09 ot 0e 0
LO°0
= 1'0
i
S=—== = .
T I -
= : ok
- ——
= =i 00l
i
.
= -
._mm_m____n__*_m I.m
E==H (japow (enusuodxg) j0id sesur/bo _ﬁ: —

{sinsey Qe pezeuoN) uodxg ——
SYNSeY qB] POZIBLION

joueIng-1 — 022G #45d ‘8L &nbid

(gdd) anjea pazijeuwlion

(qdd}) anjea pazijewoN

(shep) swif i

Q001 001 415 I
!
ol
/!f
L
e
9l
= 2
—
(5pow 18mag) 1014 boT/BGT oot
(siinsey qe7 paZI@UION) 18 MOy —~—
sjnsey qg] pozlalion @
H4LIN - 12295 #4Sd "6} 8InD|4
(shep) swi)
0001 0oL oL b
b
oL
I...I.Jt
Eyd
..r..r..b
Tt *
nJTIII
4
ook

(lspoln Jemod) yoid boybon

{synssy ge pazzanioN) 1o Mod ——
SYNSsy GET POZHEWION +

381N - 02295 #35d L} 9B

(gdd) anjea pazijeulioN

(gdd) anjea pazgeunoN



