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OAH Regulations

California Code of Regulations

Title 1.  General Provisions;  Division 2.  Office of Administrative Hearings;  Chapter 2.  Special Hearing Procedures

Article 3.  Appeal Procedure for Direct Service Contract Disputes Between Private, Non-Profit Human Service Organizations and Health and Welfare Agency and Its Component Departments

§1140. Time Deadlines.

The following time deadlines shall be observed:

(a) Any petition submitted pursuant to Health and Safety Code Section 38061 shall be filed with either the Health and Welfare Agency, or the component department within that Agency, whichever is involved in the direct service contractual dispute. The petition shall be filed within 30 days after exhaustion of the grievance procedure established in accordance with Health and Safety Code Section 38036.

(b) The Office of Administrative Hearings shall schedule a hearing on the petition filed by a private, non-profit human service organization to commence no later than 30 days following the date that such petition is received by the Health and Welfare Agency or the component department within that Agency. The Office of Administrative Hearings, upon a showing of good cause, may extend the 30 day period within which the hearing must start.

(c) The Office of Administrative Hearings shall prepare and issue a proposed decision within 30 days following the date the case is submitted by the parties. The proposed decision shall be transmitted to the Health and Welfare Agency, or the component department within that Agency, whichever is involved in the direct service contractual dispute. The proposed decision shall be in such form that it may be adopted as the decision in the case.

NOTE Authority cited: Section 38065, Health and Safety Code. Reference: Sections 38057, 38060, 38061 and 38065, Health and Safety Code.

History:  

1. New Subchapter 2.5 (Sections 251-259) filed 6-4-84; effective upon filing pursuant to Government Code Section 11346.2(d) (Register 84, No. 23).

2. Change without regulatory effect renumbering former section 251 to new section 1140 filed 7-11-97 pursuant to section 100, title 1, California Code of Regulations (Register 97, No. 28).

§1141.  Notice to Affected Parties.

(a) Upon receipt of a petition from a private, non-profit human service organization appealing one or more of the circumstances set forth in Health and Safety Code Section 38061, the Health and Welfare Agency or its component department involved in the dispute shall have ten (10) days to do all of the following:

(1) Request the Office of Administrative Hearings in Sacramento to hold a hearing on the petition.

(2) Transmit the petition to the Office of Administrative Hearings in Sacramento.

(3) Transmit a copy of any final written decision sent to the private, non-profit human service organization as part of a grievance procedure established in accordance with Section 38036 of the Health and Safety Code to the Office of Administrative Hearings in Sacramento.

(4) Submit the name, address, and telephone number of the State's authorized representative for the proceeding to the Office of Administrative Hearings in Sacramento.

(5) Contact the Office of Administrative Hearings in Sacramento with a list of potential hearing dates, mutually acceptable to the parties, which are within the time frame established by Regulation 1140(b).

(b) The Office of Administrative Hearings shall notify the Health and Welfare Agency or component department of the time and place where a hearing on the petition filed by a private, non-profit human service organization will be held. The Health and Welfare Agency or component department shall send written notice of the time and place of hearing to the private, non-profit human service organization, with a copy to the Office of Administrative Hearings, at least ten (10) days prior to the date of hearing. The written notice shall be in substantially the same format as set forth in Government Code Section 11509, but may include other information.

NOTE Authority cited: Section 38065, Health and Safety Code. Reference: Sections 38060 and 38065, Health and Safety Code.

History:  Change without regulatory effect renumbering former section 252 to new section 1141 filed 7-11-97 pursuant to section 100, title 1, California Code of Regulations (Register 97, No. 28).

§1142. Recording of Hearing and Transcription.

Hearings conducted under the appeal procedure established under Health and Safety Code Section 38057 shall be electronically recorded. The Office of Administrative Hearings shall arrange for any such electronic recording. Cost of transcription or reproduction of the electronic recording, if requested, shall be borne by the party making such request.

NOTE Authority cited: Section 38065, Health and Safety Code. Reference: Section 38065, Health and Safety Code.

History:  Change without regulatory effect renumbering former section 253 to new section 1142 filed 7-11-97 pursuant to section 100, title 1, California Code of Regulations (Register 97, No. 28).
§1143. Hearing Sites.

A hearing on a petition filed by a private, non-profit human service organization shall be held in the San Francisco office of the Office of Administrative Hearings if the transaction occurred or the organization resides within the First Appellate District, be held in the Los Angeles office of the Office of Administrative Hearings if the transaction occurred or the organization resides within the Second or Fourth Appellate District, and be held in the Sacramento office of the Office of Administrative Hearings if the transaction occurred or the organization resides within the Third or Fifth Appellate District. The parties may also, by mutual agreement, select another office of the Office of Administrative Hearings as the hearing site.

NOTE Authority cited: Section 38065, Health and Safety Code. Reference: Section 38065, Health and Safety Code.

History:  Change without regulatory effect renumbering former section 254 to new section 1143 filed 7-11-97 pursuant to section 100, title 1, California Code of Regulations (Register 97, No. 28).

§1144. Contents of Petition.

A petition by a private, non-profit human service organization requesting a hearing authorized by the provisions of Health and Safety Code Section 38057 shall be submitted in writing to the Health and Welfare Agency or its component department, whichever is involved in the direct service contractual dispute, and contain the following information:

(a) A clear and concise statement of what action taken by the Health and Welfare Agency or its component department, whichever is involved in the direct service contractual dispute, is being appealed.

(b) The reason(s) the action(s) taken by the Health and Welfare Agency or its component department is (are) not correct.

(c) The name, address and telephone number of the private non-profit human service organization's authorized representative for the proceeding.

NOTE Authority cited: Section 38065, Health and Safety Code. Reference: Section 38065, Health and Safety Code.

History:  Change without regulatory effect renumbering former section 255 to new section 1144 filed 7-11-97 pursuant to section 100, title 1, California Code of Regulations (Register 97, No. 28).

§1145. Notice of Representation.

Parties shall at all times keep the Office of Administrative Hearings currently advised as to any change in or substitution of representation or any change in the address or telephone number of its representative.

NOTE Authority cited: Section 38065, Health and Safety Code. Reference: Section 38065, Health and Safety Code.

History:  Change without regulatory effect renumbering former section 256 to new section 1145 filed 7-11-97 pursuant to section 100, title 1, California Code of Regulations (Register 97, No. 28).

§1146. Subpoenas.

(a) A hearing officer may issue subpoenas and subpoenas duces tecum at the request of any party for attendance or production of documents at the hearing. Compliance with the provisions of Section 1985 of the Code of Civil Procedure shall be a condition precedent to the issuance of a subpoena duces tecum.

(b) All witnesses appearing pursuant to subpoena, other than the parties or officers or employees of the State, shall receive fees, and all witnesses appearing pursuant to subpoena, except the parties, shall receive mileage in the same amount and under the same circumstances as set forth in Government Code Section 68093. Fees and mileage shall be paid by the party at whose request the witness is subpoenaed.

NOTE Authority cited: Section 38065, Health and Safety Code. Reference: Sections 38060 and 38065, Health and Safety Code.

History:  Change without regulatory effect renumbering former section 257 to new section 1146 filed 7-11-97 pursuant to section 100, title 1, California Code of Regulations (Register 97, No. 28).

§1147. Hearing Procedures.

(a) Oral evidence shall be taken only on oath or affirmation.

(b) Each party shall have these rights: to call and examine witnesses; to introduce exhibits; to cross-examine opposing witnesses on any matter relevant to the issues; to impeach any witness regardless of which party first called him to testify; and to rebut the evidence against him or her.

(c) The hearing need not be conducted according to technical rules relating to evidence and witnesses. Any relevant evidence shall be admitted if it is the sort of evidence on which responsible persons are accustomed to rely in the conduct of serious affairs, regardless of the existence of any common law or statutory rule which might make improper the admission of such evidence over objection in civil actions. Hearsay evidence may be used for the purpose of supplementing or explaining other evidence but shall not be sufficient in itself to support a finding unless it would be admissible over objection in civil actions. The rules of privilege shall be effective to the extent that they are otherwise required by statute to be recognized at the hearing. Irrelevant and unduly repetitious evidence shall be excluded.

(d) The hearing shall be conducted in the English language, except that a party who does not proficiently speak or understand the English language and who requests language assistance shall be provided an interpreter approved by the hearing officer conducting the proceedings. The cost of providing the interpreter shall be paid by the Health and Welfare Agency or one of its component departments if the hearing officer so directs, otherwise the costs shall be paid by the party for whom the interpreter is provided.

The hearing officer's decision to direct payment shall be based upon an equitable consideration of all the circumstances in each case, such as the ability of the party in need of the interpreter to pay.

(e) The Health and Welfare Agency or any of its component departments affected by this section shall advise each party of their right to an interpreter at the same time that each party is advised of the hearing date. Each party in need of an interpreter shall also be encouraged to give timely notice to the Office of Administrative Hearings so that appropriate arrangements can be made.

(f) The rules of confidentiality, if any, of the Health and Welfare Agency or its component departments, which may apply in an adjudicatory hearing, shall apply to any interpreter in the hearing before the Office of Administrative Hearings, whether or not such rules so state.

(g) The interpreter shall not have had any involvement in the issues of the case prior to the hearing.

NOTE Authority cited: Section 38065, Health and Safety Code. Reference: Sections 38060 and 38065, Health and Safety Code.

History:  Change without regulatory effect renumbering former section 258 to new section 1147 filed 7-11-97 pursuant to section 100, title 1, California Code of Regulations (Register 97, No. 28).

§1148. Powers and Responsibilities of the Office of Administrative Hearings.

An Office of Administrative Hearings hearing officer shall have the following powers when conducting a hearing on an appeal by a private, non-profit human service organization:

(a) take all steps necessary to conduct an orderly hearing;

(b) issue appropriate orders;

(c) rule on requests and motions;

(d) grant extensions of time, upon showing of good cause;

(e) examine witnesses;

(f) remand case for further action by the State;

(g) recommend dismissal of a case for failure to exhaust available administrative remedies, for failure to appeal upon one of the specific grounds set forth in Health and Safety Code Section 38061, or other appropriate reasons; and

(h) waive or modify these rules to accommodate the needs in a specific case, upon notice to and agreement of the parties.

NOTE Authority cited: Section 38065, Health and Safety Code. Reference: Sections 38057, 38060, 38061 and 38065, Health and Safety Code.

History:  Change without regulatory effect renumbering former section 259 to new section 1148 filed 7-11-97 pursuant to section 100, title 1, California Code of Regulations (Register 97, No. 28).
Statutes Referenced in OAH Regulations on Appeal Procedures for Direct Service Contract Disputes Between Private, Non-Profit Human Service Organizations and Health and Welfare Agency and Its Component Departments
Code of Civil Procedure
PART 4:  Miscellaneous Provisions; TITLE 3:  Production of Evidence; CHAPTER 2:  Means of Production

§ 1985. "Subpoena"; Issuance; Affidavit

(a)  The process by which the attendance of a witness is required is the subpoena. It is a writ or order directed to a person and requiring the person's attendance at a particular time and place to testify as a witness. It may also require a witness to bring any books, documents, or other things under the witness's control which the witness is bound by law to produce in evidence. When a county recorder is using the microfilm system for recording, and a witness is subpoenaed to present a record, the witness shall be deemed to have complied with the subpoena if the witness produces a certified copy thereof.

(b)  A copy of an affidavit shall be served with a subpoena duces tecum issued before trial, showing good cause for the production of the matters and things described in the subpoena, specifying the exact matters or things desired  to be produced, setting forth in full detail the materiality thereof to the issues involved in the case, and stating that the witness has the desired matters or things in his or her possession or under his or her control.

(c)  The clerk, or a judge, shall issue a subpoena or subpoena duces tecum signed and sealed but otherwise in blank to a party requesting it, who shall fill it in before service. An attorney at law who is the attorney of record in an action or proceeding, may sign and issue a subpoena to require attendance before the court in which the action or proceeding is pending or at the trial of an issue therein, or upon the taking of a deposition in an action or proceeding pending therein; the subpoena in such a case need not be sealed. An attorney at law who is the attorney of record in an action or proceeding, may sign and issue a subpoena duces tecum to require production of the matters or things described  in the subpoena.

Enacted 1872. Amended Stats 1933 ch 567 §1; Stats 1961 ch 496 §1; Stats 1967 ch 431 §1; Stats 1968 ch 95 §1.

Amended Stats 1979 ch 458 §1; Stats 1982 ch 452 §1; Stats 1986 ch 603 §3; Stats 1990 ch 511 §1 (SB 163).
Health and Safety Code
DIVISION 25 Health and Welfare Agency -- Direct Service Contracts Reform Act

CHAPTER 4:  Direct Service Contract Procedure

§ 38036. Grievance procedure

Each department under the Health and Welfare Agency shall develop a grievance procedure for resolving disputes arising from the awarding or administering of direct service contracts.

Added Stats 1981 ch 794 §2.

DIVISON 25.1 Health and Welfare Agency -- Administrative Appeals Process for Nonprofit Human Services Agencies  

CHAPTER 2:  Appeal Authority

§ 38055. Formal administrative appeal process

A formal administrative appeal process shall be established and made available to all private, nonprofit human service organizations seeking resolution of any dispute arising out of a direct service contract with the Health and Welfare Agency or a component department of the agency, except as provided in Section 38030 of the Health and Safety Code.

This division shall not apply to contracts entered into pursuant to Chapter 7 (commencing with Section 14000) or Chapter 8 (commencing with Section 14200) of Part 3 of Division 9 of the Welfare and Institutions Code.

Added Stats 1982 ch 1373 §1.

§ 38056. Division to prevail over other statutes

Notwithstanding any other statutes to the contrary, this division shall prevail.

Added Stats 1982 ch 1373 §1.

§ 38057. Office of Administrative Hearings; Powers and duties

The appeal authority shall be the Office of Administrative Hearings in the Department of General Services. The office is hereby charged with the responsibility to administer and conduct hearings, and to render proposed decisions about the matter in dispute.

The appeal authority may delay or set aside a state agency or departmental action related to the appeal.

The appeal authority shall provide flexibility in the appeal process, providing a range of review from the most formal to a level acceptable to both parties.

An appeal pursuant to this division shall not be considered by the appeal authority until the direct service contractor has attempted to resolve the dispute through the grievance procedure established in accordance  with Section 38036 of the Health and Safety Code. If the department or agency has failed to establish such a procedure, the appeal authority shall assume immediate jurisdiction over the dispute.

Added Stats 1982 ch 1373 §1.

CHAPTER 3:  Administrative Appeal Process

§ 38060. Manner of conducting hearings; Special deposit fund; Costs

An administrative appeal process means a process established by a state agency or department which allows a nonprofit human service agency to seek review and resolution of some complaint about a specific action or inaction of a state agency.

The hearings held pursuant to this division shall be conducted using current procedures presently established by the office.

If the dispute is brought pursuant to subdivisions (d) through (g) of Section 38061 and it involves a sum of money more than ten thousand dollars ($10,000), the appeal authority, taking into account the cash flow problems of the parties, may require the party holding the disputed funds to place the amount under dispute in a special deposit fund to earn and be paid interest with such earnings to be distributed to the  party who succeeds upon appeal. If the amount is less than ten thousand dollars ($10,000), it may be placed in such a special deposit fund with the approval of both parties.

The appeal process shall include flexibility to modify procedures to accommodate the particular needs of a given case.

The state's portion of the cost of the appeal process shall be borne by the state agency or department which shall not include internal operating expenses of the Office of Administrative Hearings.

Added Stats 1982 ch 1373 §1.

§ 38061. When appeal may be taken

An appeal may be taken under the following circumstances.

(a) Denial of a local contracting agency's application for funding.

(b) Denial of a local contracting agency's application for expansion or startup funding.

(c) Termination of a direct service contract.

(d) Suspension of a direct service contract.

(e) Denial of all or part of a direct service payment for services schedule.

(f) Demand for remittance of an overpayment.

(g) When allegations are asserted which, if true, would constitute a violation  of a contract provision, or of federal or state law, regulations, or guidelines.

Decisions made pursuant to subdivisions (a) and (b) shall be limited to a determination as to the procedural propriety of the decisionmaking process, including the reason stated in the decision.

Added Stats 1982 ch 1373 §1.

CHAPTER 4:  Implementation of Administrative Appeal Process

§ 38065. Adoption of regulations governing hearings

The Office of Administrative Hearings shall, by December 31, 1983, adopt regulations governing the hearings, which shall include all the following:

(a) Deadlines for filing petitions, commencing hearings and rendering decisions.

(b) Notice to affected parties.

(c) Hearings shall be conducted at the offices of the Office of Administrative Hearings in Los Angeles, Sacramento or San Francisco.

(d) Any other issues deemed appropriate by the Office of Administrative Hearings.

Added Stats 1982 ch 1373 §1.

Government Code

TITLE 2:  Government of the State of California; DIVISION 3:  Executive Department;  PART 1:  STATE DEPARTMENTS AND AGENCIES;  CHAPTER 1:  State Agencies;  ARTICLE 1:  General

§ 11509.   Notice of hearing

The agency shall deliver or mail a notice of hearing to all parties at least 10 days prior to the hearing.  The hearing shall not be prior to the expiration of the time within which the respondent is entitled to file a notice of defense.

The notice to respondent shall be substantially in the following form but may include other information:

You are hereby notified that a hearing will be held before (here insert name of agency) at (here insert place of hearing) on the  ———— day of ————, 19——, at the hour of ————, upon the charges made in the accusation served upon you. If you object to the place of hearing, you must notify the presiding officer within  10 days after this notice is served on you.  Failure to notify the presiding officer within 10 days will deprive you of a change in the place of the hearing.  You may be present at the hearing.  You have the right to be represented by an attorney at your own expense.  You are not entitled to the appointment of an attorney to represent you at public expense. You are entitled to represent yourself without legal counsel.  You may present any relevant evidence, and will be given full opportunity to cross-examine all witnesses testifying against you.  You are entitled to the issuance of subpoenas to compel the attendance of witnesses and the production of books, documents or other things by applying to (here insert appropriate office of agency).

Amended Stats 1995 ch 938 §34 (SB 523), operative July 1, 1997.

TITLE 8:  The Organization and Government of Courts; CHAPTER 1:  General Provisions

§ 68093. Witness fees

Except as otherwise provided by law, witness' fees for each day's actual attendance, when legally required to attend a civil action or proceeding in the superior, municipal, and justice courts, are thirty-five dollars ($35) a day and mileage actually traveled, both ways, twenty cents ($0.20) a mile.

Added Stats 1953 ch 206 §1. Amended Stats 1957 ch 1908 §2; Stats 1970 ch 1061 §2; Stats 1977 ch 1257 §54, effective October 3, 1977; Stats 1981 ch 184 §4.

