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INTRODUCTION

The Bagley-Keene Open Meeting Act (“the Act” or “the Bagley-Keene Act”), set forth in
Government Code sections 11120-11132, covers all state boards and commissions. Generally, it
requires these bodies to publicly notice their meetings, prepare agendas, accept public testimony and
conduct their meetings in public unless specifically authorized by the Act to meet in closed session.
Following is a brief summary of the Act’s major provisions. Although we believe that this summary
is a helpful road map, it is no substitute for consulting the actual language of the Act and the court
cases and administrative opinions that interpret it. '

If you wish to obtain additional copies of this pamphlet, they may be ordered or downloaded
via the Attorney General’s Home Page, located on the World Wide Web at http://caag.state.ca.us.
You may also write to the Attorney General’s Office, Public Inquiry Unit, P.O. Box 944255,
Sacramento, CA 94244-2550 or call us at (800) 952-5225 (for callers within California), or (916)
322-3360 (for callers outside of California); the TTY/TDD telephone numbers are (800) 952-5548
(for callers within California), or (916) 324-5564 (for callers outside of California).

PURPOSE OF THE ACT

Operating under the requirements of the Act can sometimes be frustrating for both board
members and staff. This results from the lack of efficiency built into the Act and the unnatural
communication patterns brought about by compliance with its rules. '

If efficiency were the top priority, the Legislature would create a department and then permit
the department head to make decisions. However, when the Legislature creates a multimember
board, it makes a different value judgment. Rather than striving strictly for efficiency, it concludes
that there is a higher value to having a group of individuals with a variety of experiences,
backgrounds and viewpoints come together to develop a consensus. Consensus is developed through
debate, deliberation and give and take. This process can sometimes take a long time and is very
different in character than the individual-decision-maker model.

Although some individual decision-makers follow a consensus-building model in the. way that
they make decisions, they’re not required to do so. When the Legislature creates a multimember
body, it is mandating that the government go through this consensus building process.

When the Legislature enacted the Bagley-Keene Act, it imposed still another value judgment
on the governmental process. In effect, the Legislature said that when a body sits down to develop
its consensus, there needs to be a seat at the table reserved for the public. (§ 11120.) By reserving
this place for the public, the Legislature has provided the public with the ability to monitor and
participate in the decision-making process. If the body were permitted to meet in secret, the public’s
role in the decision-making process would be negated. Therefore, absent a specific reason to keep

'All statutory references are to the Government Code.
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the public out of the meeting, the public should be allowed to monitor and participate in the decision-
making process.

If one accepts the philosophy behind the creation of a multimember body and the reservation
of a seat at the table for the public, many of the particular rules that exist in the Bagley-Keene Act
become much easier to accept and understand. Simply put, some efficiency is sacrificed for the
benefits of greater public participation in government.

BODIES COVERED BY THE ACT: General Rule

The general rule for determining whether a body is covered by the Act involves a two part
test (§ 11121(a)):

First, the Act covers multimember bodies. A multimember body is two or more people.
Examples of multimember bodies are: state boards, commissions, committees, panels, and councils.
Second, the body must be created by statute or required by law to conduct official meetings. Ifa
body is created by statute, it is covered by the Act regardless of whether it is decision-making or
advisory.

- Advisory Bodies

The Act governs two types of advisory bodies: (1) those advisory bodies created by the
Legislature and (2) those advisory bodies having three or more members that are created by formal
action of another body. (§11121(c).) If an advisory body created by formal action of another body
has only two members, it is not covered by the Bagley-Keene Act. Accordingly, that body can do its
business without worrying about the notice and open meeting requirements of the Act. However, if
it consists of three people, then it would qualify as an advisory committee subject to the requirements
of the Act. :

When a body authorizes or directs an individual to create a new body, that body is deemed
to have been created by formal action of the parent body even if the individual makes all decisions
regarding composition of the committee. The same result would apply where the individual states
an intention to create an advisory body but secks approval or ratification of that decision by the body.

Finally, the body will probably be deemed to have acted by formal action whenever the chair
of the body, acting in his or her official capacity, creates an advisory committee. Ultimately, unless
the advisory committee is created by staff or an individual board member, independent of the body’s

authorization or desires, it probably should be viewed as having been created by formal action of the
body.



| Delegated Body

The critical issue for this type of body is whether the committee exercises some power t.hat
has been delegated to it by another body. If the body has been delegated the power to ac.t, 1t. is a
delegated committee. (§ 11121(b).) A classic example is the executive committee that is given
authority to act on behalf of the entire body between meetings. Such executive committees are
delegated committees and are covered by the requirements of the Act. :

There is no specific size requirement for the delegated body. However, to be a body, it still
must be comprised of multiple members. Thus, a single individual is not a delegated body.

. Commigsions Created by the Governor

The Act specifically covers commissions created by executive order. (§ 11121(a).) That
leaves open two potential issues for resolution with respect to this type of body. First, what’s an
executive order as opposed to other exercises of power by the Governor? Second, when is a body
a “commission” within the meaning of this provision? There is neither case law nor an Attorney
General opinion addressing either of these issues in this context.

] Body Determined by Membership

The next kind of body is determined by who serves on it. Under this provision, a body
becomes a state body when a member of a state body, in his or her official capacity, serves as a
representative on another body, either public or private, which is funded in whole or in part by the
representative’s state body. (§ 11121(d).) It does not come up often, but the Act should be consulted
whenever a member of one body sits as a representative on another body.

In summary, the foregoing are the general types of bodies that are deﬁned as state .bodies
under the Bagley-Keene Act. As will be discussed below, these bodies are subject to the notice and
open meeting requirements of the Act.

MEMBERS-TO-BE

The open meeting provisions of the Act basically apply to new members at the time of the.ir
election or appointment, even if they have not yet started to serve. (§ 11121.95.) The purpose of tt_us
provision is to prevent newly appointed members from meeting secretly among themselves or with
holdover members of a body in sufficient numbers so as to constitute a quorum. The Act also
requires bodies to provide their new members with a copy of the Act. (§ 11121.9.) We recommend
that this Handy Guide be used to satisfy that requirement.




WHAT IS A MEETING?

The issue of what constitutes a meeting is one of the more troublesome and controversial
issues under the Act. A meeting occurs when,a quorum of a body convenes, either serially or all
together, in one place, to address issues under the body’s jurisdiction. (§ 11122.5.) Obviously, a
meeting would include a gathering where members were debating issues or voting on them. Buta
meeting also includes situations in which the body is merely receiving information. To the extent
that a body receives information under circumstances where the public is deprived of the opportunity
to monitor the information provided, and either agree with it or challenge it, the open-meeting process
is deficient.

Typically, issues concernmg the definition of a meeting arise in the context of informal
gatherings such as study sessions or pre—meetmg get-togethers. The study session historically arises
from the body’s desire to study a subject prior to its placement on the body’s agenda. However, if
a quorum is involved, the study session should be treated as a meeting under the Act. With respect
to pre-meeting briefings, this office opined that staff briefings of the city council a half hour before
the noticed city council meeting to discuss the items that would appear on the council’s meeting
agenda were themselves meetings subject to open meeting laws.? To the extent that a briefing is
desirable, this office recommends that the executive officer prepare a briefing paper which would
then be available to the members of the body, as well as, to the public.

. Serial Meetings

The Act expressly prohibits the use of direct communication, personal intermediaries, or
technological devices that are employed by a majority of the members of the state body to develop
a collective concurrence as to action to be taken on an item by the members of the state body outside
of an open meeting. (§ 11122.5(b).) Typically, a serial meeting is a series of communications, each
of which involves less than a quorum of the legislative body, but which taken as a whole involves
a majority of the body’s members. For example, a chain of communications involving contact from
member A to member B who then communicates with member C would constitute a serial meeting
in the case of a five-person body. Similarly, when a person acts as the hub of a wheel (member A)
and communicates individually with the various spokes (members B and C), a serial meeting has
occurred. In addition, a serial meeting occurs when intermediaries for board members have a meeting
to discuss issues. For example, when a representative of member A meets with representatives of
members B and C to discuss an agenda item, the members have conducted a serial meeting through
their representatives acting as intermediaries.

242 Ops.Cal.Atty.Gen. 61 (1963); see also 32 Ops.Cal.Atty.Gen. 240 (1958).
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In the Stockton Newspapers case, the court concluded that a seties of individual telephone
calls between the agency attorney and the members of the body constituted a meeting.® In that case,
the attorney individually polled the members of the body for their approval on a real estate
transaction. The court concluded that even though the meeting was conducted in a serial fashion, it
nevertheless was a meeting for the purposes of the Act.

An executive officer may receive spontaneous input from board members on the agen@a or
on any other topic. But problems arise if there are systematic communications through which a
quorum of the body acquires information or engages in debate, discussion, lobbying, or any other
aspect of the deliberative process, either among themselves or between board members and the staff.

Although there are no cases directly on point, if an executive officer receives the same
question on substantive matters addressed in an upcoming agenda from a quorum of the body, this
office recommends that a memorandum addressing these issues be provided to the body and the
public so they will receive the same information.

This office has opined that under the Brown Act (the counterpart to the Bagley-Keene Act
which is applicable to local government bodies) that a majority of the board membets qf a lo.cal
public agency may not e-mail each other to discuss current topics related to the body’s jurisdiction
even if the e-mails are also sent to the secretary and chairperson of the agency, posted on the age;ncy’ s
Internet website, and made available in printed form at the next public meeting of the board.

The prohibition applies only to communications employed by a quorum to develop a
collective concurrence concerning action to be taken by the body. Conversations that gdvance or
clarify a member’s understanding of an issue, or facilitate an agreement or compromise among
members, or advance the ultimate resolution of an issue, are all examples of communicatloqs that
contribute to the development of a concurrence as to action to be taken by the body. Accordingly,
with respect to items that have been placed on an agenda or that are likely to be p}aced upon an
agenda, members of state bodies should avoid serial communications of a substantive nature that
involve a quorum of the body.

In conclusion, serial meeting issues will arise most commonly in connection with rotating
staff briefings, telephone calls or e-mail communications among a quorum of board members. In
these situations, part of the deliberative process by which information is received and processed,
mulled over and discussed, is occurring without participation of the public.

Just remember, serial-meeting provisions basically mean that what the body can not do as a
group it can not do through serial communications by a quorum of its members.

*Stockton Newspapers, Inc. v. Redevelopment Agency (1985) 171 Cal.App.3d 95, 105.
See also, 65 Ops.Cal.Atty.Gen. 63, 66 (1982); 63 Ops.Cal.Atty.Gen. 820, 828-829 (1980).

* Cal.Atty.Gen., Indexed Letter, No. IL 00-906 (February 20, 2001).
. )



u]  Contacts by the Public

One of the more difficult areas has to do with the rights of the publ.ic to contact individual
members. For example, a communication from a member of the public to discuss an issue does not
violate the Act. (§ 11122.5(c)(1).) The difficulty arises when the individual contacts a quorum of
the body.

So long as the body does not solicit or orchestrate such contacts, they would not .cor'lst‘itute
a violation of the Bagley-Keene Act. Whether its good policy for a body to allow these individual
contacts to occur is a different issue.

w(l  Social Gatherings

The Act exempts purely social situations from its coverage. (§ 11122.5(c)(5).) However, this
construction is based on the premise that matters under the body’s jurisdiction will not be discussed
or considered at the social occasion. It may be useful to remind board members to avoid “shop talk”
at the social event. Typically, this is difficult because service on the body is their common bond.

n(] Conferences and Retreats

Conferences are exempt from the Act’s coverage so long as they are open to the public and
involve subject matter of general interest to persons or bodies in a given field. (§ 11122.5(c)(2).)

While in attendance at a conference, members of a body should avoid private discussions with other

members of their body about subjects that may be on an upcoming agenda. However, if the retreat
or conference is designed to focus on the laws or issues of a particular body it would no be exempt
under the Act.

ul  Teleconference Meetings

The Act provides for audio or audio and visual teleconference meetings for the benefit of the

public and the body. (§ 11123.) When a teleconference meeting is held, each site from which a
member of the body participates must be accessible to the public. [Hence, a member cannot
participate from his or her car, using a car phone or from his or her home, unless the home is open
to the public for the duration of the meeting.] All proceedings must be audible and votes must be
taken by rollcall. All other provisions of the Act also apply to teleconference meetings. For these
reasons, we recommend that a properly equipped and accessible public building be utilized for
teleconference meetings. This section does not prevent the body from providing additional locations
from which the public may observe the proceedings or address the state body by electronic means.

NOTICE AND AGENDA REQUIREMENTS

The notice and agenda provisions require bodies to send the notice of its meetings to persons

who have requested it. (§ 11125(a).) In addition, at least ten days prior to the meeting, bodies must



prepare an agenda of all items to be discussed or acted upon at the meeting. (§ 11125(b).) In
practice, this usually translates to boards and commissions sending out the notice and agenda to all
persons on their mailing lists. The notice needs to state the time and the place of the meeting and
give the name, phone number and address of a contact person who can answer questions about the
meeting and the agenda. (§ 11125(a).) The agenda needs to contain a brief description of each item

to be transacted or discussed at the meeting, which as a general rule need not exceed 20 words in
length. (§ 11125(b).)

The agenda items should be drafted to provide interested lay persons with enough information
to allow them to decide whether to attend the meeting or to participate in that particular agenda item.
Bodies should not label topics as “discussion” or “action” items unless they intend to be bound by
such descriptions. Bodies should not schedule items for consideration at particular times, unless they
assure that the items will not be considered prior to the appointed time.

The notice and agenda requirements apply to both open and closed meetings. There is a
tendency to think that agendas need not be prepared for closed session items because the public
cannot attend. But the public’s ability to monitor closed sessions directly depends upon the agenda
requirement which tells the public what is going to be discussed.

REGULAR MEETINGS

The Act, itself, does not directly define the term “ regular meeting.” Nevertheless, there are
several references in the Act concerning regular meetings. By inference and interpretation, the
regular'meeting is a meeting of the body conducted under normal or ordinary circumstances. A
regular meeting requires a 10-day notice. This simply means that at least 10 days prior to the
meeting, notice of the meeting must be given along with an agenda that sufficiently describes the
items of business to be transacted or discussed. (§§ 11125(a), 11125(b).) The notice for a meeting
must also be posted on the Internet, and the web site address must be included on the written agenda.
In addition, upon request by any person with a disability, the notice must be made available in
appropriate alternative formats, as required by Section 202 of the Americans with Disabilities Act
of 1990 (42 U.S.C. Sec. 12132), and the applicable federal rules and regulations. The notice must
contain information regarding the manner in which and the deadline by which a request for any
disability-related modification or accommodation, including auxiliary aids or services, may be made
by a person requiring these aids or services in order to participate in the meeting.

In two special situations, items may be added to the agenda within the 10-day notice period,
provided that they are added and notice is given no later than 48 hours prior to the meeting. (§
11125.) The first such situation is where the body concludes that the topic it wishes to add would
qualify for an emergency meeting as defined in the Act. (§ 11125.3(a)(1).) The second situation is
where there is a need for immediate action and the need for action came to the attention of the body
after the agenda was mailed in accordance with the 10-day notice requirement. (§ 11125.3(a)(2).)
This second situation requires a two-thirds vote or a unanimous vote if two-thirds of the members are
not present.



Changes made to the agenda under this section must be delivered to the members of the body
and to national wires services at least 48 hours before the meeting and must be posted on the Internet

as soon as practicable.

SPECIAL MEETINGS

A few years ago, special meetings were added to the Act to provide relief to agencies that,
due to the occurrence of unforeseen events, had a need to meet on short notice and were hamstrung
by the Act’s 10-day notice requirement. (§ 11125.4.) The special meeting requires that notice be
provided at least 48 hours before the meeting to the members of the body and all national wire
services, along with posting on the Internet.

The purposes for which a body can call a special meeting are quite limited. Examples include
pending litigation, legislation, licencing matters and certain personnel actions. Atthe commencement
of the special meeting, the body is required to make a finding that the 10-day notice requirement
would impose a substantial hardship on the body or that immediate action is required to protect the
public interest and must provide a factual basis for the finding. The finding must be adopted by two-
thirds vote and must contain articulable facts that support it. If all of these requirements are not
followed, then the body can not convene the special meeting and the meeting must be adjourned.

EMERGENCY MEETINGS

The Act provides for emergency meetings in rare instances when there exists a crippling
disaster or a work stoppage that would severely impair public health and safety. (§ 11125.5.) An
emergency meeting requires a one-hour notice to the media and must be held in open session. The
Act also sets forth a variety of other technical procedural requirements that must be satisfied.

PUBLIC PARTICIPATION

Since one of the purposes of the Act is to protect and serve the interests of the general public
to monitor and participate in meetings of state bodies, bodies covered by the Act are prohibited from
imposing any conditions on attendance at a meeting. (§ 11124.) For example, while the Act does
not prohibit use of a sign-in sheet, notice must be clearly given that signing-in is voluntary and not
a pre-requisite to either attending the meeting or speaking at the meeting. On the other hand, security
measures that require identification in order to gain admittance to a government building are
permitted so long as security personnel do not share the information with the body.

In addition, members of the public are entitled to record and to broadcast (audio and/or video)
the meetings, unless to do so would constitute a persistent disruption. (§ 11124.1.)




To ensure public participation, the Legislature expressly afforded an opportunity to the public
to speak or otherwise participate at meetings, either before or during the consideration of each agepda
item. (§11125.7.) The Legislature also provided that at any meeting the body can elect to consider
comments from the public on any matter under the body’s jurisdiction. And while the body cannot
act on any matter not included on the agenda, it can schedule issues raised by the public for
consideration at future meetings. Public comment protected by the Act includes criticism of the
programs, policies and officials of the state body.

ACCESS TO RECORDS

Under the Act, the public is entitled to have access to the records of the body. (§ 11125.1.)
In general, a record includes any form of writing. When materials are provided to a majority pf the
body either before or during the meeting, they must also be made available to the public without
delay, unless the confidentiality of such materials is otherwise protected. Any records provided to
the public, must be available in appropriate alternative formats, as required by Section 202 of the
Americans with Disabilities Act of 1990 (42 U.S.C. Sec. 12132), and the applicable federal rules and
regulations, upon request by a person with a disability.

Notwithstanding the foregoing, the Act makes Government Code section 6254, the most
comprehensive exemption under the California Public Records Act, applicable to records provndqd
to the body. That is, if the record that is being provided to the board members is a record that is
otherwise exempt from disclosure under section 6254 of the Government Code, then the record n§ed
not be disclosed to members of the public. (§ 11125.1(a).) However, the public interest balancing
test, set forth in Government Code section 6255, is expressly made inapplicable to records provided
to members of the body.

If an agency has received a request for records, the Public Records Act allows the agency to
charge for their duplication. (§ 11125.1(c).) Please be aware that the Public Records Act limits the
amount that can be charged to the direct cost of duplication. This has been interpreted to mean a pro-
rata share of the equipment cost and probably a pro-rata share of the employee cost in order to make
the copies. It does not include anything other than the mere reproduction of the records. (See,§
6253.9 for special rules concerning computer records.) Accordingly, an agency may not recover for
the costs of retrieving or redacting a record.

ACCESSABILITY OF MEETING LOCATIONS

The Act requires that the place and manner of the meeting be nondiscriminatory. (§ 11 13.1 2)
As such, the body cannot discriminate on the basis of race, religion, national origin, etc. The meeting
site must also be accessible to the disabled. Furthermore, the agency may not charge a fee for
attendance at a meeting governed by the Act.
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CLOSED SESSIONS

Although, as a general rule, all items placed on an agenda must be addressed in open session,
the Legislature has allowed closed sessions in very limited circumstances, which will be discussed
in detail below. Closed sessions may be held legally only if the body complies with certain
procedural requirements. (§ 11126.3)

As part of the required general procedures, the closed session must be listed on the meeting
agenda and properly noticed. (§ 11125(b).) Prior to convening into closed session, the body must
publically announce those issues that will be considered in closed session. (§ 11126.3.) This can be
done by a reference to the item as- properly listed on the agenda. In addition, the agenda should cite
the statutory authority or prov131on of the Act which authorizes the particular closed session.
(§11125(b).) After the closed session has been completed, the body is required to reconvene in
public. (§ 11126.3(f).) However, the body is required to make a report only where the body makes
adecision to hire or fire an individual. (§ 11125.2.) Bodies under the Bagley-Keene Act are required
to keep minutes of their closed sessions. (§ 11126.1.) Under the Act, these minutes are confidential,
and are disclosable only to the board itself or to a reviewing court.

Courts have narrowly construed the Act’s closed-session exceptions. For example, voting by
secret ballot at an open-meeting is considered to be an improper closed session. Furthermore, closed
sessions may be improperly convened if they are attended by persons other than those directly
involved in the closed session as part of their official duties.

u Personnel Exception

The personnel exception generally applies only to employees. (§ 11126(a) and (b).)
However, a body’s appointment pursuant to subdivision (e) of Section 4 of Article VII of the
California Constitution (usually the body’s executive director) has been designated an employee for
purposes of the personnel exception. On the other hand, under the Act, members of the body are not
to be considered employees, and there exists no personnel exception or other closed session vehicle
for board members to deal with issues that may arise between them. Board elections, team building
exercises, and efforts to address personality problems that may arise between members of the board,
cannot be handled in closed session.

Only certain categories of subject matter may be considered at a closed session authorized
under the personnel exception. (§ 11126(a)(1).) The purpose of the personnel exception is to protect
the privacy of the employee, and to allow the board members to speak candidly. It can be used to
consider appointments, employment, evaluation of performance, discipline or dismissal, as well as
to hear charges or complaints about an employee’s actions. Although the personnel exception is
appropriate for discussion of an employee’s competence or qualifications for appointment or
employment, we do not think that discussion of employee compensation may be conducted in closed
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session in light of an appellate court decision interpreting a similar exception in the Brown Act, (the
counterpart to the Bagley-Keene Act which is applicable to local government bodies).’

The Act requires compliance with specific procedures when the body addresses a complaint
leveled against an employee by a third person or initiates a disciplinary action against an employee.
Under either circumstance, the Act requires 24-hour written notice to the employee. (§ 11126(a)(2).)
Failure to provide such notice voids any action taken in closed session.

Upon receiving notice, the employee has the right to insist that the matter be heard in public
session. (§ 11126(a)(2).) However, the opposite is not true. Under the Act, an employee has no right
to have the matter heard in closed session. If the body decides to hold an open session, the Bagley-
Keene Act does not provide any other option for the employee. Considerations, such as the
employee’s right to privacy, are not addressed under the Bagley-Keene Act.

If an employee asserts his or her right to have the personnel matter addressed in open session,
the body must present the issues and information/evidence concerning the employee’s performance
or conduct in the open session. However, the body is still entitled to conduct its deliberations in
closed session. (§ 11126(a)(4).)

n Pending Litigation Exception

The purpose of the pending litigation exception is to permit the agency to confer with its
attorney in circumstances where, if that conversation were to occur in open session, it would
prejudice the position of the agency in the litigation. (§ 11126(e)(1).) The term “litigation” refers
to an adjudicatory proceeding that is held in either a judicial or an administrative forum.
(§11126(e)(2)(c)(iii).) For purposes of the Act, litigation is “pending” in three basic situations.
(§11126(e)(2).) First, where the agency is a party to existing litigation. Secondly, where under
existing facts and circumstances, the agency has substantial exposure to litigation. And thirdly,
where the body is meeting for the purpose of determining whether to initiate litigation. All of these
situations constitute pending litigation under the exception.

For purposes of the Bagley-Keene Act, the pending litigation exception constitutes the
exclusive expression of the attorney-client privilege. (§ 11126(€)(2).) In general, this means that
independent statutes and case law that deal with attorney-client privilege issues do not apply to
interpretations of the pending litigation provision of the Bagley-Keene Act. Accordingly, the specific
language of the Act must be consulted to determine what is authorized for discussion in closed
session.

Because the purpose of the closed session exception is to confer with leggl counsel, the
attorney must be present during the entire closed session devoted to the pending litigation. Thg Act’s
pending litigation exception covers both the receipt of advice from counsel and the making of

*San Diego Union v. City Council (1983) 146 Cal.App.3d 947.
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litigation decisions (e.g., whether to file an action, and if so, what approach should be taken, whether
settlement should be considered, and if so, what the settlement terms should be.

What happens in a situation where a body desires legal advice from counsel, but the Act’s
pending litigation exception does not apply? In'such a case, legal counsel can either (1) provide the
legal advice orally and discuss it in open session; or (2) deliver a one-way legal advice memorandum
to the board members. The memorandum would constitute a record containing an attorney-client
privileged communication and would be protected from disclosure under section 6254(k) of the
Public Records Act. (11125.1(a).) However, when the board members receive that memorandum,
they may discuss it only in open session, unless there is a specific exception that applies which allows
them to consider it in closed session.®

» Deliberations Exception

The purposé of the deliberations exception is to permit a body to delibgrate on decjsions in
a proceeding under the Administrative Procedures Act, or under similar provisions of law, in closed
session. (§ 11126(c)(3).)

» Real Property Exception

Under the Act, the real-property exception provides that the body can, in closed session,
advise its negotiator in situations involving real estate transactions and in negotiations regarding price
and terms of payment. (§ 11126(c)(7).) However, before meeting in closed session, the body must
1dent1fy the specific parcel in question and the party with whom it is negotiating. Again, the Act
requires that the body properly notice its intent to hold a closed session and to cite the applicable
authority enabling it to do so.

| Security Exception

A state body may, upon a two-thirds vote of those present, conduct a closed session to
consider matters posing a potential threat of criminal or terrorist activity against the personnel,
property, buildings, facilities, or equipment, including electronic data, owned, leased, or controlled
by the state body, where disclosure of these considerations could adversely affect their safety or
security. (11126(c)(18).) After such a closed session, the state body must reconvene in open session
prior to adjournment and report that a closed session was held along with a description of the general
nature of the matters considered, and whether any action was taken in closed session.

Whenever a state body utilizes this closed session exception, it must also provide specific
written notice to the Legislative Analyst who must retain this information for at least four years.
(11126(c)(18)(D).) This closed session exception will sunset in 2006. (11126(h).)

SRoberts v. City of Palmdale (1993) 5 Cal.4th 363, 381.
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REMEDIES FOR VIOLATIONS

The Act provides for remedies and penalties in situations where violations have allegedly
occurred. Depending on the particular circumstances, the decision of the body may be overturned
(§ 11130.3), violations may be stopped or prevented (§ 11130), costs and fees may be awarded
(§11130.5), and in certain situations, there may be criminal misdemeanor penalties imposed as well.
(§ 11130.7.)

Within 90 days of a decision or action of the body, any interested person may file suit alleging
a violation of the Act and seeking to overturn the decision or action. Among other things, such suit
may allege an unauthorized closed session or an improperly noticed meeting. Although thg body is
permitted to cure and correct a violation so as to avoid having its decision overturned, this can be
much like trying to put toothpaste back in the tube. If possible, the body should try to return to a
point prior to when the violation occurred and then proceed properly. For example, if the v1olat:10n
involves improper notice, we recommend that the body invalidate its decision, provide proper notice,
and start the process over. To the extent that information has been received, statements made, or
discussions have taken place, we recommend that the body include all of this on the record to ensure
that everyone is aware of these events and has had an opportunity to respond.

In certain situations where a body has violated the Act, the decision can not be set fisidfe or
overturned; namely, where the action taken concerns the issuance of bonds, the en?erlng into
contracts where there has been detrimental reliance, the collection of taxes, and, in situations where
there has been substantial compliance with the requirements of the Act. (11130.3(b).)

Another remedy in dealing with a violation of the Act involves filing a lawsuit to stop or
prevent future violations of the Act. (§ 11130.) In general, these legal actions are filed as
injunctions, writs of mandates, or suits for declaratory relief. The Legislature has also authorized the
Attorney General, the District Attorney or any other interested person to use these remedies to seek
judicial redress for past violations of the Act.

A prevailing plaintiff may recover the costs of suit and attome_y’s.fees from the body (n?t
individual members). (§ 11130.5.) On the other hand, if the body prevails, 1t_ may recover attorney’s
fees and costs only if the plaintiff's suit was clearly frivolous and totally without merit.

The Act provides for misdemeanor penalties against individual members of the body if the

member attends a meeting in violation of the Act with the intent to deprive the Public of information
to which he or she knows, or has reason to know, the public is entitled to receive. (§ 11130.7.)

14
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CALIFORNIA CODES
GOVERNMENT CODE
SECTICN 11120-11132

11120. It is the public policy of this state that public agencies
exist to aid in the conduct of the people's business and the
proceedings of public agencies be conducted openly so that the public
may remain informed.

In enacting this article the Legislature finds and declares that
it is the intent of the law that actions of state agencies be taken
openly and that their deliberation be conducted openly.

The people of this state do not yield their sovereignty to the
agencies which serve them. The people, in delegating authority, do
not give their public servants the right to decide what is good for
the people to know and what is not good for them to know. The people
insist on remaining informed so that they may retain control over the
instruments they have created.

This article shall be known and may be cited as the Bagley-Keene
Open Meeting Act. :

11121. As used in this article, "state body" means each of the
following:

(a) Every state board, or commission, or similar multimember body

"of the state that is created by statute or required by law to conduct
official meetings and every commission created by executive order.

(b) A board, commission, committee, or similar multimember body
that exercises any authority of a state body delegated to it by that
state body.

(¢) An advisory board, advisory commission, advisory committee,
advisory subcommittee, or similar multimember advisory body of a
state body, if created by formal action of the state body or of any
member of the state body, and if the advisory body so created
consists of three or more persons.

(d) A board, commission, committee, or similar multimember body on
which a member of a body that is a state body pursuant to this
section serves in his or her official capacity as a representative of
that state body and that is supported, in whole or in part, by funds
provided by the state body, whether the multimember body is
organized and operated by the state body or by a private corporation.

11121.1. As used in this article, "state body" does not include any
of the following:

(a) State agencies provided for in Article VI of the California
Constitution.

(b) Districts or other local agencies whose meetings are required
to be open to the public pursuant to the Ralph M. Brown Act (Chapter
9 (commencing with Section 54950) of Part 1 of Division 2 of Title
5). :

(c) State agencies provided for in Article IV of the California
Constitution whose meetings are required to be open to the public
pursuant to the Grunsky-Burton Open Meeting Act (Article 2.2
(commencing with Section 9027) of Chapter 1.5 of Part 1 of Division 2
of Title 2).
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(d) State agencies when they are conducting proceedings pursuant
to Section 3596.

(e) State agencies provided for in Section 109260 of the Health
and Safety Code, except as provided in Section 109390 of the Health
and Safety Code.

(£) The Credit Union Advisory Committee established pursuant to
Section 14380 of the Financial Code.

11121.9. Each state body shall provide a copy of this article to
each member of the state body upon his or her appointment to
membership or assumption of office.

11121.95. Any person appointed or elected to serve as a member of a
state body who has not yet assumed the duties of office shall
conform his or her conduct to the requirements of this article and
shall be treated for purposes of this article as if he or she has
already assumed office.

11122. As used in this article "action taken" means a collective
decision made by the members of a state body, a collective commitment
or promise by the members of the state body to make a positive or
negative decision or an actual vote by the members of a state body
when sitting as a body or entity upon a motion, proposal, resolution,
order or similar action.

11122.5. (a) As used in this article, "meeting" includes any
congregation of a majority of the members of a state body at the same
time and place to hear, discuss, or deliberate upon any item that is
within the subject matter jurisdiction of the state body to which it
pertains. '

(b) (1) A majority of the members of a state body shall not,
outside of a meeting authorized by this chapter, use a series of
communications of any kind, directly or through intermediaries, to
discuss, deliberate, or take action on any item of business that is
within the subject matter of the state body.

(2) Paragraph (1) shall not be construed to prevent an employee or
official of a state agency from engaging in separate conversations
or communications outside of a meeting authorized by this chapter
with members of a legislative body in order to answer questions or
provide information regarding a matter that is within the subject
matter jurisdiction of the state agency, if that person does not
communicate to members of the legislative body the comments or
position of any other member or members of the legislative body.

(¢} The prohibitions of this article do not apply to any of the
following:

(1) Individual contacts or conversations between a member of a
state body and any other person that do not violate subdivision (b).
(2) (A) The attendance of a majority of the members of a state

body at a conference or similar gathering open to the public that
involves a discussion of issues of general interest to the public or
to public agencies of the type represented by the state body, if a
majority of the members do not discuss among themselves, other than
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as part of the scheduled program, business of a specified nature that
is within the subject matter jurisdiction of the state body.

(B) Subparagraph (A) does not allow members of the public free
admission to a conference or similar.gathering at” which the
organizers have required other participants or registrants to pay
fees or charges as a condition of attendance.

(3) The attendance of a majority of the members of a state body at
an open and publicized meeting organized to address a topic of state
concern by a person or organization other than the state body, if a
majority of the members do not discuss among themselves, other than
as part of the scheduled program, business of a specific nature that
is within the subject matter jurisdiction of the state body.

(4) The attendance of a majority of the members of a state body at
an open and noticed meeting of another state body or of a
legislative body of a local agency as defined by Section 54951, if a
majority of the members do not discuss among themselves, other than
as part of the scheduled meeting, business of a specific nature that
is within the subject matter jurisdiction of the other state body.

(5) The attendance of a majority of the members of a state body at
a purely social or ceremonial occasion, if a majority of the members
do not discuss among themselves business of a specific nature that
is within the subject matter jurisdiction of the state body.

(6) The attendance of a majority of the members of a state body at
an open and noticed meeting of a standing committee of that body, if
the members of the state body who are not members of the standing
committee attend only as observers.

11123. (a) All meetings of a state body shall be open and public
and all persons shall be permitted to attend any meeting of a state
body except as otherwise provided in this article.

(b) (1) This article does not prohibit a state body from holding
an open or closed meeting by teleconference for the benefit of the
public and state body. The meeting or proceeding held by
teleconference shall otherwise comply with all applicable
requirements or laws relating to a specific type of meeting or
proceeding, including the following:

(A) The teleconferencing meeting shall comply with all
requirements of this article applicable to other meetings.

(B) The portion of the teleconferenced meeting that is required to
be open to the public shall be audible to the public at the location
specified in the notice of the meeting.

(C) If the state body elects to conduct a meeting or proceeding by
teleconference, it shall post agendas at all teleconference
locations and conduct teleconference meetings in a manner that
protects the rights of any party or member of the public appearing
before the state body. Each teleconference location shall be
identified in the notice and agenda of the meeting or proceeding, and
each teleconference location shall be accessible to the public. The
agenda shall provide an opportunity for members of the public to
address the state body directly pursuant to Section 11125.7 at each
teleconference location.

(D) All votes taken during a teleconferenced meeting shall be by
rollecall.

(E) The portion of the teleconferenced meeting that is closed to
the public may not include the consideration of any agenda item being
heard pursuant to Section 11125.5.

(F) At least one member of the state body shall be physically
present at the location specified in the notice of the meeting.

(2) For the purposes of this subdivision, "teleconference" means a
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meeting of a state body, the members of which are at different
locations, connected by electronic means, through either audio or
both audio and video. This section does not prohibit a state body
from providing members of the public with additional locations in
which the public may observe or address the state body by electronic
means, through either audio or both audio and video.

11123.1. All meetings of a state body that are open and public
shall meet the protections and prohibitions contained in Section 202
of the Americans with Disabilities Act of 1990 (42 U.S.C. Sec.
12132), and the federal rules and regulations adopted in
implementation thereof.

11124. No person shall be required, as a condition to attendance at
a meeting of a state body, to register his or her name, to provide
other information, to complete a questionnaire, or otherwise to
fulfill any condition precedent to his or her attendance.

If an attendance list, register, questionnaire, or other similar
document is posted at or near the entrance to the room where the
meeting is to be held, or is circulated to persons present during the
meeting, it shall state clearly that the signing, registering, or
completion of the document is voluntary, and that all persons may
attend the meeting regardless of whether a person signs, registers,
or completes the document.

11124.1. (a) Any person attending an open and public meeting of the
state body shall have the right to record the proceedings with an
audio or video recorder or a still or motion picture camera in the
absence of a reasonable finding by the state body that the recording
cannot continue without noise, illumination, or obstruction of view
that constitutes, or would constitute, a persistent disruption of the
proceedings.

(b) Any audio or video recording of an open and public meeting
made for whatever purpose by or at the direction of the state body
shall be subject to inspection pursuant to the California Public
Records Act (Chapter 3.5 (commencing with Section 6250) of Division 7
of Title 1), but may be erased or destroyed 30 days after the
recording. Any inspection of an audio or video recording shall be
provided without charge on equipment made available by the state
body.

(¢) No state body shall prohibit or otherwise restrict the
broadcast of its open and public meetings in the absence of a
reasonable finding that the broadcast cannot be accomplished without
noise, illumination, or obstruction of view that would constitute a
persistent disruption of the proceedings.

11125. (a) The state body shall provide notice of its meeting to

any person who requests that notice in writing. Notice shall be given
and also made available on the Internet at least 10 days in advance
of the meeting, and shall include the name, address, and telephone
number of any person who can provide further information prior to the
meeting, but need not include a list of witnesses expected to appear
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at the meeting. The written notice shall additionally include the
address of the Internet site where notices required by this article
are made available.

(b) The notice of a meeting of a body that is a state body shall
include a specific agenda for the meeting, containing a brief
description of the items of business to be transacted or discussed in
either open or closed session. A brief general description of an
item generally need not exceed 20 words. A description of an item to
be transacted or discussed in closed session shall include a citation
of the specific statutory authority under which a closed session is
being held. No item shall be added to the agenda subsequent to the
provision of this notice, unless otherwise permitted by this article.

(c) Notice of a meeting of a state body that complies with this
section shall also constitute notice of a meeting of an advisory body
of that state body, provided that the business to be discussed by
the advisory body is covered by the notice of the meeting of the
state body, provided that the specific time and place of the advisory
body's meeting is announced during the open and public state body's
meeting, and provided that the advisory body's meeting is conducted
within a reasonable time of, and nearby, the meeting of the state
body.

(d) A person may request, and shall be provided, notice pursuant
to subdivision (a) for all meetings of a state body or for a specific
meeting or meetings. In addition, at the state body's discretion, a
person may request, and may be provided, notice of only those
meetings of a state body at which a particular subject or subjects
specified in the request will be discussed.

(e) A request for notice of more than one meeting of a state body
shall be subject to the provisions of Section 14911.

(£) The notice shall be made available in appropriate alternative
formats, as required by Section 202 of the Americans with
Disabilities Act of 1990 (42 U.S.C. Sec. 12132), and the federal
rules and regulations adopted in implementation thereof, upon request
by any person with a disability. The notice shall include
information regarding how, to whom, and by when a request for any
disability-related modification or accommodation, including auxiliary
aids or services may be made by a person with a disability who
requires these aids or services in order to participate in the public
meeting.

11125.1." (a) Notwithstanding Section 6255 or any other provisions
of law, agendas of public meetings and other writings, when
distributed to all, or a majority of all, of the members of a state
body by any person in connection with a matter subject to discussion
or consideration at a public meeting of the body, are disclosable
public records under the California Public Records Act (Chapter 3.5
(commencing with Section 6250) of Division 7 of Title 1), and shall
be made available upon request without delay. However, this section
shall not include any writing exempt from public disclosure under
Section 6253.5, 6254, or 6254.7 of this code, or Section 489.1 or 583
of the Public Utilities Code.

(b) Writings that are public records under subdivision (a) and
that are distributed to members of the state body prior to or during
a meeting, pertaining to any item to be considered during the
meeting, shall be made available for public inspection at the meeting
" 1f prepared by the state body or a member of the state body, or
after the meeting if prepared by some other person. These writings
shall be made available in appropriate alternative formats, as
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required by Section 202 of the Americans with Disabilities Act of

1990 (42 U.S.C. Sec. 12132), and the federal rules and regulations
adopted in implementation thereof, upon request by a person with a
disability.

(c) In the case of the Franchise Tax Board, prior to that state
body taking final action on any item, writings pertaining to that
item that are public records under subdivision (a) that are prepared
and distributed by the Franchise Tax Board staff or individual
members to members of the state body prior to or during a meeting
shall be: :

(1) Made available for public inspection at that meeting.

(2) Distributed to all persons who request notice in writing
pursuant to subdivision (a) of Section 11125.

(3) Made available on the Internet.

(d) Prior to the State Board of Equalization taking final action
on any item that does not involve a named tax or fee payer, writings
pertaining to that item that are public records under subdivision (a)
that are prepared and distributed by board staff or individual
members to members of the state body prior to or during a meeting
shall be:

(1) Made available for public inspection at that meeting.

(2) Distributed to all persons who request or have requested
copies of these writings.

(3) Made available on the Internet.

(e) Nothing in this section shall be construed to prevent a state
body from charging a fee or deposit for a copy of a public record
pursuant to Section 6253, except that no surcharge shall be imposed
on persons with disabilities in violation of Section 202 of the
Americans with Disabilities Act of 1990 (42 U.S.C. Sec. 12132), and
the federal rules and regulations adopted in implementation thereof.
The writings described in subdivision (b) are subject to the
requirements of the California Public Records Act (Chapter 3.5
(commencing with Section 6250) of Division 7 of Title 1), and shall
not be construed to limit or delay the public's right to inspect any
record required to be disclosed by that act, or to limit the public's
right to inspect any record covered by that act. This section shall
not be construed to be applicable to any writings solely because they
are properly discussed in a closed session of a state body. Nothing
in this article shall be construed to require a state body to place
any paid advertisement or any other paid notice in any publication.

(£) "Writing" for purposes of this section means "writing" as
defined under Section 6252.

11125.2. Any state body shall report publicly at a subsequent
public meeting any action taken, and any rollcall vote thereon, to
appoint, employ, or dismiss a public employee arising out of any
closed session of the state body.

11125.3. {(a) Notwithstanding Section 11125, a state body may take
action on items of business not appearing on the posted agenda under
any of the conditions stated below:

(1) Upon a determination by a majority vote of the state body that
an emergency situation exists, as defined in Section 11125.5.

(2) Upon a determination by a two-thirds vote of the state body,
or, if less than two-thirds of the members are present, a unanimous
vote of those members present, that there exists a need to take
immediate action and that the need for action came to thé attention
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of the state body subsequent to the agenda being posted as specified
in Section 11125.

(b) Notice of the additional item to be considered shall be
provided to each member of the state body and to all parties that
have requested notice of its meetings as soon as is practicable after
a determination of the need to consider the item is made, but shall
be delivered in a manner that allows it to be received by the members
and by newspapers of general circulation and radio or television
stations at least 48 hours before the time of the meeting specified
in the notice. Notice shall be made available to newspapers of
general circulation and radio or television stations by providing
that notice to all national press wire services. Notice shall also be
made available on the Internet as soon as is practicable after the
decision to consider additional items at a meeting has been made.

11125.4. (a) A special meeting may be called at any time by the
presiding officer of the state body or by a majority of the members
of the state body. A special meeting may only be called for one of
the following purposes when compliance with the 10-day notice
provisions of Section 11125 would impose a substantial hardship on
the state body or when immediate action is required to protect the
public interest:

(1) To consider "pending litigation" as that term is defined in
subdivision (e) of Section 11126.

(2) To consider proposed legislation.

(3) To consider issuance of a legal opinion.

(4) To consider disciplinary action involving a state officer or
employee. )

(5) To consider the purchase, sale, exchange, or lease of real
property.

(6) To consider license examinations and applications.

(7) To consider an action on a loan or grant provided pursuant to
Division 31 (commencing with Section 50000) of the Health and Safety
Code.

(8) To consider its response to a confidential final draft audit
report as permitted by Section 11126.2.

(9) To provide for an interim executive officer of a state body
upon the death, incapacity, or vacancy in the office of the executive
officer.

(b) When a special meeting is called pursuant to one of the
purposes specified in subdivision (a), the state body shall provide
notice of the special meeting to each member of the state body and to .
all parties that have requested notice of its meetings as soon as is
practicable after the decision to call a special meeting has been
made, but shall deliver the notice in a manner that allows it to be
received by the members and by newspapers of general circulation and
radio or television stations at least 48 hours before the time of the
special meeting specified in the notice. Notice shall be made
available to newspapers of general circulation and radio or
television stations by providing that notice to all national press
wire services. Notice shall also be made available on the Internet
within the time periods required by this section. The notice shall
specify the time and place of the special meeting and the business to
be transacted. The written notice shall additionally specify the
address of the Internet Web site where notices required by this
article are made available. No other business shall be considered at
a special meeting by the state body. The written notice may be
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11125.5. (a) In the case of an emergency situation involving
matters upon which prompt action is necessary due to the disruption
or threatened disruption of public facilities, a state body may hold
an emergency meeting without complying with the 10-day notice
requirement of Section 11125 or the 48-hour notice requirement of
Section 11125.4.

(b) For purposes of this section, "emergency situation" means any
of the following, as determined by a majority of the members of the
state body during a meeting prior to the emergency meeting, or at the
beginning of the emergency meeting:

(1) Work stoppage or other activity that severely impairs public
health or safety, or both.

(2) Crippling disaster that severely impairs public health or
safety, or both.

(c) However, newspapers of general circulation and radio or
television stations that have requested notice of meetings pursuant
to Section 11125 shall be notified by the presiding officer of the
state body, or a designee thereof, one hour prior to the emergency
meeting by telephone. Notice shall also be made available on the
Internet as soon as is practicable after the decision to call the
emergency meeting has been made. If telephone services are not
functioning, the notice requirements of this section shall be deemed
waived, and the presiding officer of the state body, or a designee
thereof, shall notify those newspapers, radio stations, or television
stations of the fact of the holding of the emergency meeting, the
purpose of the meeting, and any action taken at the meeting as soon
after the meeting as possible.

(d) The minutes of a meeting called pursuant to this section, a
list of persons who the presiding officer of the state body, or a
designee thereof, notified or attempted to notify, a copy of the
rollcall vote, and any action taken at the meeting shall be posted
for a minimum of 10 days in a public place, and also made available
on the Internet for a minimum of 10 days, as soon after the meeting
as possible.
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11125.6. {(a) An emergency meeting may be called at any time by the
president of the Fish and Game Commission or by a majority of the
members of the commission to consider an appeal of a closure of or
restriction in a fishery adopted pursuant to Section 7710 of the Fish
and Game Code. In the case of an emergency situation involving
matters upon which prompt action is necessary due to the disruption
or threatened disruption of an established fishery, the commission
may hold an emergency meeting without complying with the 10-day
notice requirement of Section 11125 or the 48-hour notice requirement
of Section 11125.4 if the delay necessitated by providing the 10-day
notice of a public meeting required by Section 11125 or the 48-hour
notice required by Section 11125.4 would significantly adversely
impact the economic benefits of a fishery to the participants in the
fishery and to the people of the state or significantly adversely
impact the sustainability of a fishery managed by the state.

. (b) At the commencement of an emergency meeting called pursuant to
this section, the commission shall make a finding in open session
that the delay necessitated by providing notice 10 days prior to a
meeting as required by Section 11125 or 48 hours prior to a meeting
as required by Section 11125.4 would significantly adversely impact
the economic benefits of a fishery to the participants in the fishery
and to the people of the state or significantly adversely impact the
sustainability of a fishery managed by the state. The finding shall
set forth the specific facts that constitute the impact to the
economic benefits of the fishery or the sustainability of the
fishery. The finding shall be adopted by a vote of at least four
members of the commission, or, if less than four of the members are
present, a unanimous vote of those members present. Failure to adopt
the finding shall terminate the meeting.

{c) Newspapers of general circulation and radio or television
stations that have requested notice of meetings pursuant to Section
11125 shall be notified by the presiding officer of the commission,
or a designee thereof, orie hour prior to the emergency meeting by
telephone. ’

(d) The minutes of an emergency meeting called pursuant to this
section, a list of persons who the president of the commission, or a
designee thereof, notified or attempted to notify, a copy of the
rollcall vote, and any action taken at the meeting shall be posted
for a minimum of 10 days in a public place as soon after the meeting
as possible.

11125.7. (a) Except as otherwise provided in this section, the

state body shall provide an opportunity for members -of the public to
directly address the state body on each agenda item before or during
the state body's discussion or consideration of the item. This
section is not applicable if the agenda item has already been
considered by a committee composed exclusively of members of the
state body at a public meeting where interested members of the public
were afforded the opportunity to address the committee on the item,
before or during the committee's consideration of the item, unless
the item has been substantially changed since the committee heard the
item, as determined by the state body. Every notice for a special
meeting at which action is proposed to be taken on an item shall
provide an opportunity for members of the public to directly address
the state body concerning that item prior to action on the item. In
addition, the notice requirement of Section 11125 shall not preclude
the acceptance of testimony at meetings, other than emergency
meetings, from members of the public if no action is taken by the
state body at the same meeting on matters brought before the body by
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members of the public.

(b) The state body may adopt reasonable regulations to ensure that
the intent of subdivision (a) is carried out, including, but not
limited to, regulations limiting the total amount of time allocated
for public comment on particular issues and for each individual
speaker.

(c) The state body shall not prohibit public criticism of the
policies, programs, or services of the state body, or of the acts or
omissions of the state body. Nothing in this subdivision shall confer
any privilege or protection for expression beyond that otherwise
provided by law.

{d) This section is not applicable to closed sessions held
pursuant to Section 11126.

(e) This section is not applicable to decisions regarding
proceedings held pursuant to Chapter 5 (commencing with Section
11500), relating to administrative adjudication, or to the conduct of
those proceedings.

(f) This section is not applicable to hearings conducted by the
California Victim Compensation and Government Claims Board pursuant
to Sections 13963 and 13963.1.

{g) This section is not applicable to agenda items that involve
decisions of the Public Utilities Commission regarding adjudicatory
hearings held pursuant to Chapter 9 (commencing with Section 1701) of
Part 1 of Division 1 of the Public Utilities Code. For all other
agenda items, the commission shall provide members of the public,
other than those who have already participated in the proceedings
underlying the agenda item, an opportunity to directly address the
commission before or during the commission's consideration of the
item.

11125.8. (a) Notwithstanding Section 11131.5, in any hearing that
the California Victim Compensation and Government Claims Board
conducts pursuant to Section 13963.1 and that the applicant or
applicant's representative does not request be open to the public, no
notice, agenda, announcement, or report required under this article
need identify the applicant.

(b) In any hearing that the board conducts pursuant to Section
13963.1 and that the applicant or applicant's representative does not
request be open to the public, the board shall disclose that the
hearing is being held pursuant to Section 13963.1. That disclosure
shall be deemed to satisfy the requirements of subdivision (a) of
Section 11126.3.

11125.9. Regional water quality control boards shall comply with
the notification guidelines in Section 11125 and, in addition, shall
do both of the following:

{(a) Notify, in writing, all clerks of the city councils and county
boards of supervisors within the regional board's jurisdiction of
any and all board hearings at least 10 days prior to the hearing.
Notification shall include an agenda for the meeting with contents as
described in subdivision (b) of Section 11125 as well as the name,
address, and telephone number of any person who can provide further
information prior to the meeting, but need not include a list of
witnesses expected to appear at the meeting. Each clerk, upon receipt
of the notification of a board hearing, shall distribute the notice
to all members of the respective city council or board of supervisors
within the regional board's jurisdiction.

(b) Notify, in writing, all newspapers with a circulation rate of
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at least 10,000 within the regional board's jurisdiction of any and
all board hearings, at least 10 days prior to the hearing.
Notification shall include an agenda for the meeting with contents as
described in subdivision (b) of Section 11125 as well as the name,
address, and telephone number of any person who can provide further
information prior to the meeting, but need not include a list of
witnesses expected to appear at the meeting.

11126. (a) (1) Nothing in this article shall be construed to

prevent a state body from holding closed sessions during a regular or
special meeting to consider the appointment, employment, evaluation
of performance, or dismissal of a public employee or to hear
complaints or charges brought against that employee by another person
or employee unless the employee requests a public hearing.

(2) As a condition to holding a closed session on the complaints
or charges to consider disciplinary action or to consider dismissal,
the employee shall be given written notice of his or her right to
have a public hearing, rather than a closed session, and that notice
shall be delivered to the employee personally or by mail at least 24
hours before the time for holding a regular or special meeting. If
notice is not given, any disciplinary or other action taken against
any employee at the closed session shall be null and void.

(3) The state body also may exclude from any public or closed
session, during the examination of a witness, any or all other
witnesses in the matter being investigated by the state body.

{4) Following the public hearing or closed session, the body may
deliberate on the decision to be reached in a closed session.

(b) For the purposes of this section, "employee" does not include
any person who is elected to, or appointed to a public office by, any
state body. However, officers of the California State University who
receive compensation for their services, other than per diem and
ordinary and necessary expenses, shall, when engaged in that
capacity, be considered employees. Furthermore, for purposes of this
section, the term employee includes a person exempt from civil
service pursuant to subdivision (e) of Section 4 of Article VII of
the California Constitution.

(c) Nothing in this article shall be construed to do any of the
following:

{1) Prevent state bodies that administer the licensing of persons
engaging in businesses or professions from holding closed sessions to
prepare, approve, grade, or administer examinations.

(2) Prevent an advisory body of a state body that administers the
licensing of persons engaged in businesses or professions from
conducting a closed session to discuss matters that the advisory body
has found would constitute an unwarranted invasion of the privacy of
an individual licensee or applicant if discussed in an open meeting,
provided the advisory body does not include a quorum of the members
of the state body it advises. Those matters may include review of an
applicant's qualifications for licensure and an ingquiry specifically
related to the state body's enforcement program concerning an
individual licensee or applicant where the inquiry occurs prior to
the filing of a civil, criminal, or administrative disciplinary
action against the licensee or applicant by the state body.

(3) Prohibit a state body from holding a closed session to
deliberate on a decision to be reached in a proceeding required to be
conducted pursuant to Chapter 5 (commencing with Section 11500) or
similar provisions of law.

(4) Grant a right to enter any correctional institution or the
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grounds of a correctional institution where that right is not
otherwise granted by law, nor shall anything in this article be
construed to prevent a state body from holding a closed session when
considering and acting upon the determination of a term, parole, or
release of any individual or other disposition of an individual case,
or if public disclosure of the subjects under discussion or
consideration is expressly prohibited by statute.

(5) Prevent any closed session to consider the conferring of
honorary degrees, or gifts, donations, and bequests that the donor or
proposed donor has requested in writing to be kept confidential.

(6) Prevent the Alcoholic Beverage Control Appeals Board from
holding a closed session for the purpose of holding a deliberative
conference as provided in Section 11125.

(7) (A) Prevent a state body from holding closed sessions with its
negotiator prior to the purchase, sale, exchange, or lease of real
property by or for the state body to give instructions to its
negotiator regarding the price and terms of payment for the purchase,
sale, exchange, or lease..

(B) However, prior to the closed session, the state body shall
hold an open and public session in which it identifies the real
property or real properties that the negotiations may concern and the
person or persons with whom its negotiator may negotiate.

(C) For purposes of this paragraph, the negotiator may be a member
of the state body.

(D) For purposes of this paragraph, "lease" includes renewal or
renegotiation of a lease.

(E) Nothing in this paragraph shall preclude a state body from
holding a closed session for discussions regarding eminent domain
proceedings pursuant to subdivision (e).

(8) Prevent the California Postsecondary Education Commission from
holding closed sessions to consider matters pertaining to the
appointment or termination of the Director of the California
Postsecondary Education Commission.

(9) Prevent the Council for Private Postsecondary and Vocational
Education from holding closed sessions to consider matters pertaining
to the appointment or termination of the Executive Director of the
Council for Private Postsecondary and Vocational Education.

(10) Prevent the Franchise Tax Board from holding closed sessions
for the purpose of discussion of confidential tax returns or
information the public disclosure of which is prohibited by law, or
from considering matters pertaining to the appointment or removal of
the Executive Officer of the Franchise Tax Board.

(11) Require the Franchise Tax Board to notice or disclose any
confidential tax information considered in closed sessions, or
documents executed in connection therewith, the public disclosure of
which is prohibited pursuant to Article 2 (commencing with Section
19542) of Chapter 7 of Part 10.2 of Division 2 of the Revenue and
Taxation Code.

(12) Prevent the CGorrections Standards Authority from holding
closed sessions when considering reports of crime conditions under
Section 6027 of the Penal Code.

(13) Prevent the State Air Resources Board from holding closed
sessions when considering the proprietary specifications and
performance data of manufacturers.

(14) Prevent the State Board of Education or the Superintendent of
Public Instruction, or any committee advising the board or the
Superintendent, from holding closed sessions on those portions of its
review of assessment instruments pursuant to Chapter 5 (commencing
with Section 60600) of, or pursuant to Chapter 9 (commencing with
Section 60850) of, Part 33 of Division 4 of Title 2 of the Education
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Code during which actual test content is reviewed and discussed. The
purpose of this provision is to maintain the confidentiality of the
assessments under review.

(15) Prevent the California Integrated Waste Management Board or
its auxiliary committees from holding closed sessions for the purpose
of discussing confidential tax returns, discussing trade secrets or
confidential or proprietary information in its possession, or
discussing other data, the public disclosure of which is prohibited
by law.

(16) Prevent a state body that invests retirement, pension, or
endowment funds from holding closed sessions when considering
investment decisions. For purposes of consideration of shareholder
voting on corporate stocks held by the state body, closed sessions
for the purposes of voting may be held only with respect to election
of corporate directors, election of independent auditors, and other
financial issues that could have a material effect on the net income
of the corporation. For the purpose of real property investment
decisions that may be considered in a closed session pursuant to this
paragraph, a state body shall also be exempt from the provisions of
paragraph (7) relating to the identification of real properties prior
to the closed session.

(17) Prevent a state body, or boards, commissions, administrative
officers, or other representatives that may properly be designated by
law or by a state body, from holding closed sessions with its
representatives in discharging its responsibilities under Chapter 10
(commencing with Section 3500), Chapter 10.3 (commencing with Section
3512), Chapter 10.5 (commencing with Section 3525), or Chapter 10.7
{(commencing with Section 3540) of Division 4 of Title 1 as the
sessions relate to salaries, salary schedules, or compensation paid
in the form of fringe benefits. For the purposes enumerated in the
preceding sentence, a state body may also meet with a state
conciliator who has intervened in the proceedings.

{18) (A) Prevent a state body from holding closed sessions to
consider matters posing a threat or potential threat of criminal or
terrorist activity against the personnel, property, buildings,
facilities, or equipment, including electronic data, owned, leased,
or controlled by the state body, where disclosure of these
considerations could compromise or impede the safety or security of
the personnel, property, buildings, facilities, or equipment,
including electronic data, owned, leased, or controlled by the state
body. ;

(B) Notwithstanding any other provision of law, a state body, at
any regular or special meeting, may meet in a closed session pursuant
to subparagraph (A) upon a two-thirds vote of the members present at
the meeting.

(C) After meeting in closed session pursuant to subparagraph (A),
the state body shall reconvene in open session prior to adjournment
and report that a closed session was held pursuant to subparagraph
(A), the general nature of the matters considered, and whether any
action was taken in closed session.

(D) After meeting in closed segsion pursuant to subparagraph (A),
the state body shall submit to the Legislative Analyst written
notification stating that it held this closed session, the general
reason or reasons for the closed session, the general nature of the
matters considered, and whether any action was taken in closed
session. The Legislative Analyst shall retain for no less than four
years any written notification received from a state body pursuant to
this subparagraph.

(19) Prevent the California Sex Offender Management Board from
holding a closed session for the purpose of discussing matters
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pertaining to the application of a sex offender treatment provider
for certification pursuant to Sections 290.09 and 2003 of the Penal
Code. Those matters may include review of an applicant's
qualifications for certification.

(d) (1) Notwithstanding any other provision of law, any meeting of
the Public Utilities Commission at which the rates of entities under
the commission's jurisdiction are changed shall be open and public.

(2) Nothing in this article shall be construed to prevent the
Public Utilities Commission from holding closed sessions to
deliberate on the institution of proceedings, or disciplinary actions
against any person or entity under the jurisdiction of the
commission.

(e) (1) Nothing in this article shall be construed to prevent a
state body, based on the advice of its legal counsel, from holding a
closed session to confer with, or receive advice from, its legal
counsel regarding pending litigation when discussion in open session
concerning those matters would prejudice the position of the state
body in the litigation.

(2) For purposes of this article, all expressions of the
lawyer-client privilege other than those provided in this subdivision
are hereby abrogated. This subdivision is the exclusive expression
of the lawyer-client privilege for purposes of conducting closed
session meetings pursuant to this article. For purposes of this
subdivision, litigation shall be considered pending when any of the
following circumstances exist:

(A) An adjudicatory proceeding before a court, an administrative
body exercising its adjudicatory authority, a hearing officer, or an
arbitrator, to which the state body is a party, has been initiated
formally.

(B) (i) A point has been reached where, in the opinion of the
state body on the advice of its legal counsel, based on existing
facts and circumstances, there is a significant exposure to
litigation against the state body.

(ii) Based on existing facts and circumstances, the state body is
meeting only to decide whether a closed session is authorized
pursuant to clause (i).

(C) (i) Based on existing facts and circumstances, the state body
has decided to initiate or is deciding whether to initiate
litigation.

(ii) The legal counsel of the state body shall prepare and submit
to it a memorandum stating the specific reasons and legal authority
for the closed session. If the closed session is pursuant to
paragraph (1), the memorandum shall include the title of the
litigation. If the closed session is pursuant to subparagraph (A) or
(B}, the memorandum shall include the existing facts and
circumstances on which it is based. The legal counsel shall submit
the memorandum to the state body prior to the closed session, if
feasible, and in any case no later than one week after the closed
session. The memorandum shall be exempt from disclosure pursuant to
Section 6254.25,

(iii) For purposes of this subdivision, "litigation" includes any
adjudicatory proceeding, including eminent domain, before a court,
administrative body exercising its adjudlcatory authority, hearing
officer, or arbitrator.

(iv) Disclosure of a memorandum required under this subdivision
shall not be deemed as a waiver of the lawyer-client privilege, as
provided for under Article 3 (commencing with Section 950) of Chapter
4 of Division 8 of the Evidence Code.

(f) In addition to subdivisions (a), (b), and (c), nothing in this
article shall be construed to do any of the following:
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(1) Prevent a state body operating under a joint powers agreement
for insurance pooling from holding a closed session to discuss a
claim for the payment of tort liability or public liability losses
incurred by the state body or any member agency under the joint
powers agreement. .

(2) Prevent the examining committee established by the State Board
of Forestry and Fire Protection, pursuant to Section 763 of the
Public Resources Code, from conducting a closed session to consider
disciplinary action against an individual professional forester prior
to the filing of an accusation against the forester pursuant to
Section 11503.

(3) Prevent the enforcement advisory committee established by the
California Board of Accountancy pursuant to Section 5020 of the
Business and Professions Code from conducting a closed session to
consider disciplinary action against an individual accountant prior
to the filing of an accusation against the accountant pursuant to
Section 11503. Nothing in this article shall be construed to prevent
the qualifications examining committee established by the Califormia
Board of Accountancy pursuant to Section 5023 of the Business and
Professions Code from conducting a closed hearing to interview an
individual applicant or accountant regarding the applicant's
qualifications. : :

(4) Prevent a state body, as defined in subdivision (b) of Section
11121, from conducting a closed session to consider any matter that
~properly could be considered in closed session by the state body
whose authority it exercises.

(5) Prevent a state body, as defined in subdivision (d) of Section
11121, from conducting a closed session to consider any matter that
properly could be considered in a closed session by the body defined
as a state body pursuant to subdivision (a) or (b) of Section 11121.

(6) Prevent a state body, as defined in subdivision (c) of Section
11121, from conducting a closed session to consider any matter that
properly could be considered in a closed session by the state body it
advises.

(7) Prevent the State Board of Equalization from holding closed
sessions for either of the following:

(A} When considering matters pertaining to the appointment or
removal of the Executive Secretary of the State Board of
Equalization. ‘

(B) For the purpose of hearing confidential taxpayer appeals or
data, the public disclosure of which is prohibited by law.

(8) Require the State Board of Equalization to disclose any action
taken in closed session or documents executed in connection with
that action, the public disclosure of which is prohibited by law
pursuant to Sections 15619 and 15641 of this code and Sections 833,
7056, 8255, 9255, 11655, 30455, 32455, 38705, 38706, 43651, 45982,
46751, 50159, 55381, and 60602 of the Revenue and Taxation Code.

(9) Prevent the California Earthquake Prediction Evaluation
Council, or other body appointed to advise the Secretary of Emergency
Management or the Governor concerning matters relating to volcanic
or earthquake predictions, from holding closed sessions when
considering the evaluation of possible predictions.

(g) This article does not prevent either of the following:

(1) The Teachers' Retirement Board or the Board of Administration
of the Public Employees' Retirement System from holding closed
sessions when considering matters pertaining to the recruitment,
appointment, employment, or removal of the chief executive officer or
when considering matters pertaining to the recruitment or removal of
the Chief Investment Officer of the State Teachers' Retirement
System or the Public Employees' Retirement System.
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(2) The Commission on Teacher Credentialing from holding closed
sessions when considering matters relating to the recruitment,
appointment, or removal of its executive director.

(h) This article does not prevent the Board of Administration of
the Public Employees' Retirement System from holding closed sessions
when considering matters relating to the development of rates and
competitive strategy for plans offered pursuant to Chapter 15
(commencing with Section 21660) of Part 3 of Division 5 of Title 2.

(i) This article does not prevent the Managed Risk Medical
Insurance Board from holding closed sessions when considering matters
related to the development of rates and contracting strategy for
entities contracting or seeking to contract with the board, entities
with which the board is considering a contract, or entities with
which the board is considering or enters into any other arrangement
under which the board provides, receives, or arranges services or
reimbursement, pursuant to Part 6.2 (commencing with Section 12693),
Part 6.3 (commencing with Section 12695), Part 6.4 (commencing with
Section 12699.50), Part 6.5 (commencing with Section 12700), Part 6.6
(commencing with Section 12739.5), or Part 6.7 (commencing with
Section 12739.70) of Division 2 of the Insurance Code.

(j) Nothing in this article shall be construed to prevent the
board of the State Compensation Insurance Fund from holding closed
sessions in the following:

(1) When considering matters related to claims pursuant to Chapter
1 (commencing with Section 3200) of Division 4 of the Labor Code, to
the extent that confidential medical information or other
individually identifiable information would be disclosed.

(2) To the extent that matters related to audits and
investigations that have not been completed would be disclosed.

(3) To the extent that an internal audit containing proprietary
information would be disclosed.

(4) To the extent that the session would address the development
of rates, contracting strategy, underwriting, or competitive
strategy, pursuant to the powers granted to the board in Chapter 4
(commencing with Section 11770) of Part 3 of Division 2 of the
Insurance Code, when discussion in open session concerning those
matters would prejudice the position of the State Compensation
Insurance Fund. )

(k) The State Compensation Insurance Fund shall comply with the
procedures specified in Section 11125.4 of the Government Code with
respect to any closed session or meeting authorized by subdivision
(j), and in addition shall provide an opportunity for a member of the
public to be heard on the issue of the appropriateness of closing
the meeting or session.

11126.1. The state body shall designate a clerk or other officer or
employee of the state body, who shall then attend each closed
session of the state body and keep and enter in a minute book a
record of topics discussed and decisions made at the meeting. The
minute book made pursuant to this section is not a public record
subject to inspection pursuant to the California Public Records Act
(Chapter 3.5 (commencing with Section 6250) of Division 7 of Title
1), and shall be kept confidential. The minute book shall be
available to members of the state body or, if a violation of this
chapter is alleged to have occurred at a closed session, to a court
of general jurisdiction. Such minute book may, but need not, consist
of a recording of the closed session.
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11126.2. - (a) Nothing in this article shall be construed to prohibit
a state body that has received a confidential final draft audit
report from the Bureau of State Audits from holding closed sessions
to discuss its response to that report.

{b) After the public release of an audit report by the Bureau of
State Audits, if a state body meets to discuss the audit report, it
shall do so in an open session unless exempted from that requirement
by some other provision of law.

11126.3. (a) Prior to holding any closed session, the state body
shall disclose, in an open meeting, the general nature of the item or
items to be discussed in the closed session. The disclosure may take
the form of a reference to the item or items as they are listed by
number or letter on the agenda. If the session is closed pursuant to
paragraph (2) of subdivision (d) of Section 11126, the state body
shall state the title of, or otherwise specifically identify, the
proceeding or disciplinary action contemplated. However, should the
body determine that to do so would jeopardize the body's ability to
effectuate service of process upon one or more unserved parties if
the proceeding or disciplinary action is commenced or that to do so
would fail to protect the private economic and business reputation of
the person or entity if the proceeding or disciplinary action is not
commenced, then the state body shall notice that there will be a
closed session and describe in general terms the purpose of that
session. If the session is closed pursuant to subparagraph (A) of
paragraph (2) of subdivision (e) of Section 11126, the state body
shall state the title of, or otherwise specifically identify, the
litigation to be discussed unless the body states that to do so would
jeopardize the body's ability to effectuate service of process upon
one or more unserved parties, or that to do so would jeopardize its
ability to conclude existing settlement negotiations to its
advantage.

(b) In the closed session, the state body may consider only those
matters covered in its disclosure.

(c) The disclosure shall be made as part of the notice provided
for the meeting pursuant to Section 11125 or pursuant to subdivision
(a) of Section 92032 of the Education Code and of any order or notice
required by Section 11129.

(d) If, after the agenda has been published in compliance with
this article, any pending litigation (under subdivision (e} of
Section 11126) matters arise, the postponement of which will prevent
the state body from complying with any statutory, court-ordered, or
other legally imposed deadline, the state body may proceed to discuss
those matters in closed session and shall publicly announce in the
meeting the title of, or otherwise specifically identify, the
litigation to be discussed, unless the body states that to do so
'would jeopardize the body's ability to effectuate service of process
upon one or more unserved parties, or that to do so would jeopardize
its ability to conclude existing settlement negotiations to its
advantage. Such an announcement shall be deemed to comply fully with
the requirements of this section.

(e) Nothing in this section shall require or authorize a
disclosure of names or other information that would constitute an
invasion of privacy or otherwise unnecessarily divulge the particular
facts concerning the closed session or the disclosure of which is
prohibited by state or federal law.

(f) After any closed session, the state body shall reconvene into
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open session prior to adjournment and shall make any reports, provide
any documentation, and make any other disclosures required by
Section 11125.2 of action taken in the closed session.

(g) The announcements required to be made in open session pursuant
to this section may be made at the location announced in the agenda
for the closed session, as long as the public is allowed to be
present at that location for the purpose of hearing the announcement.

11126.4. (a) Nothing in this article shall be construed to prevent
the California Gambling Control Commission from holding a closed
session when discussing matters involving trade secrets, nonpublic
financial data, confidential or proprietary information, and other
data and information, the public disclosure of which is prohibited by
law or a tribal-state gaming compact.

(b) Discussion in closed session authorized by this section shall
be limited to the confidential data and information related to the
agendized item and shall not include discussion of any other
information or matter.

(c) Before going into closed session the commission shall publicly
announce the type of data or information to be discussed in closed
session, which shall be recorded upon the commission minutes.

(d) Action taken on agenda items discussed pursuant to this
section shall be taken in open session.

11126.5. In the event that any meeting is willfully interrupted by
a group or groups of persons so as to render the orderly conduct of
such meeting unfeasible and order cannot be restored by the removal
of individuals who are willfully interrupting the meeting the state
body conducting the meeting may order the meeting room cleared and
continue in session. Nothing in this section shall prohibit the state
body from establishing a procedure for readmitting an individual or
individuals not responsible for willfully disturbing the orderly
conduct of the meeting. Notwithstanding any other provision of law,
only matters appearing on the agenda may be considered in such a
session. Representatives of the press or other news media, except
those participating in the disturbance, shall be allowed to attend
any session held pursuant to this section.

11126.7. No fees may be charged by a state body for providing a
notice required by Section 11125 or for carrying out any provision of
this article, except as specifically authorized pursuant to this
article.

11127. Each provision of this article shall apply to every state
body unless the body is specifically excepted from that provision by
law or is covered by any other conflicting provision of law.

11128. Each closed session of a state body shall be held only
during a regular or special meeting of the body.

Page 18 of 21
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11128.5. The state body may adjourn any regular, adjourned regular,
special, or adjourned special meeting to a time and place specified
in the order of adjournment. Less than a quorum may so adjourn from
time to time. If all members are absent from any regular or adjourned
regular meeting, the clerk or secretary of the state body may

declare the meeting adjourned to a stated time and place and he or
she shall cause a written notice of the adjournment to be given in
the same manner as provided in Section 11125.4 for special meetings,
unless that notice is waived as provided for special meetings. A copy
of the order or notice of adjournment shall be conspicuously posted
on or near the door of the place where the regular, adjourned
regular, special, or adjourned special meeting was held within 24
hours after the time of the adjournment. When a regular or adjourned
regular meeting is adjourned as provided in this section, the
resulting adjourned regular meeting is a regular meeting for all
purposes. When an order of adjournment of any meeting fails to state
the hour at which the adjourned meeting is to be held, it shall be
held at the hour specified for regular meetings by law or regulation.

11129. Any hearing being held, or noticed or ordered to be held by
a state body at any meeting may by order or notice of continuance be
continued or recontinued to any subsequent meeting of the state body
in the same manner and to the same extent set forth in Section
11128.5 for the adjournment of meetings. A copy of the order or
notice of continuance shall be conspicuously posted on or near the
door of the place where the hearing was held within 24 hours after
the time of the continuance; provided, that if the hearing is
continued to a time less than 24 hours after the time specified in
the order or notice of hearing, a copy of the order or notice of
continuance of hearing shall be posted immediately following the
meeting at which the order or declaration of continuance was adopted
or made. :

11130. (a) The Attorney General, the district attorney, or any
interested person may commence an action by mandamus, injunction, or
declaratory relief for the purpose of stopping or preventing
violations or threatened violations of this article or to determine
the applicability of this article to past actions or threatened
future action by members of the state body or to determine whether
any rule or action by the state body to penalize or otherwise
discourage the expression of one or more of its members is valid or
invalid under the laws of this state or of the United States, or to
compel the state body to audio record its closed sessions as
hereinafter provided.

(b) The court in its discretion may, upon a judgment of a
violation of Section 11126, order the state body to audio record its
closed sessions and preserve the audio recordings for the period and
under the terms of security and confidentiality the court deems
appropriate.

(c) (1) Each recording so kept shall be immediately labeled with
the date of the closed session recorded and the title of the clerk or
other officer who shall be custodian of the recording.

(2) The audio recordings shall be subject to the following
discovery procedures:
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(A) In any case in which discovery or disclosure of the audio
recording is sought by the Attorney General, the district attorney,
or the plaintiff in a civil action pursuant to this section or
Section 11130.3 alleging that a violation of this article has
occurred in a closed session that has been recorded pursuant to this
section, the party seeking discovery or disclosure shall file a
written notice of motion with the appropriate court with notice to
the governmental agency that has custody and control of the audio
recording. The notice shall be given pursuant to subdivision (b) of
Section 1005 of the Code of Civil Procedure.

{B) The notice shall include, in addition to the items required by
Section 1010 of the Code of Civil Procedure, all of the following:

(i) Identification of the proceeding in which discovery or
disclosure is sought, the party seeking discovery or disclosure, the
date and time of the meeting recorded, and the governmental agency
that has custody and control of the recording.

(ii) An affidavit that contains specific facts indicating that a
violation of the act occurred in the closed session.

(3) If the court, following a review of the motion, finds that
there is good cause to believe that a violation has occurred, the
court may review, in camera, the recording of that portion of the
closed session alleged to have violated the act.

(4) If, following the in camera review, the court concludes that
disclosure of a portion of the recording would be likely to
materially assist in the resolution of the litigation alleging
violation of this article, the court shall, in its discretion, make a
certified transcript of the portion of the recording a public
exhibit in the proceeding.

{(5) Nothing in this section shall permit discovery of
communications that are protected by the attorney-client privilege.

11130.3. (a) Any interested person may commence an action by
mandamus, injunction, or declaratory relief for the purpose of
obtaining a judicial determination that an action taken by a state
body in violation of Section 11123 or 11125 is null and void under
this section. Any action seeking such a judicial determination shall
be commenced within 90 days from the date the action was taken.
Nothing in this section shall be construed to prevent a state body
from curing or correcting an action challenged pursuant to this
section.

(b} An action shall not be determined to be null and void if any
of the following conditions exist:

(1) The action taken was in connection with the sale or issuance
of notes, bonds, or other evidences of indebtedness or any contract,
instrument, or agreement related thereto.

(2) The action taken gave rise to a contractual obligation upon
which a party has, in good faith, detrimentally relied.

(3) The action taken was in substantial compliance with Sections
11123 and 11125.

(4) The action taken was in connection with the collection of any
tax.

11130.5. A court may award court costs and reasonable attorney's
fees to the plaintiff in an action brought pursuant to Section 11130
or 11130.3 where it is found that a state body has violated the
provisions of this article. The costs and fees shall be paid by the
state body and shall not become a personal liability of any public

mhtml:file://H:\JAK\1 SE Div PALNAdvisory Committee\2012-2013\100512 AC Meeting... 9/17/2012



WAIS Document Retrieval Page 21 of 21

officer or employee thereof.

A court may award court costs and reasonable attorney's fees to a
defendant in any action brought pursuant to Section 11130 or 11130.3
where the defendant has prevailed in a final determination of the
action and the court finds that the action was clearly frivolous and
totally lacking in merit.

11130.7. Each member of a state body who attends a meeting of that
body in violation of any provision of this article, and where the
member intends to deprive the public of information to which the
member knows or has reason to know the public is entitled under this
article, is guilty of a misdemeanor.

11131. No state agency shall conduct any meeting, conference, or
other function in any facility that prohibits the admittance of any
person, or persons, on the basis of ancestry or any characteristic
listed or defined in Section 11135, or that is inaccessible to
disabled persons, or where members of the public may not be present
without making a payment or purchase. As used in this section, "state
agency" means and includes every state body, office, officer,
department, division, bureau, board, council, commission, or other
state agency.

11131.5. No notice, agenda, announcement, or report required under
this article need identify any victim or alleged victim of crime,
tortious sexual conduct, or child abuse unless the identity of the
person has been publicly disclosed.

11132. Except as expressly authorized by this article, no closed
session may be held by any state body.
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