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DECISION 
 

Administrative Law Judge (ALJ) Suzanne Brown, Office of Administrative Hearings 
(OAH), Special Education Division, State of California, heard this matter on February 13-14, 
2007, in Manhattan Beach, California.  
 

Student’s mother and father represented the Petitioner Student.   
 

Attorney Christopher Fernandes represented Respondent Manhattan Beach Unified 
School District (District).  Ellyn Schneider, Director of special education, attended the 
hearing on the District’s behalf.    

 
 On January 14, 2005, the Special Education Hearing Office (SEHO) received 
Student’s due process hearing complaint (Complaint).  On January 19, 2005, the parties 
notified SEHO that they agreed to take this case off-calendar.  On July 1, 2005, this case 
transferred to OAH.1    
 
  At the hearing on February 13 and 14, 2007, the ALJ received sworn testimony and 
documentary evidence.  Upon receipt of the written closing arguments on February 23, 2007, 
the record was closed and the matter was submitted. 
        
 

                                                 
 1  SEHO was the predecessor agency that conducted special education due process hearings prior to July 1, 
2005.  On July 1, 2005, due process filings with SEHO transferred to OAH. 
 



ISSUES2

 
 1. Did the District fail to provide Student a free appropriate public education 
(FAPE) between July 12, 2004, and February 28, 2005, by failing to offer Student placement in 
a non-public school (NPS); 
 
 2. If the District denied Student a FAPE, is Student entitled to compensatory 
education, to include the funding of a reading program with an emphasis on reading fluency, 
and the funding of a mathematics tutor, with an emphasis on algebra?  
 
 

PROCEDURAL MATTERS 
 
 1. On February 9, 2007, the District submitted a motion to dismiss issues.3  The 
District moved to dismiss Student’s issue concerning reimbursement for an independent 
educational evaluation (IEE) by Dr. Christine Lawson, which had been previously identified 
as Student’s Issue 3 in an Order Following Prehearing Conference dated January 29, 2007. 
 
 2. On February 12, 2007, Student’s parents submitted a response to that motion.  
Regarding reimbursement for the IEE, Student agreed that the issue had been resolved, and 
that therefore the issue should be dismissed.  Accordingly, at the hearing on February 13, the 
ALJ dismissed the issue concerning reimbursement for an IEE by Dr. Lawson. 
 
 3. The District’s motion to dismiss issues also moved to dismiss Student’s 
proposed resolution of reimbursement in the amount of $1,560 for the cost of Student’s 
placement at the Center for Learning Unlimited (CLU) in March 2005.  In the motion to 
dismiss issues, and at the hearing on February 13, the District argued that it had already 
offered to reimburse Student’s parents for the $1,560, and therefore no controversy existed 
regarding this remedy or for the time period of March 1 to March 30, 2005. 
 
 4. At the hearing on February 13, Student agreed that the District had offered to 
reimburse for the $1,560 cost of the CLU placement.  The parents agreed that this offer 
resolved the issue of reimbursement for the cost of the CLU placement for the month of 
March 2005.  Accordingly, the ALJ dismissed the issue concerning the proposed 
reimbursement of $1,560 for the CLU placement, and limited the time frame in Issue 1 to the 
period ending February 28, 2005. 
 

                                                 
 2  OAH’s Prehearing Conference Order, dated January 29, 2007, confirmed these issues for hearing.  
During the presentation of evidence at the hearing and in written closing arguments, Student attempted to raise new 
issues.  Pursuant to federal and California law, those new issues were untimely, and are not addressed in this 
Decision. 
 
 3  Because February 12, 2007, was a state holiday, OAH did not receive this motion until February 13, 
2007.  The ALJ reviewed and ruled on the motion at the hearing. 
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 5. In his closing brief, Student argues that the CLU reimbursement should be 
reinstated as a remedy.  Reinstating an issue after it has been dismissed would be unfairly 
prejudicial, because the District relied on the dismissal and accordingly did not submit any 
evidence regarding the CLU reimbursement.  Hence, the Student’s request is denied.  In any 
event, because this Decision ultimately finds no denial of FAPE, the Decision does not award 
any remedies, and therefore Student’s request to reinstate the CLU reimbursement as a 
remedy is moot.    
 
 6. The District’s motion to dismiss issues also sought to dismiss the portion of 
Issue 2 concerning Student’s proposed remedy of funding for a reading program with an 
emphasis on reading fluency.  The District argued that this proposed remedy should be 
dismissed because the District had already offered to provide a reading program pursuant to the 
parents’ request.  Student argued that the District had not proposed the type of program that he 
sought, and therefore the District’s offer did not resolve the issue.  In light of Student’s position, 
the ALJ determined that a controversy still existed, and denied the District’s motion to dismiss 
that portion of Issue 2.       
 
 

FACTUAL FINDINGS 
 

Jurisdictional Matters 
 
 1. Student is fifteen years old and, during all times at issue in this case, was a 
resident within the boundaries of the District.  He is eligible for special education services 
due to a specific learning disability (SLD) in basic reading, reading comprehension, math 
calculations and math reasoning, with processing disorders in auditory processing and 
attention.   
 
Factual Background Prior to July 2004 

 
 2. Student attended elementary school at District public schools.  When Student 
was in fourth grade, he was found eligible for special education under the eligibility category 
of specific learning disability (SLD).  Thereafter, he continued to be placed in general 
education classes, but also received instruction in the resource specialist program (RSP).  
Beginning in fifth grade, Student received instruction and tutoring after school from Deborah 
Hofreiter, a District reading specialist, which Student’s parents privately funded.  Ms. 
Hofreiter continued to work with Student during subsequent school years.           
 
 3. For the 2003-2004 school year, Student attended seventh grade at the District’s 
Manhattan Beach Middle School (MBMS), where he received RSP for three school periods 
per day and designated instruction and services (DIS) of counseling.  In February, March, 
and April 2004, the District conducted Student’s triennial reassessment in several areas, 
including cognitive ability, academic achievement, visual-perceptual functioning, visual-
motor functioning, auditory functioning, social-emotional functioning, speech and language, 
assistive technology and occupational therapy.  Also during this school year, Student’s 
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parents obtained independent educational assessments by Christine Lawson, Ph.D. and Rita 
Eichenstein, Ph.D.     
 
 4. On May 27, 2004, the IEP team convened for its annual meeting and to review 
the assessment results.  The District offered to maintain Student in RSP at MBMS, and also 
offered services including inclusion assistance, DIS counseling, behavior services delivered 
in the home from a non-public agency (NPA), accommodations, and modifications.  The 
team was not able to complete the meeting on May 27, and therefore the IEP team continued 
the meeting and reconvened on June 23, 2004.  At the June 23 meeting, the team agreed to 
add educational therapy provided at school by educational therapist Vicky Eberling, and 
remedial support/tutoring delivered after school by Ms. Hofreiter.  The team agreed to meet 
again to finalize the IEP on July 12, 2004.                      
 
July 2004 through February 2005  
 
 8. At the July 12, 2004 IEP meeting, the team reached agreement and Student’s 
parents signed their consent to the IEP.4  The agreed-upon program included RSP, inclusion 
assistance, inclusion specialist services, educational therapy from Ms. Eberling, remedial 
support from Ms. Hofreiter, accommodations, and modifications.5    
 
 9. Student began the 2004-2005 school year in the eighth grade at MBMS.  He 
attended RSP classes for math, English, and academic support, and general education for 
science, social science, physical education, and an elective.  Pursuant to the July 2004 IEP, 
he also received services including inclusion assistance, educational therapy for four periods 
per week, and remedial support after school four hours per week.  On October 19, 2004, the 
IEP convened again.  Student’s mother expressed her concerns that Student’s general 
education teachers were not communicating with his RSP teachers, and as a result Student 
was not receiving his IEP accommodations or modifications in his general education classes. 
The team members discussed the manner in which Student’s teachers and service providers 
would communicate regularly with one another.      
 
 10. The IEP team convened again on November 15, 2004.  At the meeting, 
Student’s mother requested that Student be removed from his math and English RSP classes 
and instead be placed in general education for math and English.  The team agreed to collect 
data on Student’s then-present levels of performance before deciding whether to change 
Student’s placement. 
 
 11. On December 1, 2004, the IEP team convened for a follow-up meeting.  The 
team agreed to change Student to a different general education science class, because of his 
poor performance in his previous science class.  The District members of the IEP team did 
                                                 
 4  Also on July 12, 2004, the parties executed a settlement agreement resolving all issues through that date, 
including reimbursement for Dr. Lawson’s IEE.  
 
 5  Because Student was already seeing a private therapist, his parents declined the offer of DIS counseling, 
and the IEP team agreed that the program would not include DIS counseling.   
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not agree with the mother’s request to switch Student to general education math and English 
classes.  
 
 12. Student completed the fall 2004 semester with an academic grade point 
average (GPA) of 1.95 for the semester and 2.12 overall for his middle school years.  Student 
did not return to MBMS for the following semester.  In January 2005, Student’s parents 
notified the District that they would be removing Student from MBMS and unilaterally 
placing him at CLU.  On or about March 1, 2005, Student began attending school at CLU.   
 
 13. Student had unique needs in reading, math reasoning, math calculations, 
written expression, social-emotional functioning, and study skills.  His July 2004 IEP 
contained goals and objectives to address these areas of need.   
 
 14. During this time period, Ms. Hofreiter worked with Student on his reading 
using the Read Naturally program and Lindamood Bell’s Visualization and Verbalization 
program.  Both the Student and the District concur that Student made progress in reading 
over the course of Ms. Hofreiter’s instruction during this time period, and the evidence 
supports this position.  For example, Ms. Hofreiter established that, in January 2005, 
Student’s reading fluency was 125 words per minute, which was an improvement from 110 
words per minute in October 2003.                 
 
 15. No witnesses testified that Student’s needs could not have been met in a public 
school during this time period.  Indeed, even Student’s mother and grandmother testified 
only that Student needed more intensive after-school support; none of the witnesses indicated 
that that Student required an NPS placement to receive a FAPE during the time period at 
issue.  Moreover, testimony from school psychologist Janet Broady-Allen and special 
education teacher Kathleen Madden established that the program offered in the July and 
December 2004 IEPs was appropriate for Student and could have been implemented at 
MBMS.  Hence, there was no evidence to support Student’s position that he required 
placement in an NPS in order to receive a FAPE during this period.                   
                   
March 2005 to Present 
 
 16. On March 30, 2005, the IEP team convened to discuss Student’s placement.  
At the request of Student’s parents, the IEP team agreed that the District would fund 
Student’s placement at CLU until June 22, 2005, and thereafter would fund Student’s 
placement at Summit View, another NPS.   
 
 17. In June 2005, Student began attending school at Summit View.  He is 
currently in the tenth grade there and is on the high school diploma track.  He is on Summit 
View’s honor roll, which is for students with a GPA of at least 3.0.    
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LEGAL CONCLUSIONS 
 

Applicable Law 
 

 1. The IDEA was amended effective July 1, 2005.  Both case law and the rules of 
statutory construction dictate that the applicable law is the statute in place at the time the 
IEPs were developed.  (See, Amanda J. v. Clark County School Dist. (9th Cir. 2001) 267 
F.3d 877, 882 n. 1 (citing Adams v. State of Oregon (9th Cir. 1999) 195 F.3d 1141, 1148 n. 
2).)   Hence, for the time period at issue in the present case, this Decision relies upon the 
prior (1997) version of the IDEA, which was the version in effect during that time period.  
(See, Lawrence Twnshp. Bd. of Education v. State of New Jersey (3d. Cir. 2005) 417 F.3d 
368, 370 (amendments to the IDEA have prospective application only).) 
 
 2. Under the IDEA, children with disabilities have the right to a FAPE.  (20 
U.S.C. § 1400(d).)  FAPE consists of special education and related services that are available 
to the child at no charge to the parent or guardian, meet the State educational standards, and 
conform to the child’s IEP.  (20 U.S.C. § 1401(8).)  “Special education” is defined as 
specially designed instruction, at no cost to the parents, that is provided to meet the unique 
needs of a child with a disability.  (20 U.S.C. § 1401(25).)  “Related services” or DIS means 
transportation and other developmental, corrective and supportive services as may be 
required to assist the child to benefit from special education.  (20 U.S.C. § 1401(22); Ed. 
Code, § 56363, subd. (a).)   
  

3. There are two parts to the legal analysis in suits brought pursuant to the IDEA. 
First, the court must determine whether the school system has complied with the procedures 
set forth in the IDEA.  (Bd. of Educ. of the Hendrick Hudson Sch. Dist v. Rowley, (1982) 458 
U.S. 176, 200 [102 S.Ct. 3034].)  Second, the court must assess whether the IEP developed 
through those procedures was designed to meet the child’s unique needs, reasonably 
calculated to enable the child to receive educational benefit, and comported with the child’s 
IEP.  (Rowley, 458 U.S. at pp. 206-07.) 

 
4. In the Rowley opinion, the United States Supreme Court recognized the 

importance of adherence to the procedural requirements of the IDEA.  However, procedural 
flaws do not automatically require a finding of a denial of a FAPE.  Procedural violations 
may constitute a denial of FAPE only if the violations caused a loss of educational 
opportunity to the student or significantly infringed on the parents’ right to participate in the 
IEP process.  (See M.L. v. Federal Way Sch. Dist. (9th Cir. 2004) 394 F.3d 634, 646; W.G. v. 
Board of Trustees of Target Range Sch. Dist. No. 23 (9th Cir. 1992) 960 F.2d 1479, 1484.)    

 
 5. Regarding substantive appropriateness under the IDEA, the Supreme Court’s 
Rowley opinion addressed the level of instruction and services that must be provided to a 
student with disabilities to satisfy the IDEA’s requirements.  The Court determined that a 
student’s IEP must be designed to meet the unique needs of the student, be reasonably 
calculated to provide the student with some educational benefit, and comport with the 
student’s IEP.  However, the Court determined that the IDEA does not require school 
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districts to provide special education students with the best education available or to provide 
instruction or services that maximize a student’s abilities.  (Rowley, 458 U.S. at pp. 198-200.)  
The Court stated that school districts are required to provide only a “basic floor of 
opportunity” that consists of access to specialized instructional and related services which are 
individually designed to provide educational benefit to the student.  (Id. at p. 200.)   

 
6. Moreover, the Rowley opinion established that, as long as a school district 

provides an appropriate education, methodology is left up to the district’s discretion.  
(Rowley, 458 U.S. at p.208.)  As the First Circuit Court of Appeal noted, the Rowley standard 
recognizes that courts are ill-equipped to second-guess reasonable choices that school 
districts have made among appropriate instructional methods.  (T.B. v. Warwick Sch. Comm. 
(1st Cir. 2004) 361 F.3d 80, 84 (citing Roland M. v. Concord Sch. Comm. (1st Cir. 1990) 910 
F.2d 983, 993).)  

 
7. To determine whether the District offered Student a FAPE, the analysis must 

focus on the adequacy of the District’s proposed program.  (Gregory K. v. Longview Sch. 
Dist. (9th Cir. 1987) 811 F.2d 1307, 1314.)  If the school district’s program was designed to 
address Student’s unique educational needs, was reasonably calculated to provide him some 
educational benefit, and comported with his IEP, then that district provided a FAPE, even if 
Student’s parent preferred another program   

 
8. The Ninth Circuit has endorsed the “snapshot” rule, explaining that the actions 

of the school cannot “be judged exclusively in hindsight…an IEP must take into account 
what was, and what was not, objectively reasonable when the snapshot was taken, that is, at 
the time the IEP was drafted.” (Adams, 195 F.3d at p. 1149 (citing Fuhrman v. East Hanover 
Bd. of Educ. (3d Cir. 1993) 993 F.2d 1031, 1041).)   

 
 9. In an administrative hearing, the petitioner has the burden of proving the 
essential elements of his claim.  (Schaffer v. Weast (2005) 546 U.S. 49 [126 S.Ct. 528, 163 
L.Ed.2d 387].)     
   
Determination of Issues 

 
Issue 1: Did the District fail to provide Student a FAPE between July 12, 2004, and 
February 28, 2005, by failing to offer Student placement in an NPS? 
 
 10. Based on Factual Findings 8-15, and Legal Conclusions 1-9, the Student did 
not establish that the District denied him a FAPE on this basis. 
 
Issue 2: If the District denied Student a FAPE, is Student entitled to compensatory 
education, to include the funding of a reading program with an emphasis on reading fluency, 
and the funding of a mathematics tutor, with an emphasis on algebra? 
 
 11. Because there was no finding of denial of FAPE, the Decision does not reach this 
issue. 
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ORDER 
 
 All of Student’s claims for relief are denied. 
 
 

PREVAILING PARTY 
 

 Pursuant to California Education Code section 56507, subdivision (d), the hearing 
decision must indicate the extent to which each party has prevailed on each issue heard and 
decided.  The following findings are made in accordance with this statute: The District 
prevailed on all issues. 

 
 

RIGHT TO APPEAL THIS DECISION 
 

The parties to this case have the right to appeal this Decision to a court of competent 
jurisdiction.  If an appeal is made, it must be made within ninety (90) days of receipt of this 
decision.  (Ed. Code, § 56505, subd. (k).)    

 
 
Dated: March 27, 2007 
 
 
 
       ____________________________ 
                                                                     SUZANNE B. BROWN 
       Administrative Law Judge 
       Office of Administrative Hearings 
       Special Education Division 
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