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DECISION 
 
 Stella L. Owens-Murrell, Administrative Law Judge (ALJ), Office of Administrative 
Hearings (OAH), State of California, heard this matter on April 27, 2009 and June 1-4, 2009, 
in Laguna Hills, California. 
 

Student was represented at the hearing by his mother (Mother or Parent).  Student’s 
maternal grandmother was present on April 27, 2009.  Student was present on June 1-2, 
2009, and in the afternoon of June 3, 2009.   

 
District was represented at the hearing by Deborah Ungar, Esq.  Leisa Winston, 

District Program Specialist, was present for the entire hearing.  Anna Selesky, District 
employee, was present on April 27, 2009 and June 1-3, 2009.   

 
Student filed a Due Process Hearing request (Complaint) on December 18, 2008.  

Continuances were granted for good cause on February 3, 2009 and April 10, 2009, and after 
the hearing had begun on April 27, 2009.   

 
Sworn testimony and documentary evidence were received at the hearing.  At the 

conclusion of the hearing the parties requested leave to file written closing argument.  The 
matter was continued to June 25, 2009, to permit the filing of written closing arguments.  
The parties timely filed written closing arguments on June 25, 2009, at which time the record 
was closed and the matter was submitted.1 

                                                
1  On the last day of hearing the ALJ ordered the parties to file and serve their closing briefs by close of 

business, June 25, 2009.  Student filed his closing brief at 1:47 p.m. and District filed its closing brief with OAH on 
June 25, 2009, at 4:48 p.m.  On June 25, 2009, Student filed a notice of untimely submission by District.  Student’s 
letter is construed as a motion to strike District’s closing brief on grounds District did not timely serve the brief on 
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ISSUES 

 
 1) Whether Student’s allegations that relate to events prior to December 18, 2006 
are barred by the statute of limitations. 
 
 2) Whether Student was denied a FAPE from December 18, 2006 through his 
graduation in June of 2007 because: 2 

 
  a) Student was not assessed in all areas of suspected disability;   
 
  b) An IEP team meeting should have been held to revise the IEP in order 
to address Student’s lack of progress toward annual goals;  
 
  c) IEP team meeting procedures were not followed, in particular, giving 
notice of procedural safeguards, holding the IEP on time, and not having the right IEP team 
members present to explain assessments,  
 
  d) The District failed to provide a plan to allow Student to complete 
World History in compliance with the corrective action order of the California Department of 
Education; 
  e) The placement and services in the IEP were not appropriate for 
Student’s unique needs; 
 
  f) The Transition Plan in Student’s IEP was inadequately written, and the 
services and supports in Student’s IEP were inadequate to support Student’s goal of college 
attendance. 
 
 
 

                                                                                                                                                       
Student.  Student also asserts District failed to comply with the ALJ’s order limiting the closing brief to 15 pages.  
On June 29, 2009, District filed a response in which District denies untimely service on Student.  District’s counsel, 
Debra Unger, asserts that her office served Student’s parent and representative by facsimile at 4:45 p.m. on June 25.  
The facsimile verification form filed with District’s response to Student’s motion establishes that District 
commenced serving the closing brief on Student prior to 5:00 p.m. but was prevented from completing the process 
until after 5 p.m. Ms. Unger further asserts that Student’s facsimile machine stopped receiving the documents at 
some point after the facsimile transmission successfully connected with parent’s facsimile number; as a result the 
transmission could not be completed until the facsimile line was clear and open.  The documentation provided 
establishes that District substantially complied with the time requirement ordered by the ALJ and that Student 
received the brief on June 25, 2009.  Student has not demonstrated he has been prejudiced by District’s failure to 
complete the service by 5:00 p.m.  As to the page limit Student argues that District filed a 19-page closing brief in 
derogation of ALJ’s order on page limits.  The District’s closing brief format contained 15 pages of points and 
authorities, excluding the cover page, and table of contents, etc. and complied with the ALJ’s order.  The closing 
briefs were timely filed.  Student’s motion is denied.    

 
2  The issues in Student’s complaint have been revised in light of the conclusion in this Decision that issues 

arising prior to December 18, 2006 are barred by the statute of limitations. 
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PROPOSED RESOLUTION 
 

 Student seeks an order requiring District to provide compensatory education services 
for delays in his post-secondary education and credit for classes he should have done better 
in while enrolled.  Student also seeks money damages.   
 
 

FACTUAL FINDINGS 
Background  
 
 1. Student was a 21-year-old man at the time of the due process hearing.  He 
lives with his parents in the jurisdictional boundaries of the District.   
 
 2. Student received special education services for an auditory processing disorder 
in various school districts between March 1991 and June 2001, before he transferred to 
District.  He was subsequently determined eligible for special education services under the 
disability category of Specific Learning Disability (SLD) because of an auditory processing 
disorder3 resulting in a severe discrepancy between his ability and achievement in reading 
and written language.  Specifically, Student has deficits in verbal comprehension, auditory 
short-term memory, auditory sequencing, and auditory discrimination.  The deficits in 
auditory processing, working memory, and slow processing speed resulted in a need for 
assistance in oral reading, written language, organization, and completion of, and recording 
of assignments or note-taking.  The parties do not dispute Student’s eligibility.  
  
 3. In an IEP dated June 10, 1999, prepared by the Morongo Unified School 
District, where Student attended the fifth grade, the IEP noted that he was due for his next 
triennial evaluation in June of 2001 during the 2000-2001 school year.  Student’s records 
indicate that Student was attending middle school in the Desert Sands School District in the 
2000-2001 school year.  

 
4. Student’s family moved to District from the Desert Sands School District and 

enrolled Student in District on August 20, 2001, for the 2001-2002 school year.  He attended 
Aliso Viejo Middle School in a regular education class with resource specialist program 
(RSP) support and speech and language designated instruction and services (DIS).  He 
continued with the same program and services through the eighth grade. 

 
5. District convened a high school transition meeting on May 2, 2003, when 

Student was fifteen years old.  Mother attended and waived the reading of the procedural 
safeguards provided by District IEP administrator.  The IEP identified Student’s needs in the 

                                                
3  Generally auditory processing disorders  pertain to an individual’s inability to properly use their sensory 
processing skills involving rate of process, association of sounds and symbols, auditory sequencing (the ability to 
recall in detail and in the correct order what one has heard) and auditory discrimination (the ability to distinguish 
among sounds). 
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areas of speech and language, writing, reading, continued Student’s goals and objectives 
from the prior years IEP, and offered placement at Aliso Niguel High School (ANHS) in 
general education classes with two periods of RSP for learning strategies in Algebra 1A and 
English that included a year-long reading improvement program.  Speech and Language 
services were offered on a consult basis with staff once per week.  The IEP offered to 
continue the supplemental services, accommodations, and program modifications previously 
provided Student which included extra time on tests, extra time for written projects, tests and 
quizzes, if necessary, and use of a calculator, as needed.  Freshman year schedule options 
were discussed and finalized.  

 
6. Mother intended for Student to attend a four-year college after high school, 

and sought to design an academic curriculum consisting of college preparatory (college prep) 
classes.  Mother requested that District include Integrated Science on Student’s fall class 
schedule.  District team members advised against adding the class because Student required 
intensive instruction in the reading improvement program, which would later assist him in 
science classes.  However, District added Integrated Science at Mother’s insistence.  Mother 
consented to the IEP offer of program and services.  

 
7. District’s suggested college preparation program for ninth grade students 

required enrollment in six classes per semester in the following courses: 
• English I or English I Accelerated (10 credits),  
• Physical Education (10 credits) 
• Algebra or Geometry (10 credits) 
• Foreign Language (10 credits) 
• Science (10 credits) 
• Health (5 credits) 
• Electives ( 5 credits) 
• Career Education & Computer Applications (5 credits) 
• Reading (5 credits) 

 
The 2003-2004 School Year 
 

8. Student entered ANHS on August 27, 2003, in the ninth grade.  His fall class 
schedule included: Integrated Science, Career Ed/MicroA, Reading Workshop, English I (P), 
Health, Algebra IB (P) and RSP.  The “(P)” stood for college preparatory class (college 
prep.)  Student immediately began to have difficulty performing in his college prep classes.    

 
9. Judy Martinez (Ms. Martinez) was assigned as Student’s RSP teacher/case 

carrier in the ninth grade and at various times in the tenth and eleventh grades.  As a case 
carrier, she was responsible for managing and overseeing the development and 
implementation of Student’s IEP.  She convened an IEP meeting on October 7, 2003, to 
discuss District’s concerns about Student’s problems with his work assignments.  Mother and 
Student attended the meeting.  Katie Bennett (Ms. Bennett), Student’s English teacher, was 
also present.  The IEP team discussed the concern that Student was currently failing Science 
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and English.  An addendum IEP was drafted which noted in Student’s present levels of 
performance that Student was currently having difficulty with organization, writing, spelling, 
and completing homework.  The IEP annual goals and objectives were revised to add 
organization, spelling/vocabulary, written language, and work completion goals.  Mother 
consented to the IEP revisions.   
 

2003 Triennial Assessments 
 
10. Based upon educational records provided to District, Student’s first triennial 

review IEP following his transfer to District was due in June 2004; however the triennial 
assessments commenced in December 2003 and concluded prior to June 2004.  Martinez and 
Mother met on November 21, 2003, to discuss areas of suspected disability and Mother’s 
concerns that Student needed intensive instruction in learning vocabulary words.  Based 
upon information provided by Mother and a review of records, Martinez prepared the 
assessment plan for Student’s triennial evaluation.  District proposed to conduct a 
comprehensive psychoeducational evaluation in the areas of academic/pre-academic 
achievement; social/adaptive behavior; psycho-motor development; intellectual/cognitive 
development; and communication development or speech and language.  A health 
assessment was also proposed for vision/hearing screening.  Mother consented to the 
assessment plan on November 21, 2003.   
 

11. Steve Gelsinger, Licensed Educational Psychologist (Mr. Gelsinger), District 
School Psychologist, administered the assessments on December 19, 2003 and January 4, 
2004, and prepared a psychoeducational assessment report, which was undated.  Student was 
sixteen at the time of the assessments  The report noted the use of the following test 
instruments: (1) Wechsler Intelligence Scale for Children, Fourth Edition (WISC-IV); (2) 
The Developmental Test of Visual-Motor Integration (VMI); (3) The Woodcock Johnson 
Test of Academic Achievement (WJ-III); and the Behavior Assessment System for Children 
(BASC). 

 
12. The WISC-IV is used to assess the intellectual ability of children from ages six 

to sixteen.  The intelligence scale consists of several subtests, each measuring a different 
facet of intelligence.  Some subtests are designed to measure perceptual skills, while others 
attempt to assess memory, abstract reasoning, or other skills.  The child’s performance of 
these measures is summarized in a general measure of intellectual functioning and four index 
scores identified as the verbal comprehension index (VCI), perceptual reasoning index (PRI), 
working memory index (WMI), and the processing speed index (PSI).  The VCI assesses a 
child’s verbal skills and abilities utilizing reasoning, comprehension, and conceptualization.  
The PRI assesses the ability to use perceptual reasoning and organization.  Student received 
standard scores 98 on the VCI and 104 on the PRI, which fell in the average range.  The 
WMI assesses the ability to maintain attention, concentration, and working memory.  The 
PSI measures mental and graphomotor processing speed.  Student received standard scores 
of 86 on the WMI and 78 on the PSI which fell within the low average and borderline range.  
Student had a full scale score of 90.  The report noted that Student’s overall intellectual 
development falls within the average range when compared to students of the same age. 
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Student was strong in his visual-perceptual and verbal reasoning skills and Student had 
deficits in his visual processing speed and working memory. 

 
13. The VMI assesses a child’s ability to interpret, integrate, and replicate abstract 

designs and symbols.  In this test, the child is required to copy a series of geometric designs 
of increasing difficulty.  Student received a standard score of 91 and a rank in the 27th 
percentile, within the average range. 

 
14. The WJ-III assesses the level of academic achievement.  Student received high 

average standard scores in math calculation but received borderline and low standard scores 
in the areas of letter-word identification, reading fluency, written language and reading 
comprehension.  The WJ-III scores indicated a discrepancy between academic achievement 
and cognitive ability in these academic areas. 

 
15. The BASC assesses a child’s behavior and self-perception.  Based upon 

Student’s self report he did not present with significant symptoms of anxiety, depression, or 
social problems. 

 
 16. In summary, the report noted that Student was functioning within the average 
range of intellectual development with academic deficits in reading and written language.  
However, the deficits in visual processing speed and auditory working memory had 
adversely affected Student’s educational performance.  The assessment was appropriate. 

 
 17. Mary Ghan (Ms. Ghan), District Speech Pathologist, assessed Student in 
speech and language on December 16-17, 2003.  Ms. Ghan, testified that auditory processing 
is the ability to process any incoming information thru the auditory channel so if there is a lot 
of distraction in the room it could interfere with an individual’s understanding or ability to 
process the information, and particularly, in a language-driven class like English or any class 
where the teacher lectures.  

 
18. Ms. Ghan issued a speech and language assessment report on December 17, 

2003.  The assessment results indicated that Student continued to demonstrate a weakness in 
short term auditory memory skills and auditory synthesis skills.  Student’s critical 
thinking/problem solving skills were reported to be below his chronological age level.  Based 
upon the test results, Ghan recommended the following interventions:  

• Preferential seating 
• Give verbal and visual directions simultaneously 
• Provide instruction on use of a day planner 
• Teach visual organizational prompts 
• Check frequently for understanding 
• Have Student summarize and repeat instructions 
• Support self advocacy skills 
• Have Student read a minimum of 20 minutes every day 
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 19. An IEP team meeting was convened on January 6, 2004 to review the triennial 
assessments.  The IEP team members included Mother and Step Father, Mr. Gelsinger, Ms. 
Ghan, Katie Bennett (Ms. Bennett), Student’s English teacher, and Ms. Martinez. Mother 
waived the reading of the procedural safeguards and parent rights provided by the District 
IEP administrator.  

 
20. The IEP team reviewed the assessment results and recommendations and 

identified Student’s present levels of performance as follows: 1. Student lacked the ability to 
remain organized, focused, and remember homework assignments.  2.  Student had 
deficiencies in broad reading, reading fluency and letter word identification, 3.  Student 
needed to develop communication and self-advocacy skills.  The IEP noted that Student’s 
deficits in working memory and processing speed resulted in a need for assistance in 
organization and assignment completion.  Accordingly, Student required specially trained 
personnel in the areas of written language and organization.  The IEP team developed goals 
and objectives in the areas of study skills, reading, and vocabulary development.  The IEP 
team (Martinez) also prepared an Individualized Transition Plan/Statement (ITP) which was 
required to address Student’s desired post-secondary school outcomes.  Ms. Martinez worked 
individually with Student to complete the ITP. 

 
21. Based on the assessment recommendations the IEP offered placement in the 

regular education classroom for six classes; resource specialist program for one period plus 
one period of collaboration in English, and regular physical education (PE) class.  DIS 
services in the form of speech and language services consultation for 30 minutes per month 
with a speech pathologist or with a teacher.  Student would spend fifteen percent of the 
school day in special education.  Supplemental aids, services and program modifications 
were also detailed in the IEP.  The IEP offered preferential seating in all classes, multi-
modality instruction, extra time for written assignments and tests, and provision of hard-copy 
notes for Student to copy.  Mother did not consent to the IEP. 
 
The 2004-2005 School Year 
 
 22. District’s suggested college preparation program for tenth grade students 
required six classes per semester of the following courses: 

• English II or English II Accelerated (10 credits) 
• World History Geography and Culture or AP European History (10 credits) 
• Physical Education (10 credits) 
• Geometry or Algebra I/Trigonometry (10 credits) 
• Foreign Language (10 credits) 
• College Prep Science (10 credits) 

 
23. Mother and Student met with District personnel on May 13, 2004 to register 

Student for the tenth grade fall semester of the 2003-2004 school year.  Ms. Martinez, with 
input from the general education teachers, offered Student courses in English, Social 
Sciences, Math, Science, Elective or Foreign Language, PE, Sports or Elective, and ROP.  
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Because of Student’s difficulties in completing assignments and staying focused in class, 
District recommended Student take Personal Finance Math in lieu of Algebra or Geometry 
and Human Biology in lieu of Biology.  Mother selected English II, World 
History/Geography/Cultures (World History), Geometry, and Biology, all of which were 
more rigorous college preparatory classes, and RSP Resource and PE.  Mother signed a class 
waiver declining District’s recommendation to place Student in Human Biology and 
requested placement in Biology.   

 
 24. District had notified Mother that recommended placement in classes was based 
on factors including a student’s overall performance.  Parents who disagreed with District’s 
recommended class schedules and wished to have their child take a non-recommended class 
were required to complete a class waiver form.  Students who waived into a class had to 
remain in the class until the end of the semester.  No level change or drop was permitted 
prior to the end of the semester.  By signing the waiver a parent agreed that their child would 
remain in the class for the duration of the semester, despite the possibility of unsatisfactory 
grades.  The parent was also required to arrange for tutoring if their child performed poorly 
in the class.    
 

25. On September 22, 2004, District convened an IEP team meeting for the 
purpose of reviewing Student’s progress.  This IEP meeting was an addendum to the January 
6, 2004, triennial IEP.  Team members in attendance included Student and Mother, Ms. Ghan 
and Ms. Martinez, and an IEP Administrator.  Mother waived the reading of the procedural 
safeguards provided by the District IEP administrator.  The IEP team discussed Student’s 
poor academic performance.  The general education teacher’s comments noted in the IEP 
indicated that Student was failing English, Geometry, and Biology, because he was not 
completing and turning in his homework. Mother’s comments noted in the IEP 
acknowledged that Student needed to take responsibility for completing homework.  The IEP 
team also discussed teacher reports of Student’s apathy and anger and his refusal to complete 
and turn in assignments.  Mother requested District provide support services to Student in his 
college preparatory classes.  Ms. Martinez agreed to request Student’s Geometry and Biology 
teachers make modifications to the course work. 

 
26. The September 22, 2004, addendum IEP, offered an additional RSP class to 

give Students two periods of RSP- One class as a collaboration English class and one RSP 
class for additional support in Student’s college prep classes.   

 
27. The September 22, 2004, IEP was continued to September 29, 2004 to further 

review Student’s academic performance, and to discuss appropriate modifications and 
supports for his college prep classes.  The IEP team members in attendance at the meeting 
included Mother, Mr. Gelsinger, Student’s RSP teacher, and an Assistant Principal.  Mother 
waived the reading of the procedural safeguards provided by the District IEP administrator.  
The District IEP team members expressed their belief that Student was not placed in the 
proper academic setting because Student was not able to complete his assignments in the 
academic classes.  At that meeting, Mr. Gelsinger expressed his concern that college prep 
Biology and Geometry may be too difficult for Student.  He recommended that Student 
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“level down” and take a non-college prep science course for sophomore year because 
Student needed to build his general knowledge of science, which would enable Student to 
take college prep biology in the his junior year.  Mr. Gelsinger further suggested that Student 
“level down” and take Algebra 2/Geometry as an alternative to Geometry because Student 
could still earn college credit and it provided a foundation for Geometry which he could take 
in his junior year as well.  Mother rejected the IEP team’s recommendation because she 
wanted Student to take and pass classes required for admission to the University of 
California (UC) system or the California State University (CSU) system. 

 
28. The IEP team agreed to provide a series of accommodations and modifications 

requested by Mother to support Student’s performance in English, Biology, Geometry, and 
World History.  For example, in Biology, Geometry and World History, Student was not 
required to complete homework assignments, did not have to write complete sentences in any 
of his work and could bullet important points when other students were required to write 
complete sentences.  On tests containing both multiple choice and essay answers Student 
wad not required to write the essay answers.  Class assignments would be modified or not 
required, and the teacher would provide a set of notes to Student in lieu of his taking notes. 
Student would be graded only on the classroom tests, and the grade on his final semester 
report card was to be a modified grade.  The final report card would bear a notation “graded 
with modified standards.”  This notation informed others reviewing Student’s records that 
the class did not meet the requirements for admission to UC schools.   

 
29. Of great concern to the IEP team were the modifications and accommodations 

implemented in the English class.  The IEP noted that Student’s auditory processing disorder 
impacted his reading comprehension and written language abilities.  Student’s weekly 
vocabulary tests were modified to allow him to take a pre-test that enabled him to memorize 
or retain the words, followed by an identical final test.  Student was required to complete his 
in-class reading at home.  He was required to complete modified homework assignments at 
home, not in class.  The IEP offered an English tutorial each week where Student received 
extra help on his assignments, and his RSP class where Student received extra help.  As a 
further accommodation all written assignments were graded on a modified basis. 

 
30. On December 8, 2004, District convened the annual review IEP team meeting.  

Mother and Student attended.  District team members included Ms. Ghan, Mr. Gelsinger, 
District’s Program Specialist, James Blinn (Mr. Blinn), a special education teacher, an 
Assistant Principal, Student’s Biology, English and World History teachers.  Mother waived 
the reading of the procedural safeguards provided by the District IEP administrator.  The IEP 
team discussed at length Student’s failure to complete work assignments, failure to work 
with his teachers, and lack of cooperation in general.  The team members discussed further 
the concern that the Student was not at the level needed to pass the college prep classes at 
that time.  The IEP noted that Student met his reading goals and continued to progress in his 
study skills, writing, self-advocacy, and work habit goals.  Under present levels of 
performance the IEP noted that Student was still failing in two of his academic classes and 
Student needed to take responsibility for completing assignments to meet curriculum 
standards.  The IEP team developed new goals in his areas of need.  The placement and 
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services remained the same.  The IEP team discussed the assessments that were pending and 
agreed to meet following the assessment reports to determine whether a change was required 
in the IEP.  Mother consented to the IEP. 

 
31. An ITP was included with the IEP and reviewed at the IEP team meeting by 

RSP Martinez, Student and Mother.  The ITP noted that Student’s desired post-secondary 
education goal was to attend college.  The goals/activities included referred to the IEP goals 
in speech, reading, writing, study skills, and written language.  The ITP noted Student 
needed no DIS and related services for transition and no agency linkages were identified. 

 
32. Prior to the annual review IEP Ms. Martinez prepared an assessment plan that 

proposed to assess Student in academics, specifically in the areas of math and science 
achievement levels to help with curriculum placement options.  The plan further proposed a 
complete auditory processing assessment-SCAN-A, to be conducted by an audiologist.  
Mother signed the assessment plan on December 8, 2004.  The academic assessment was 
conducted by Ms. Martinez.  It established that Student was on track for graduation credits 
and Student’s grades were improving in all but two of his college prep classes.  District 
referred Student to audiologist Maria Abramson, an independent consultant. 

 
33. At the time of the hearing Ms. Abramson had earned her Doctorate and was 

addressed as Dr. Abramson.  Dr. Abramson testified at hearing as Student’s expert.  Dr. 
Abramson received an undergraduate degree in Speech and Language Pathology, a masters 
degree in Speech Perception and Audiology and a Doctorate in Clinical Psychology.  She is a 
member of various professional organizations related to her field and has a California 
licensed Audiologist and is licensed to dispense hearing aides.  She has held a Certificate of 
Clinical Competence in Audiology since 1979.  Dr. Abramson is a private practitioner and 
has worked as a consultant with various school districts, including District since 
approximately 1993.  

 
34. Dr. Abramson testified that auditory processing is defined by three professions 

- psychologists, speech pathologists, and audiologists.  She further testified that according to 
the American Speech and Hearing Associates (ASHA), a professional organization of speech 
and hearing specialists, only audiologists can diagnose auditory processing disorders.  
However, she agreed that this was not required by law.  She also credibly testified, consistent 
with her report, concerning “bottom up” auditory processing skills which are auditory 
decoding skills.  An auditory decoding refers to the ability to extract and process acoustic 
information at the proper rate from an ongoing stream of speech.  An auditory decoding 
deficit is characterized by inefficiency in analyzing acoustic cues, like speech, according to 
their temporal and spectral characteristics.   
 

35. Dr. Abramson conducted a complete audiologial evaluation of Student and 
issued a report on December 20, 2004 (Abramson Audiology Report).  Student was 17 years 
old at that time.  The report noted information provided by Mother that Student had sustained 
brain damage to the frontal lobe at birth.  The report further noted that frontal lobe damage 
can express itself with difficulty in organizing and executing school assignments.  The report 
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established that Student’s overall auditory skills ranged from the low end of the normal range 
to below age level expectancy.  His Central auditory development was delayed, which 
provided a neurologic basis for language processing weakness, and slow processing.  
Student’s “bottom up” auditory processing skills were on the border of low end of the normal 
range to delayed.  Student’s test scores showed he had poor decoding skills which can 
adversely affect receptive language, phonemic awareness, reading and spelling skills.  The 
report confirmed Student’s auditory processing disorder.  The report mentioned that since a 
previous SCAN-A evaluation in 2001 there was evidence of some growth or improvement.  
However, because Student’s central auditory development was delayed his prognosis for 
complete auditory skill recovery through therapeutic intervention was limited.   

 
36. Dr. Abramson recommended in the report that Student participate in the Basic 

Auditory Therapy Program (BAT)4 for 20 minutes a day.  The BAT program was devised by 
Dr. Abramson for the purpose of improving temporal ordering and sequencing skills in the 
central nervous system through the use of tones.  The program is not research based or peer 
reviewed.  Successful participation in BAT required Student to be motivated to actively 
listen and participate.  Dr. Abramson described the therapy at hearing and emphasized, as 
indicated in her report, that without listener motivation the therapy was ineffective.  She was 
not aware that Student had declined to participate in the BAT program.  The report also 
recommended the following accommodations and strategies.  Some of these 
accommodations were already in use by District:  

• give important information at the beginning of class, and insure test dates and 
homework assignments are written down;  

• provide visual complements to the lesson whenever possible.  Give visual 
examples, and show the finished product whenever possible; 

• Teach student to use communication repair strategies when he is not clear 
about what was said;  

• State the main idea and important sub-topics first during lectures.  Provide 
vocabulary and new concepts for homework to prepare Student in advance 
when he hears them in class;  

• Encourage Student to make flash cards containing the main ideas for use to 
study for tests;  

• Encourage use of slow normal rate of speech by teachers and use of cues to 
enhance word recognition; 

• Keep messages short and give a topic of conversation prior to lecture or 
speaking; and  

• Provide preferential seating and a quiet learning environment where possible.   
 
  37. Dr. Abramson also recommended a re-evaluation in one year to monitor 
Student’s growth and development.  However, District did not request a re-evaluation one 
year later.   
                                                

4  The BAT program was a one-to-one therapy where a student with auditory processing deficits is provided 
a series of tones or stimuli to which he responds.  Dr. Abramson indicated the therapy was delivered in 20 minute 
increments to a student and had proven successful in improving auditory processing skills of some students. 
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38. Despite the implementation of accommodations and supports, Student did not 

do well in his college prep classes at the conclusion of the fall 2004 semester.  Student 
received a modified grade of “D-” in both Biology and English II; and failed Geometry and 
World History.  He scored an overall academic grade point average (AGPA) of 1.5.   
 

39. District ordered a literacy assessment to assess Student’s decoding skills in the 
areas of phonemic awareness.  The assessment was conducted on January 19, 2005.  Student 
was assessed by Susan Maas (Ms. Maas).  Ms. Maas was employed as District’s literacy 
specialist for five years.  In that role she provided assistance to RSP teachers and SDC 
teachers working with students in the areas of reading comprehension, decoding and 
processing skills, and mathematics intervention.  She also has a certificate in training 
methodologies from the Lindamood-Bell Institute.  Ms. Maas administered the Lindamood-
Bell Auditory Conceptualization Test (LAC-3) and the Symbol Imagery Test to examine 
Student’s visual symbol imagery skills.  Student received a standard score of 94 on the LAC-
3, and a score of 28/50 on the Symbol Imagery Test.  Ms. Maas credibly testified at hearing 
concerning the test results.  She described the LAC-3 as a good indicator of a student’s 
ability to comprehend sounds.  She determined based upon the test results that Student 
scored within the average range.  Based upon her report and that of Dr. Abramson, and Ms. 
Ghan, the IEP team recommended implementation of Lindamood-Bell strategies in Student’s 
areas of weakness to be provided in an intensive literacy instruction programin the RSP 
class.  The services were to be provided by a speech pathologist.  The LAC-3 is only re 
administered if a student has not scored within the average range and there is a significant 
discrepancy between cognitive ability and test results, which did not apply to Student.  She 
also testified that passing the California High School Exit Exam (CAHSEE) was a further 
indication that re administering the LAC-3 to Student was contraindicated.   

 
40. District changed Student’s schedule in the Spring Semester effective January 

31, 2005, by moving Student from Geometry to Algebra II/Geometry. 
 
41. On February 4, 2005 a continuation of the December 8, 2004, annual review 

IEP team meeting was convened.  As agreed, the purpose of the meeting was to review the 
recent assessments and discuss any additions to the IEP.  Mother was present and 
participated in the IEP meeting.  Mother waived the reading of the procedural safeguards 
provided by the District IEP administrator.  The IEP team added another RSP class effective 
February 14, 2005 to replace Biology in order to provide Student time to complete his work 
assignments.  Mother did not agree with the goals and objectives developed in the December 
8, 2004, IEP and withdrew her consent.  The meeting was continued to February 11, 2005 to 
complete the annual review.   
 

42. The February 11, 2005 IEP team included Mother, Student’s Advocate Dr. Jill 
Hockenbury, Ms. Martinez, Ms. Maas, Mr. Gelsinger, James Blinn, District Program 
Specialist, Student’s Biology Teacher, and the IEP Administrator.  The IEP noted that the 
team reviewed the assessments and discussed the Abramson Report and recommendations.  
Mother declined Dr. Abramson’s recommendation for Student’s participation in the BAT 
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program, because she believed Student would not work with the program.  Mother also 
informed the District IEP team members of her disagreement with District’s 
psychoeducational assessment, and requested funding of an independent evaluation (IEE) by 
Dr. Robin Morris.  The IEP team recommended the Lindamood-Bell visualization and 
verbalization program (VV) to be provided in his weekly speech and language session.  A 
goal was written to provide for the VV program.  Mother consented to the services offered in 
the IEP, but did not consent to the goals and objectives.  The IEP team discussed Student’s 
continued poor performance in Biology and again requested Student level down to Human 
Biology.  Mother persisted in her objection to leveling down.  Mother believed Student could 
be successful with supports and services.  She also believed leveling down would impair 
Student’s self esteem.  Mother stated that she hired a tutor in Biology who worked with 
Student at home. 

43. On March 5, 2005. Student took the CAHSEE Student scored 375 in Math and 
374 in English Language Arts and passed.  The CAHSEE was administered to ensure that 
students graduating from California high schools actually possessed the minimum 
proficiency in core academic skills needed to thrive in an economically competitive society.  
Student’s passage of the English Language Arts portion demonstrated that he had literacy 
skills and no significant weakness in his reading comprehension skills.  Student’s scores 
established that he possessed the minimum proficiency in Mathematics and English 
Language Arts and met one of the prerequisites to high school graduation. 
 

44. On April 6, 2005, an IEP team meeting was convened to review Student’s 
placement, to discuss Student’s continuing difficulties in his college prep courses, and to 
address issues left unresolved in the February 11, 2005, IEP meeting.  The meeting was 
attended by all of Student’s general education teachers, his RSP teacher and case carrier Ms. 
Martinez, Ms. Ghan, Mr. Gelsinger, Mr. Blinn, District’s Compliance Officer Barbara Smith 
(Ms. Smith) and District’s Attorney. Mother was given notice but did not attend.  The IEP 
team expressed concern over their observations of Student’s increased stress and anxiety 
over the demands of his curriculum.  The consensus of the District staff was that despite the 
numerous accommodations and modifications to the academic curriculum, to date, Student’s 
difficulties in completing the rigorous requirements of Algebra II/Geometry adversely 
impacted his other classes, including English and World History.  The IEP team members 
present concluded that Student could not complete the minimum requirements in Algebra 
II/Geometry and Biology and would not meet minimum high school graduation 
requirements.  
 

45. The IEP team drafted a new IEP offer to change Student’s current courses to 
allow Student to transfer from Algebra II/Geometry to Personal Finance, a non college prep 
course, for the remainder of the spring semester without academic consequences.  The IEP 
offer further proposed to transfer Student from Biology and replace the class with an 
additional RSP course, without any academic consequences.  It was believed the additional 
RSP would provide additional support to Student to complete academic requirements within 
his other classes.  The offer included an independent educational evaluation funded by 
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District for a social/emotional assessment.  District notified Mother of the new IEP offer in 
writing on April 12, 2005.  Mother did not consent to the offer. 

 
46. On June 13, 2005, the annual review IEP team meeting was convened.  The 

IEP team discussed the same issues and concerns raised during the school year.  The IEP 
offer for the 2005-2006 school year offered continued placement in general education classes 
with group instruction and monitoring three times per week.  Student’s classes would be 1. 
Algebra I or Personal Finance; 2. Collaborative English; 3. United States History; 4. 
Astronomy required for graduation; and 5. Drawing and Painting class to complete fine arts 
graduation requirement; The IEP also offered two RSP classes in the special education 
classroom- an RSP Resource class at end of the day; and an additional RSP Resource class.  
DIS speech and language services, individual and group direct instruction, were offered once 
per week for 30 minutes.  The IEP offered additional accommodations, supplementary aids, 
and recommendations including for Student to attend summer school to retake first semester 
World History.  Mother attended but did not consent to the IEP. 

 
47. The June 13, 2005 IEP also contained an ITP which identified Student’s post- 

secondary transition needs and services. 
 
48. At the conclusion of the spring semester for the 2004-2005 school year 

Student received a “D-” in English II and World History.  He failed Algebra II/Geometry.  
He was removed from Biology and was not graded.  Student’s transcripts show that Student 
took World History in summer school and received a “D” grade. 
 
The 2005-2006 School Year 
 
 49. District’s suggested college preparation program for eleventh grade students 
required six classes per semester of the following courses: 

• English III or American Cultures /Comp or AP Language (10 credits) 
• U.S. History or American Cultures /History or AP American History (10 

credits) 
• Electives (10 credits) 
• Algebra II/Trigonometry or Math Analysis Accelerated (10 credits) 
• Foreign Language (10 credits) 
• College Prep Science (10 credits) 

 
 50. The 2005-2006 school year commenced August 23, 2005. Student was now in 
the eleventh grade.  Before the start of the school year, Mother made numerous requests to 
change Student’s class schedule prior to the beginning of the school year.  Student’s class 
schedule was changed approximately three times in response to Mother’s requests.  Mother 
wanted Student to take Algebra II and a Web Design class.  Student’s revised class schedule 
included classes in Web Design, English, World History, Algebra/Geometry, Art, 
Astronomy, and a zero period resource specialist program.   
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51. On September 8, 2005, Student’s teachers in the newly revised class schedule, 
RSP teacher Craig Hanson (Mr. Hanson), Steve Gelsinger, school Psychologist all met to 
review the Student’s IEPs and to discuss the class schedule.  An IEP team meeting was held 
on September 9, 2005 to review Student’s program offered in June 2005, with the addenda 
from subsequent discussions with Mother.  Mother waived the reading of the parent 
procedural safeguards provided by the District IEP administrator.  Mother requested that 
District provide a credentialed special education teacher to provide additional assistance to 
Student in his general education curriculum.  Mother also requested additional assessments 
be conducted in various areas including occupational therapy.  The IEP offer was essentially 
the same as the June 2005 annual review IEP, as modified by the subsequent schedule 
changes.  In addition, the IEP team agreed to further accommodations and supports requiring 
Student’s teachers to check his daily planner, provide him with copies of class notes, post the 
homework assignments and Student’s grades on the school’s web site, and to notify Mother 
when Student failed to turn in three or more assignments in any class.  Mother continued to 
disagree with the offer of an additional RSP resource class and did not consent to this IEP.   

 
52. On September 9, 2005, following the IEP team meeting mother made a written 

request for District’s “implementation of all recommendations, including therapeutic 
interventions, and the accommodations and strategies of your audiologist, Maria K. 
Abramson.” 
  
 53. A follow-up IEP team meeting was held on September 26, 2005 to formalize  
the IEP offer as modified on September 9, 2005 including new goals and objectives drafted 
and presented at this meeting.  Mother did not consent to the IEP. 
 
 54. Student’s fall class schedule was Drawing/Painting 1A, Direct Resource IIIA, 
United States History (P), English III (P), Astronomy, Algebra II/Geometry A, Web Design, 
and ROP/Intermediate Composition Group A.  He had a course load of eight classes 
including two college prep courses.   
 
 55. On December 12, 2005, Mother filed a compliance complaint with the 
California Department of Education (CDE).  Mother alleged, among several things, that 
Student continued to do poorly in World History because Student’s World History summer 
school teacher was not informed of Student’s IEP and that the IEP had modifications which 
caused Student’s failure to complete the class, in violation of the IDEA.   
 

56. On December 16, 2005, District notified Mother of the annual review IEP 
team meeting scheduled to take place on January 5, 2006.  The notice informed Mother the 
meeting was scheduled to evaluate Student’s placement based upon his school record and 
performance.  At IEP team meeting on January 5, 2006 the IEP team members in attendance 
included Student, Mother, Step Father, all of Student’s teachers, District’s Compliance 
Officer Barbara Smith, (Ms. Smith), Mr. Gelsinger, Ms. Ghan, the principal, and an assistant 
principal.  Mother waived the reading of the procedural safeguards provided by the District 
IEP administrator.  District advised Student that educational rights transferred to him as he 
was 18 years of age.  Mother presented the IEP team with a General Power of Attorney 
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signed by Student transferring his educational rights to Mother.  Each of Student’s teachers 
reviewed his present levels of performance.  Dr.  Abramson attended telephonically and 
provided a summary of her December 2004, evaluation and recommendations.  The time was 
extended to hold the annual review and the IEP team meeting took place on January 13, 
2006.   
 
 57. The January 13, 2006 IEP team meeting was attended by Ms. Martinez, Ms. 
Ghan, an occupational therapist, IEP administrator, Assistant Principal Ken Ezratty (Mr. 
Ezratty), Mr. Gelsinger, and District’s Attorney.  Student did not attend the meeting.  Mother 
and Step Father appeared for the meeting but left before the meeting commenced.  As of the 
time of the IEP team meeting District’s records indicated Student was failing Dir Resource 
IIIA, received a “C” in U.S. History (P), a “D” in English III (P), “D+” in Astronomy, “D-”in 
Algebra II/Geometry A, “C+” in Web Design.  No grades were reported for 
ROP/Intermediate Composition Group A or Drawing/Painting 1A.  The IEP team reviewed 
Student’s areas of need, Present levels, goals and objectives, and DIS services.  The IEP 
noted that Student was progressing toward graduation, but had to repeat and pass the second 
semester of World History, which was a prerequisite to graduation.  The meeting was 
continued to March 9, 2006 to review the results of an occupational therapy assessment. 
 

58. Mother and Step Father attended the March 9, 2006 IEP continuation meeting 
for the OT assessment results.  The OT assessment results were discussed and the OT 
evaluator determined that OT services were not recommended for Student. 
  

59. On April 5, 2006, District held an addendum IEP team meeting to revise the 
January 13, 2006, IEP.  Mother and Step Father attended the meeting.  Ms. Smith, attended 
for District.  Mother waived the reading of the parent procedural safeguards provided by the 
District IEP administrator.  The addendum IEP offered additional program modifications, 
supplementary aids, and accommodations as follows:  1. preferential seating away from 
distractions; 2. multi-modality instruction; 3. a paper copy of lecture notes will be given to 
Student within one day of being presented; 4. seven days or more extended time on tests, and 
quizzes; 5. extended time to complete assignments/homework; 6. Use of a calculator; 7. Use 
of “bulleting” or tape recorder for short answer/essay questions in all classes other than 
English; 8. Student provided an extra set of books for home use; 9. Reminder by teachers to 
Student to record his assignments daily; 10. Provision of a tape recorder to enable Student to 
tape class lectures; 11. Teachers would modify or adapt assignments, as appropriate within 
standards of the class.   
 
 60. The IEP addendum further noted that Mother would sign an assessment plan 
by June 10, 2006, for Ms. Abramson to update Student’s audiology assessment.  Prior to the 
third week of the 2006-2007 school year District would convene an IEP meeting to review 
the audiology report and as needed, amend Student’s IEP.  
 

61. The IEP addendum also provided that Student would enroll in a Literacy class 
as an elective, for the fall semester of the 2006-2007 school year.  A portion of the class time 
would also be utilized for Student to work on daily exercises for the BAT program, as 
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appropriate.  The curriculum and instruction of the class would be designed to assist Student 
with his reading comprehension.  The program would be reviewed and discussed in the IEP 
team meeting to be scheduled when the audiology report was to be reviewed.  Mother 
consented to the IEP. 
 
 62. On April 5, 2006 District and Student settled claims arising out of a due 
process request filed by Student in 2005.  The Settlement Agreement settled all claims of 
Student up to and including the date of execution of the Agreement. 

 
63. In March 2006, CDE found District was out of compliance in response to 

Mother’s compliance complaint, because District failed to meet the requirements of 34 CFR 
part 300.342(a)(3)5 by insuring that Student’s 2005 summer school teacher was 
knowledgeable of the contents of Student’s IEPs.  CDE ordered District develop a corrective 
action plan.  Specifically District was required by April 30, 2006, to provide evidence of a 
proposed plan to Mother for the student’s completion of World History through alternative 
means that would not require Student to re-take the class during the school day.  CDE 
instructed District that acceptable evidence of compliance would include: (a) a copy of 
correspondence sent to Mother outlining the components of the plan, (b) a delivery service 
tracking receipt indicating delivery of the correspondence by March 30, 2006, and (c) 
Mother’s signature on the correspondence indicating agreement or disagreement to the plan.   

 
64. District developed a proposed corrective action plan.  The plan provided for 

Student to make-up his failing grade in the first semester of World History by enrolling in 
and successfully completing District’s Adult School’s independent study course entitled 
“World History, Geography, and Cultures 1A.” to be taken outside of Student’s regular 
school day.  The plan further proposed that Student enroll as soon as possible to permit him 
time up to and during the 2006-2007 school year to work on and successfully complete the 
course’s 12 units of instruction and graduate on time in June 2007.  The proposed plan 
provided that all textbooks, instructional materials, maps and tests would be provided to 
Student at his reading level.  He would have access to the independent study teacher at the 
school library after school for 30 minutes a week.  The same would apply if Student elected 
to work on completing the course during the summer except that an independent study 
teacher would be made available to work with him by appointment.  Student was also given 
the option to elect to seek additional assistance from his RSP teacher during the school day 
by working on completing the course materials, as time permitted in his RSP class, and/or in 
the RSP classroom during the tutorial period.   

 
65. On March 21, 2006, Ms. Smith mailed the proposed corrective action plan to 

Mother and requested a response by March 29, 2006.  Mother replied to Ms. Smith and 
rejected the proposed corrective action plan because it required Student to pursue 

                                                
5  34 CFR § 300.342(a)(3) provides in relevant part:  Each  teacher and provider described in paragraph 

(b)(2) of this section is informed of – (i) His or her specific responsibilities related to implementing the child’s IEP; 
and (ii) The specific accommodations, modifications, and supports that must be provided for the child in accordance 
with the IEP…  
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independent study which Mother believed he could not do with out the necessary support 
services.  Mother also rejected the plan because she believed it required Student to pursue 
course completion during the school day in the RSP resource class.  At hearing, Ms. Smith 
explained that she responded to Mother by telephone in early April and urged Mother to 
reconsider her position.  Ms. Smith testified that she offered to have Student meet more 
frequently during the week with the independent study teacher.  She believed that Mother 
told her on the second contact that she would accept the plan and have Student enroll. 

 
66. On April 20, 2006, Ms. Smith provided notice of District’s corrective action 

plan to CDE and informed CDE that she understood Mother to say she would accept the 
plan.  However, on May 10, 2006, Mother rejected the plan.  Mother filed a request for 
reconsideration which was denied by CDE as untimely.  CDE accepted District’s evidence of 
completion of the corrective action plan and the case was closed on May 15, 2006.  
 
 67. At hearing Dawn Lewis credibly testified that she developed the plan to assist 
Student’s completion of the World History class.  Mother and Student agreed to work with 
the plan.  Ms Lewis was a general education teacher with a single subject credential and a 
Masters Degree in English.  She credibly testified that she had previously worked with 
Student in a reading workshop in the fall and spring semesters of his freshman year at 
ANHS.  She also worked with Student in his senior year in the literacy class and provided 
support in reading and writing for all of Student’s classes with the exception of his 
Mathematics class.  The focus of the literacy class was on building Student’s comprehension, 
phonemic, decoding strategies, and reading skills.  She further testified that she helped 
Student complete his World History requirement as ordered by the CDE, which resulted in 
his passing the class in the spring semester of 2007. 
 
The 2006-2007 School Year 
 
 68. District’s suggested college preparation program for twelfth grade students 
required six classes per semester of the following courses: 

• College Prep English or AP Literature  (10 credits) 
• American Government (5 credits) and Economics (5 credits) or AP American 

Government/Economics (10 credits) 
• College Prep Math (10 credits) 
• Foreign Language (10 credits) 
• College Prep Science (10 credits) 
• Electives (10 credits) 

 
69. District convened an addendum IEP meeting on September 1, 2006.  The 

meeting was requested by Mr. Ezratty to discuss Student’s scheduled classes for the 2006-
2007 school year, in view of the January 13, 2006, IEP and April 5, 2006, addendum IEP to 
which Mother consented, as well as the new course offerings in the fall semester class 
schedule.  The meeting was attended by Mother and Student, Mr. Hanson who became 
Student’s new RSP teacher, Ms. Ghan, Ms. Lewis, Mr. Gelsinger, Student’s academic 
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advisor Vicki Hecht (Ms. Hecht), Leisa Winston (Ms. Winston) Program Specialist, 
Student’s English teacher, and an administrator.  Mr. Ezratty provided a copy of the 
procedural safeguards to Mother.  The IEP team discussed District’s offer of Direct Resource 
IVA, Economics (P), Auto Mechanics, Creative Writing ACC (accelerated class) (P), 
Algebra II/Geometry B, and Intensive Literacy Support for the fall semester.  The IEP noted 
that Mother was under the impression that auditory assessment should occur before entering 
the literacy class.  The IEP further noted Mother was dissatisfied with the offer of accelerated 
creative writing as she questioned whether Student had the required skill level to be 
successful in such a class and Student preferred to take Intermediate Composition.  The IEP 
team also discussed the options offered in the corrective action plan to permit Student to 
complete his World History class requirements.  With the exception of a collaborative 
Economics class and Government class, Mother did not agree with or consent to the 
proposed changes in Student’s fall schedule.      
 

70. Student’s fall semester schedule included the following classes: Direct 
Resource IVA, Economics (P), Auto Mechanics, Creative Writing ACC (P), Algebra 
II/Geometry B, and Intensive Literacy Support.  Student had earned 175 high school credits 
of 220 credits needed to graduate. 
 

71. District convened an addendum IEP meeting on November 1, 2006 at 
Mother’s request and to prepare an assessment plan in preparation for the December 13, 
2006, triennial IEP.  In attendance were Mother and Student, Psychologist Gelsinger, Ms. 
Ghan, Ms. Hecht, Mr. Hanson, Ms. Winston, and general education teachers Ms. Lewis, Ms. 
Bennett, and Greg Pearman.  Mother waived the reading of the procedural safeguards.  
Mother expressed concerns about Student’s understanding of communication abilities in the 
vocational arena and wanted teacher support in that area.  The IEP team members discussed 
Student’s progress in English and Algebra II/Geometry.  Student was doing well in English 
but was struggling with math concepts.  The IEP noted that the teachers were concerned that 
Student often came to class tired and battled fatigue throughout his school day.  The IEP 
team also discussed the upcoming triennial assessments.  The IEP noted Student expressed 
interest in cognitive, academic, vocational assessments, and a vision/hearing screening.   
 

2006 Triennial Assessments 
 
72. Ms. Martinez prepared the IEP Assessment Plan dated November 1, 2006.  

The plan document described the areas to be assessed and the qualified professionals 
conducting the assessments.  The plan proposed to conduct academic, intellectual 
development, career/vocational, and health assessments.  Mr. Gelsinger and Mr. Hanson 
were designated to conduct the academic, intellectual development and career/vocational 
assessments, and District Nurse was to conduct the health assessment.  The plan also noted 
that Mother asked some questions about Student’s oral comprehension.  Mother signed the 
plan on November 1, 2006.  Mother testified that she believed the plan provided for and 
identified a speech and language assessment.  There was no notation or designation on the 
plan document for a speech and language assessment.  Nor did Mother ask for one.  Mother 
did not ask for a Lindamood-Bell assessment or an audiology assessment.     
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 73. Mr. Gelsinger and Mr. Hanson conducted a psychoeducational evaluation that 
addressed the academic and intellectual development assessments identified in the 
assessment plan.  Mr. Gelsinger included a vocational assessment.  The assessment was 
conducted November 15, 2006, November 20, 2006 and December 11, 2006.  The 
assessment included review of records, observations, Student interview, and administration 
of standardized tests.  Mr. Gelsinger issued the Psychoeducational Assessment 
Documentation report, which is undated. 
 
 74. Mr. Gelsinger administered the Wechsler Adult Intelligence Scale III (WAIS-
III).  The assessment results established Student’s verbal IQ was 101.  His performance score 
was 98 and full scale score 100.  His verbal comprehension score was 109, which exceeded 
73 percent of his age-level peers; perceptual organization was 105, which placed him in the 
63rd percentile; working memory was 88, placing him in the 21st percentile; and processing 
speed was 84, placing him in the 14th percentile.  The report noted Student’s current level of 
general intellectual ability was in the Average range, exceeding that of approximately 50 
percent of his age-level peers.  His ability to solve problems using language (verbal 
comprehension) and his ability to think and solve problems using visual perceptual-spatial 
abilities (perceptual organization) were both in the average range and were relative strengths.  
But his working memory (verbal) and processing speed (visual) were weaker and fell within 
the low average range.  Compared with Student’s performance on the WISC IV in the 2004 
triennial psychoeducational assessment, these scores represented a slight increase in all areas 
of cognitive ability.  The current scores were similar to the previous scores in terms of 
Student’s strengths and weaknesses.   
 
 75. Mr. Hanson administered the WJ-III.  Student received standard scores of 81 
in Broad Reading, 88 in Broad Math, 85 in Broad Written Language, or low average range, 
and 94 in Math Calculation Skills, and 90 in Written Expression, in the average range.  
Student received a standard score of 79 in Reading Fluency and 71 in Math Fluency, or in the 
borderline range.  His spelling score of 82 fell in the low average range.  The test scores 
indicated that Student’s decoding and reading comprehension skills were within the low 
average range, which exceeded approximately 19 percent and 10 percent of his age-level 
peers, respectively.  Student’s reading fluency remained weaker and presented a particular 
problem with reading speed.  Student exceeded only 8 percent of his age-level peers in 
reading fluency.  Student’s math skills ranged from strong for calculation to weak for 
processing speed.  The results of the WJ-III also established that Student’s written language 
skills fell within the average range, but his spelling skills remained relatively week as 
Student exceeded 12 percent of his age-level peers. 
 

76. Both Mr. Gelsinger and Mr. Hanson conducted the career/vocational 
assessment and included the results in the psychoeducational report.  Gelsinger chose to 
administer the Career Decision Making System-Revised (CDM-R) to Student.  The CDM-R 
is a questionnaire used to evaluate and discuss career interests.  It was designed to assist 
students in clarifying their career interests and associated educational and ability 
requirements.  The assessment consists of an interview and a written portion.  The 
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assessment established Student’s areas of greatest interest were in the areas of Science and 
Art.  In the scientific domain Student identified job titles of Web Site Developer; Animal 
Scientist; or Chemist.  In the Arts domain Student identified job titles of Poet; Film Editor; 
Painter; Animator; and Radio/TV Program Director.  The assessment noted Student currently 
held a job at a local supermarket where he had been employed for some time with hours 
ranging from nearly full-time to part-time.  The report also noted Student had recently taken 
an orientation tour of Saddleback Community College and he planned on enrolling in a 
community college and continuing on to a four-year school thereafter.   
 
 77. Mr. Gelsinger concluded that overall, the test results were consistent with the 
2004 triennial assessment test results.  He notes that Student had average general intellectual 
ability with cognitive processing weaknesses in working memory and processing speed.  He 
had intellectual strengths in verbal comprehension and perceptual organizational skills. 
Student continued to demonstrate a severe discrepancy between his ability and academic 
achievement in reading comprehension.  As previously concluded Student’s processing 
speed remained a weakness when performing academic tasks.  Regarding the 
career/vocational assessment Mr. Gelsinger concluded Student was interested in several 
vocational areas, had vocational experience, and had a plan for his post-secondary education.  
The report contained no specific recommendations other than the IEP team should consider 
the test results when addressing continued eligibility for special education. 
 
 78. The Triennial IEP team meeting was held on December 13, 2006 to review the 
assessments, discuss new goals and objectives, and Student’s progress toward graduation.  
The IEP team members in attendance included Mother, Student, Mr. Gelsinger, Ms. Winston, 
Mr. Hanson, Ms. Bennett, Ms. Hecht, Student’s special education teacher, and a general 
education teacher, and an IEP administrator.  The Procedural Safeguards were reviewed with 
Mother.  Mother signed the section of the IEP requiring acknowledgement of receipt of the 
procedural safeguards.  The IEP team reviewed the assessments and concluded that Student 
remained eligible for special education services under the disability category of SLD.  The 
IEP noted that Student’s vision was corrected with glasses and his hearing in both ears was 
within passing range.  Student’s general education teachers reported on Student’s improved 
progress and noted that Student still appeared fatigued in class and often slept during class.  
The IEP team also discussed Student’s need to make up the missing work for World History 
in order to raise his failing grade to passing to meet graduation requirements.  The IEP also 
discussed Student’s schedule for the spring semester.  The IEP team agreed upon 
Intermediate Composition, Intensive Literacy Support, PE, Collaborative American 
Government, Algebra II, and a Resource class.   
 
 79. The IEP team reported that Student had met some of his goals in self advocacy 
and problem solving and set new goals and objectives in all areas of need including speech 
and language, reading, writing, study skills and transition.  The IEP offer increased Speech 
and language services to two 25 minute sessions per week; Resource services collaboration 
in English and Economics until the end of the fall semester, and American Government 
beginning in the spring semester once per week for 50 minutes.  An additional Resource 
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Specialist Program was offered once per week for 50 minutes and twice per week for 101 
minutes.  Mother consented to the IEP.   
 
 80. The transition goal contained in the IEP identified Student’s transition needs 
stating that Student would benefit from transition goals in the areas of career, education, and 
community.  The goal summary indicated that Student needed to continue to explore and 
discuss registration procedures at local community colleges, such as Saddleback College.  
The document further indicated that Student would benefit from this transition goal because 
he is a senior who needed transition goals to ensure successful High School completion and 
exploration of secondary options.  The IEP identified as Student’s strength the fact that he 
had a job currently at a supermarket, and had attended the senior trip to Saddleback College 
to explore and get introduced to their programs.  Goals were established in career, education, 
and self-advocacy.  An ITP was included in the triennial IEP as a separate document that 
repeated the information set forth on the transition goal section of the IEP.  Mr. Gelsinger, 
Mr. Ezratty and Mr. Hanson credibly testified that very little was needed to prepare Student’s 
transition goals as he had already shown his job skills by holding employment at a 
supermarket throughout most of high school, had a drivers license, an ATM card, and a bank 
account.  They testified these were indicators that Student had developed adequate 
independent living skills that prepared him for transition to adult life.     
 
 81. Student passed all of his fall semester courses.  He received a “B” in Direct 
Resource IVA, “B+” in Intensive Literacy Support, “B+” in Consumer Auto Mechanic, “C” 
in Creative Writing (P), and Economics (P), and a “C” in non-college prep Algebra 
2with/Geometry B.  
 
 82. Student received intensive literacy instruction from Dawn Lewis, and Susan 
Maas.  During intensive literacy instruction he worked on making up World History Credits, 
attended tutorials, and received other RSP support services 
 

83. On February 1, 2007, Mr.  Hanson prepared a progress report summarizing 
Student’s progress toward IEP goals and a Summary of the Student’s Academic 
Achievement and Functional Performance.  According to the report Student had made 
progress toward all goals and was on track for high school graduation, except for his career 
goal because Student had not worked on the goal.  No other action toward completion of 
Student’s career goal was noted or recommended. 

 
84. As of February 21, 2007, Student had completed 205 credits of the 220 

required for graduation.  Student was taking 30 credits.  According to Mr. Gelsinger and Mr. 
Hanson, Student became overwhelmed with his work load in the spring semester of the 
senior year.  In March 2007 and May 2007 Mr. Ezratty, Assistant Principal, Guidance for 
District, notified Mother in writing that according to the Spring semester progress reports 
Student was failing American Government and was in danger of failing Algerbra 2/Geometry 
B, and Intermediate Composition.  Mother was instructed to contact Ms. Hecht, who also 
served as Student’s Academic Advisor, for assistance in developing a plan for his success in 
those classes and for meeting graduation requirements. 
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 85. Mother testified that she believed District was only interested in Student 
attaining sufficient credits to graduate and was not interested in his post-secondary college 
requirements or career goals.  Mother met with Ms. Hecht who informed her that Student 
would not qualify for a UC school because he had not taken the required college prep classes 
and had not earned the required overall grade point average.   
 
 86. As an Academic Advisor, Ms. Hecht was responsible for meeting with 
students for the purpose of planning class schedules and courses up to graduation and post-
secondary plans.  Ms. Hecht was also had the responsibility, and to advise and assist students 
in application to college, and recommendations for college placement and to advise the 
appropriateness of class choices.  She did not meet with Student.  Ms. Hecht was aware of 
Student’s disability as she had attended a number of his IEPs.  She did not speak with his 
teachers other than his RSP Mr. Hanson about the appropriate classes for Student.  She was 
aware that Student did not meet the requirements for admission to a UC school.  She testified 
that Student was eligible for attendance at a community college.  Fifty to sixty percent of the 
graduates in the class of 2006-2007 attended community college.  The community colleges 
offered early registration services to special education students.  The community colleges 
also required entering Students to take a matriculation test for placement in reading, English, 
Mathematics, to determine skill level and class placement.  Failure of the test required 
placement in a remedial class.  She testified that the requirements for a UC school covered 
four years of mathematics which included one year of Algebra, Geometry and Algebra 2, 
Biological Science, Physical Science, and two years of World Language.  All college prep 
class grades must be a “C” or better and a “D” was unacceptable.  Students were also 
required to take the Scholastic Aptitude Test (SAT) or the ACT, which was a subject-based 
mathematics, science, and reading test.  The UC schools and CSU required a minimum 3.0 
and a minimum 2.0 academic grade point average, respectively for college admission.  She 
did not speak to Student individually about these requirements.   
 
 87. District convened Student’s exit IEP on June 17, 2007.  The purpose of the 
meeting was to discuss Student’s exit from special education in anticipation of high school 
graduation scheduled for June 21, 2007.  Mother and Student were given advance notice of 
the meeting and its purpose.  Student had just taken his final exams and his final grades had 
not been issued.  The meeting was attended by Mother and Student, Mr. Ezratty, Mr. 
Hanson, Ms. Ghan, and a general education teacher.  Mother waived the reading of the 
procedural safeguards.  
 

88. Mr.  Ezratty presented Student and Mother with an exit summary of his 
performance.  District informed Mother and Student that Student met State standards for 
graduation and was scheduled to graduate on June 21, 2007.  Mother and Student were 
further informed that Student would no longer be eligible for special education services. 
Accordingly, the meeting was not intended as a review of Student’s IEP goals and objectives. 
The exit IEP document provided a clear explanation of the matters to be discussed.  Mother 
consented to the IEP document.  
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89. At hearing Mother testified that she informed the IEP team members that she 

was dissatisfied with the transition plan and that Student had no post-secondary focus or 
goals.  However, she consented to the IEP because she believed that District would not allow 
Student to graduate if she did not consent.   

 
90. Mother testified that the June 19, 2007 exit IEP was devoid of any discussion 

of Students IEP goals and objectives.  There was no way to gauge what goals he met and 
progress was made leading to his graduation.  The District had not even graded Student’s 
final examinations so there was no indication he was passing and in fact graduating from 
High School.  She believed that District failed to properly support and develop Student’s 
transition goals and Student lacked focus as to his post-secondary plans.  She believed 
Student suffered a grave loss of educational opportunity.  Mother believed that Student 
would not likely be able to live on his own as an adult. 

 
91. Student ultimately passed all of his classes and graduated on June 21, 2007.  

He had a cumulative AGPA of 2.35 and graduated number 614 out of a class of 717.  Student 
testified that he attended the college tour at Saddleback College.  He was not directed to 
speak with anyone individually to take advantage of the early registration afforded to special 
needs students, nor was he directed to any counselors or contacts.  The tour was attended by 
several schools who presented information to students.  Student was working at a 
supermarket all through high school but had career goals in computers and art.  He started an 
anime club in his freshman year, which became popular and successful on campus.  The club 
was later called the Japanese Culture club.  He had just received his driver’s license in March 
2007 with his Mother’s help.  He did not take the SAT because he did not want to be laughed 
at when he failed, and did not try to enroll in a four-year college, because his grades were not 
good enough and he had no money.  He worked for a period of time following high school 
graduation before entering college, but lost his job last summer.  He will stay in a community 
college and transfer to a four year college on graduating.  His ultimate goal is to move away 
from his Mother’s home and achieve independence.  He believes that he needs counseling 
and training to help him move toward his goals.  Student presented as a very credible 
witness.  He was soft spoken and responded to questions in a tentative manner.  He often 
asked for repetition of the questions and on occasion did not answer a question he did not 
understand. 
 

92. Student enrolled in Irvine Valley College in 2008 and has not done well there.   
Student’s transcript for the fall semester of 2008, established that he enrolled in Intro to Art 
Theory, Biology/Human Sexuality, Psychic Reasoning, Intro to Sociology, for a total of 12 
credits.  He received a “C” in Art, and Human Sexuality, a “D” in Psychic Reasoning and 
failed introduction to sociology and earned a GPA of 1.25.  He testified that he tried to 
convince his teacher to let him withdraw from sociology rather than receive a failing grade.  
In the spring semester of 2009 he enrolled in Reading for Success, Reading Laboratory, 
Elementary Algebra, and Cellular Biology.  As of the date of his testimony he had withdrawn 
from Cellular Biology, Elementary Algebra, and Reading for Success.   
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93. Roberta Ross (Ms. Ross) was offered by Student as his expert on transition 
plan requirements.  Ms. Ross previously held positions in counseling of disabled persons, as 
a social worker, and in transition program planning with the CDE.  Though she testified that 
Student’s ITP in the December 2006 triennial IEP was deficient very little weight is given to 
her testimony.  She had been retired for eight years from the field of education, was not 
current on the law regarding current requirements for transition plans.  
 
 

LEGAL CONCLUSIONS 
 

1. As the petitioning party, Student has the burden of persuasion all issues in this 
case.  (Schaffer vs. Weast (2005) 546 U.S. 49, 56-62 [126 S.Ct. 528, 163 L.Ed.2d 387].)  
 
Issue One: Allegations that relate to events prior to December 18, 2006 are barred by the 
statute of limitations. 
 
 2. In his complaint, Student made numerous allegations relating to events prior to 
December 18, 2006, two years prior to the date Student filed the complaint.  These 
allegations were: (1) District failed to timely conduct triennial evaluations and assess Student 
in all areas of suspected disability; (2) District failed to implement certain provisions of the 
April 5, 2006 settlement agreement which required District to conduct an audiology 
assessment, a literacy assessment, and implement the BAT program to Student as agreed in 
the April 5, 2006, addendum IEP, which denied Student a FAPE; (3) District failed to 
properly and timely evaluate Student’s unique needs and denied Student a FAPE; (4) District 
employees misled investigators from the CDE when they investigated Student’s complaints 
made against District in November 2005; (5) District failed to provide due process 
safeguards to Student’s IEPs; (6) District failed to propose a plan to allow Student to 
complete his World History course requirements; (7) District failed to support a transition 
plan that supported Student’s objective to attend college; (8) District failed to provide 
Student the necessary supports, modifications, and accommodations to assist Student in his 
classes; and (9) District failed to make resource help available to Student in various college 
prep classes.  Student asserts that an exception to the statute of limitations applies.  
Specifically, Student contends that the District prevented him from filing for a due process 
hearing prior to December 18, 2008 because the District made specific misrepresentations 
that it had solved the problem forming the basis of the due process hearing request.  
 

3. District contends that no exception applies, such that Student may only raise 
claims dating back to December 18, 2006.  Specifically, District contends that Student failed 
to present any evidence of a misrepresentation by District that prevented him from timely 
filing a due process complaint.   

  
4. A request for a due process hearing "shall be filed within two years from the 

date the party initiating the request knew or had reason to know of the facts underlying the 
basis for the request."  (Ed. Code, § 56505, subd. (l)(1).)  This time limitation does not apply 
to a parent if the parent was prevented from requesting the due process hearing due to either: 
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1) Specific misrepresentations by the local educational agency that it had solved the problem 
forming the basis of the due process hearing request; or 2) The withholding of information 
by the local educational agency from the parent that was required to be provided to the parent 
under special education law.  (Ibid., see 20 U.S.C. § 1415(f)(3)(D).)  Common law or 
equitable exceptions to the statute of limitations do not apply to IDEA cases.  (P.P. ex rel. 
Michael P. v. West Chester Area School Dist. (E.D. Pa. 2008) 557 F.Supp.2d 648, 661-662.) 
A claim accrues for purposes of the statute of limitations when a parent learns of the injury 
that is a basis for the action, i.e., when the parent knows that the education provided is 
inadequate. (MD. v. Southington Board of Ed. (2d Cir. 2003) 334 F.3d 217, 221.)  In other 
words, the statute of limitations begins to run when a party is aware of the facts that would 
support a legal claim, not when a party learns that it has a legal claim.  (See El Pollo Loco, 
Inc. v. Hashim (9th Cir. 2003) 316 F.3d 1016, 1039.) 
 

5. Here, there is no evidence that District acted in any way to prevent Student 
from timely filing a due process complaint.  As to Student’s claims that arose prior to 
December 18, 2006, those claims are time barred because a claim accrues for purposes of the 
statute of limitations when a parent learns of the injury that is a basis for the action, i.e., 
when the parent knows that the education provided is inadequate.  Here, Mother was 
inextricably involved in the day-to-day issues of Student’s education from the time he 
transferred to District until his high school graduation and was immediately aware of, and 
raised numerous issues to District regarding dissatisfaction with Student’s programs.  Student 
produced no evidence that would support a waiver of the statute of limitations regarding his 
claims.        

 6. Student has failed to meet his burden to prove by a preponderance of the 
evidence that the District made specific misrepresentations that it had resolved the problems, 
underlying his due process request.  Student’s claims prior to December 18, 2006 are time-
barred.  (Factual Findings 1, 3-6, 9-21, 23-81; and Legal Conclusions 1 and 3-6.) 
 
Issue 2(a): Assessments in All Areas of Suspected Disability  
 
 7. Student’s first contention regarding the 2006-2007 school year is that he was 
denied a FAPE because the District failed to assess him in all areas of suspected disability.  
In particular, Student contends that an additional audiology assessment and Lindamood-Bell 
assessment should have been conducted.  As discussed in Issue One, above, the statute of 
limitations bars consideration of issues prior to December 18, 2006.  District contends that 
Student’s needs were appropriately assessed as of November of 2006 by the triennial 
assessments and that no further assessments were required.  As discussed below, District is 
correct.   
 
 8. For purposes of evaluating a child for special education eligibility, the District 
must ensure that “the child is assessed in all areas of suspected disability.”  (20 U.S.C. § 
1414(b)(3)(B); Ed. Code, § 56320, subd. (f).)  No single procedure may be used as the sole 
criterion for determining whether the student has a disability or whether the student’s 
educational program is appropriate.  (20 U.S.C. § 1414 (a)(2),(3); Ed. Code, § 56320, subds. 
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(e) & (f).)  The determination of what tests are required is made based on information known 
at the time.  (See Vasheresse v. Laguna Salada Union School District (N.D. Cal. 2001) 211 
F.Supp.2d 1150, 1157-1158 [assessment adequate despite not including speech/language 
testing where concern prompting assessment was deficit in reading skills].)  After a child has 
been deemed eligible for special education, reassessments may be performed if warranted by 
the child’s educational needs or related services needs.  (34 C.F.R. § 300.303(a)(1); Ed. 
Code, § 56381, subd. (a)(1).)  Absent an agreement to the contrary between a school district 
and a student’s parents, reassessments must not occur more than once a year, or more than 
three years apart.  (34 C.F.R. 300.303(b)(1); Ed. Code, § 56381, subd. (a)(2).)  
 
 9. A school district’s failure to conduct appropriate assessments or to assess in all 
areas of suspected disability may constitute a procedural denial of a FAPE.  (Park v. 
Anaheim Union High School District, et al. (9th Cir. 2006) 464 F.3d 1025, 1031-1033.)  In 
matters alleging procedural violations, a denial of FAPE may only be shown if the 
procedural violations impeded the child’s right to FAPE, significantly impeded the parents’ 
opportunity to participate in the decision making process regarding the provision of FAPE, or 
caused a deprivation of educational benefits.  (Ed. Code, § 56505, subd. (f)(2); see also W.G. 
v. Board of Trustees of Target Range School District No. 23 (9th Cir. 1992) 960 F.2d 1479, 
1484 (hereafter Target Range).)   
 
 10. Here, Student had the burden of showing that a procedural violation occurred, 
i.e., that District should have assessed Student further during the time period at issue, and 
that as a result, Student was deprived of an educational benefit or Mother’s right to 
participate in the IEP process was impeded. 
 
 11. Student argues that Dr. Abramson’s December, 2004 assessment correctly 
diagnosed Student’s “bottom up” auditory processing disorder and that only an audiologist 
can diagnose an auditory processing disorder.  According to Mother, this demonstrated that 
there was a need for a reassessment by Dr. Abramson.  Student’s contention is not supported 
by the evidence.  Dr. Abramson testified that in addition to audiologists, school psychologists 
and a speech pathologists were also commonly involved in the identification of auditory 
processing disorders.  Although auditory processing disorders may only be diagnosed by an 
audiologist according to ASHA, Dr. Abramson conceded on cross-examination that ASHA’s 
position was not required by law.  Mr. Gelsinger, and Ms. Ghan, all credibly testified that 
they conducted appropriate assessments by which they all determined that Student had a 
“bottom up” auditory processing disorder.  Ms. Ghan further testified that there was no need 
to do an audiological reassessment because Mother had declined Dr. Abramson’s 
recommendation for the BAT program, thus there was nothing by which Dr. Abramson could 
measure Student’s progress in a new audiology assessment.  Ms. Gahn and Mr. Gelsinger 
also testified that a there was no dispute concerning Student’s disability and unique needs, 
and that a reassessment would not provide any new information with regard to the disability.   
 
 12. Further, the evidence does not support Student’s contention that District 
should have conducted another Lindamood-Bell assessment after December 18, 2006.  The 
unrefuted testimony of Ms. Ghan, Ms. Maas, Ms. Lewis, Ms. Martinez, and Mr. Gelsinger is 
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that Mother did not request a Lindamood-Bell assessment at the triennial IEP on December 
13, 2006.  Instead, the evidence supports District’s contention that the reassessment was not 
necessary for the following reasons: (1) Student scored in the average range on the LAC-3 
assessment conducted in 2005 establishing that he did not require intensive Lindamood-Bell 
services or a follow-up assessment; (2) Student passed the English Language Arts portion of 
the CAHSEE, which indicated that he met the California State proficiency standards in 
English; (3) The December 13, 2006 triennial IEP included review of the WJ-III, which was 
properly conducted and had identified Student’s unique needs in the area of reading.    
 
 13. Further, considering that comprehensive triennial assessments had been 
conducted in November and December 2006, Student failed to meet his burden of showing 
that any other assessments were required.    
 
 14. In sum, Student failed to demonstrate that a procedural violation occurred 
based on the District’s failure to conduct an audiology assessment, a Lindamood-Bell 
assessment, or any other assessment during the relevant time period.  Accordingly, Student 
was not denied a FAPE on this ground.  (Factual Findings 2 to 7; and Legal Conclusions 1 
and 6 and 8-14.)  
 
Issue 2(b): IEP Team Meeting Regarding Lack of Progress 
 
 15. Student next contends that an IEP team meeting should have been held to 
discuss his lack of progress on goals.  The District contends that at all relevant times Student 
received a FAPE. 
 
 16. A school district must ensure that the IEP team revises the IEP, as appropriate, 
to address “any lack of expected progress toward the annual goals and in the general 
education curriculum, where appropriate.”  (20 U.S.C. § 1414 (d)(4)(A); 34 C.F.R. 
§300.324(b)(2).)  California law provides that an IEP team “shall meet” whenever “[t]he 
pupil demonstrates a lack of anticipated progress.”  (Ed. Code, § 56343, subd. (b).)  
 
 17. Here, the goals and objectives established in the December, 2006 triennial IEP 
were reviewed and a progress report was issued in February 2007.  Mr. Hanson prepared the 
report which addressed each of Student’s goals.  The report was given to Mother and Student 
and provided notice to Student that he was making progress toward his IEP goals and toward 
graduation.  The evidence did not support a finding that an IEP team meeting was required at 
the time Mr. Hanson prepared and provided Mother and Student the progress report. 
 
 18. Student has failed to prove by a preponderance of the evidence that he was 
denied a FAPE by the District’s failure to conduct an IEP team meeting regarding his 
progress after December 18, 2006.  Student was not denied a FAPE on this ground.  (Factual 
Findings 72-91; and Legal Conclusions 1 and 6, and 16-18.) 
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Issue 2(c): IEP Team Meeting Procedures  
  
 19. Student contends that he was denied a FAPE because IEP team meeting 
procedures were not followed.  In particular, Student contends that he was not given 
adequate notice of the IDEA’s procedural safeguards, that IEP meetings were not timely held 
and that the appropriate IEP team members were not present to discuss assessments.  District 
contends that all IEP meetings were procedurally proper.  As discussed in Issue One, 
Student’s claims regarding IEP team meetings prior to December 18, 2006 are barred by the 
two-year statute of limitations.  Accordingly, resolution of this issue is limited to the exit IEP 
team meeting held on June 19, 2007.  As discussed below, the June 19, 2007 exit IEP met all 
procedural requirements, such that Student was not denied a FAPE. 
 
 20. An IEP team meeting must be held at least annually to review the student’s 
progress, the content of the IEP and the appropriateness of the placement.  (Ed. Code, § 
56343, subd. (d).)  The local education agency must take steps, including providing adequate 
notice, to ensure that no less than one parent or guardian of the student is present and able to 
participate at the IEP team meeting.  (Ed. Code, § 56341.5, subd. (a) & (b).)  The notice of 
the IEP meeting must include information about the purpose of the meeting, the date, time 
and place of the meeting, information about who will be attending, and a notice to parents 
that they may bring other persons with knowledge of the student’s needs to the meeting.  (Ed. 
Code, § 56341.5, subd. (c).) 
 
 21. An IEP team must include: 1) parents and/or their representative; 2) a regular 
education teacher if the student is or may be participating in the regular education 
environment; 3) not less than one special education teacher of the student; 4) a representative 
of the educational agency who is qualified to provide or supervise the provision of DIS and is 
knowledgeable about the general curriculum and the availability of resources within the 
educational agency; 5) an individual who can interpret the instructional implications of 
assessment results; 6) at the discretion of parents or the educational agency, other persons 
with knowledge of the student; and 7) when appropriate, the student.  (Ed. Code, § 56341, 
subd. (b).)  There is no requirement that the person who conducted a particular assessment 
attend the IEP team meeting.  (Ibid.) 
 
 22. An IEP is a written document detailing, in relevant part, the student’s current 
levels of academic and functional performance, a statement of measurable academic and 
functional goals, a description of the manner in which goals will be measured, a statement of 
the special education and related services that are to be provided to the student and the date 
they are to begin, an explanation of the extent to which the child will not participate with 
nondisabled children in a regular class or other activities, and a statement of any 
accommodations that are necessary to measure the academic achievement and functional 
performance of the child on State and district wide assessments.  (20 U.S.C. § 1414(d); Ed. 
Code, § 56345, subd. (a).)  The statement of measurable annual goals must be designed to 
“[m]eet the individual’s needs that result from the individual’s disability to enable the pupil 
to be involved in and make progress in the general curriculum” and “[m]eet each of the 
pupil’s other educational needs that result from the individual’s disability.”  (Ed. Code, § 
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56345, subd. (a)(2)(A) & (B); see also 34 C.F.R. § 300.320(a).)  The IEP must also contain a 
“description of the manner in which the progress of the pupil toward meeting the annual 
goals . . . will be measured . . . .”  (Ed. Code, § 56345, subd. (a)(3).) 
 
 23. When a student is no longer eligible for special education, the local education 
agency is required to provide a summary of “academic achievement and functional 
performance” including recommendations on how to assist the student in meeting his or her 
post-secondary educational goals.  (20 U.S.C. § 1414(c)(5)(B)(ii); Ed. Code, § 56381, subd. 
(h)(2).)  There is no requirement that such a summary be based on standardized assessments, 
be prepared with parent input, be presented at an IEP team meeting, or be signed by the 
student or educational rights holder.  (Ibid.)   
 

24. From October 7, 2005 through October 9, 2007, the Education Code provided 
that a notice of procedural safeguards must be given by a school district to a particular parent 
of a child with a disability a minimum of once a year and/or: 1) upon initial referral for 
assessment or parent request for assessment; 2) upon filing a request for a due process 
hearing; or 3) upon parent request. (Former Ed. Code, § 56301, subd. (d)(2); see also 20 
U.S.C. § 1415(d)(1)(A); 34 C.F.R. § 300.504(a).)  

25. Procedural errors, such as a failure to have the proper composition of the IEP 
team during the IEP process, are analyzed by determining whether: 1) a procedural violation 
occurred; and 2) whether the procedural violation resulted in a deprivation of educational 
benefits to the student.  (R.B. v. Napa Valley School Dist. (9th Cir. 2007) 496 F.3d 932, 938.)   

26. Here, the exit IEP team meeting of June 19, 2007, was the only IEP team 
meeting convened for Student after December 18, 2006.  Mr. Ezratty credibly testified that 
the purpose of the IEP team meeting was to exit Student from special education services.  
Consistent with the purpose of the meeting, Student was presented with an exit summary of 
his performance.  District properly noticed the IEP team meeting.  Mother and Student 
attended and participated.  District team members in attendance included Mr. Ezratty, Mr. 
Hanson, Ms. Ghan and one general education teacher.  Given that the purpose of the meeting 
was to present the exit summary in light of Student’s imminent graduation after which he 
would no longer be eligible for special education, no additional personnel were required. 

27. Finally, the evidence supports a finding that Mother and Student received a 
written statement of their rights and procedural safeguards under the IDEA and state law.  
Mother signed the IEP form acknowledging receipt of the Procedural Safeguards.   

28. Student has failed to demonstrate by a preponderance of the evidence that the 
sole IEP at issue, the June 17, 2007 exit IEP, violated Student’s right to a FAPE because it 
was procedurally defective.  (Factual Findings 87-92; and Legal Conclusions 1, 6 and 10, 14-
28.) 
Issue 2(d): CDE Compliance Order Regarding World History  
 
 29. Student contends that he was denied a FAPE from December 18, 2006 through 
June of 2007 because the District failed to devise a plan for Student to complete his required 
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World History class during the 2006-2007 school year pursuant to the CDE’s March of 2006 
compliance order.6  In particular, Student contends that he was denied a FAPE because the 
District failed to develop a plan as ordered, and that as a result, Student was deprived of 
educational benefit because he was only able to complete the class using RSP services that 
were intended to meet his other needs.  District contends it fully complied with CDE’s order 
and regardless, Student was provided with a FAPE.  As discussed below, District is correct.  
 
 30. Under the Individuals with Disabilities Education Act (IDEA) and 
corresponding state law, students with disabilities have the right to a FAPE.  (20 U.S.C. § 
1400 et seq.; Ed. Code, § 56000 et seq.)  FAPE means special education and related services 
that are available to the student at no cost to the parents, that meet the state educational 
standards, and that conform to the student’s IEP.  (20 U.S.C. § 1401(9); Cal. Code Regs., tit. 
5, § 3001, subd. (o).) 

 
31. In Board of Educ. of the Hendrick Hudson Central Sch. Dist. v. Rowley (1982) 

458 U.S. 176, 200, [102 S.Ct. 3034] (Rowley), the United States Supreme Court addressed 
the level of instruction and services that must be provided to a student with disabilities to 
satisfy the requirement of the IDEA.  Under Rowley and state and federal statutes, the 
standard for determining whether a district’s provision of services substantively and 
procedurally provided a FAPE involves four factors: (1) the services must be designed to 
meet the student’s unique needs; (2) the services must be reasonably designed to provide 
some educational benefit; (3) the services must conform to the IEP as written; and (4) the 
program offered must be designed to provide the student with the foregoing in the least 
restrictive environment.  While this requires a school district to provide a disabled child with 
meaningful access to education, it does not mean that the school district is required to 
guarantee successful results.  (20 U.S.C. § 1412(a)(5)(A); Ed. Code, § 56301, Rowley, supra, 
at p. 200.)  School districts are required to provide only a “basic floor of opportunity” that 
consists of access to specialized instructional and related services, which are individually 
designed to provide educational benefit to the student.  (Rowley, supra, at p. 201.)   
 
 32. There is no one test for measuring the adequacy of educational benefits 
conferred under an IEP.  (Rowley, supra, 458 U.S. at pp. 202, 203 fn. 25.)  A student may 
derive educational benefit under Rowley if some of his goals and objectives are not fully met, 
or if he makes no progress toward some of them, as long as he makes progress toward others.  
A student’s failure to perform at grade level is not necessarily indicative of a denial of a 
FAPE, as long as the student is making progress commensurate with his abilities.  (Walczak 
v. Florida Union Free School District (2nd Cir. 1998) 142 F.3d 119, 130; E.S. v. Independent 
School Dist., No. 196 (8th Cir. 1998) 135 F.3d 566, 569; In re Conklin (4th Cir. 1991) 946 
F.2d 306, 313; El Paso Indep. School Dist. v. Robert W.  (W.D.Tex. 1995) 898 F.Supp.442, 
449-450.) 
 

                                                
6  A student is entitled to a state due process hearing even if that student has previously filed a complaint 

with the state education agency.  (Lewis Cass Intermediate School District v. M.K. (W.D. Mich. 2003) 290 
F.Supp.2d 832, 836.) 
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33. An IEP is evaluated in light of information available at the time it was 
developed; it is not judged in hindsight.  (Adams v. State of Oregon (9th Cir. 1999) 195 F.3d 
1141, 1149.)  “An IEP is a snapshot, not a retrospective.”  (Id. at p. 1149, citing Fuhrmann v. 
East Hanover Bd. of Education (3d Cir. 1993) 993 F.2d 1031, 1041.)  It must be evaluated in 
terms of what was objectively reasonable when the IEP was developed.  (Ibid.)  
 
 34. In resolving the question of whether a school district has offered a FAPE, the 
focus is on the adequacy of the school district’s proposed program.  (See Gregory K. v. 
Longview School District (9th Cir. 1987) 811 F.2d 1307, 1314.)  A school district is not 
required to place a student in a program preferred by a parent, even if that program will result 
in greater educational benefit to the student.  (Ibid.)  For a school district's offer of special 
education services to a disabled student to constitute a FAPE under the IDEA, a school 
district's offer of educational services and/or placement must be designed to meet the 
student’s unique needs, comport with the student’s IEP, and be reasonably calculated to 
provide the pupil with some educational benefit in the least restrictive environment.  (Ibid.) 
 
 35. The evidence showed that the District fully complied with CDE’s order and 
developed an action plan that was approved by CDE.  The plan that was approved by CDE 
did not require Student to take the class during the school day or use any services from 
Student’s IEP.  Under the plan, Student could have completed World History through the 
Adult Learning Center on an independent study basis.  Mother rejected the CDE-approved 
plan.  In order to continue to provide Student with a FAPE, and help Student meet his 
graduation requirements, the District had no choice but to offer time to complete his World 
History credits during the school day.  Student and Mother ultimately reached an agreement 
with District with the assistance of Vicki Hecht, Student’s Counselor to work independently 
with supports from Dawn Lewis, his intensive literacy instruction teacher.  The credible 
testimonies of both Student and Ms. Lewis is that Student worked during RSP class for two 
weeks in the spring 2007 semester on the World History class materials during intensive 
literacy instruction.  Student completed the World History assignment and was able to 
graduate from high school.  Student received educational benefit in reading, as well as in 
passing World History because the World History make-up materials required Student to use 
his reading comprehension skills which were the objectives of the intensive literacy 
instruction class.  Student did not present evidence that the small amount of RSP time used to 
assist him with World History deprived him of educational benefit in other areas.  
 
 36. Student failed to meet the burden of proof by a preponderance of the evidence 
that he was denied a FAPE because District did not comply with the CDE order for a 
corrective action plan and/or because Student was deprived of RSP time.  (Factual Findings 
48-67; and Legal Conclusions 1 and 14, 29-36.) 
 
Issue 2(e): Inadequate Placement and Services 
 
 37. Student generally contends that he was denied a FAPE because his IEP was 
not designed to meet his unique needs.  In particular, Student contends that the District failed 
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to provide adequate supports, accommodations and modifications in his general education 
classes.  District contends that Student was provided with a FAPE at all times.   
 
 38. As discussed above, FAPE generally means special education designed to 
meet the unique needs of a child with a disability and such related services as may be 
required for the child to benefit from special education.  A school district’s obligation to 
provide FAPE is generally met when the parent has been afforded all of the applicable 
procedural rights during the formulation of the school district’s offer, and the child receives 
access to an education that is sufficient to confer some educational benefit.  FAPE is 
determined by looking at what was reasonable at the time, not in hindsight.  (See Legal 
Conclusions 30-34.)   
 
 39. Here, Student had unique needs in oral reading, written language, 
organization, and completion of, and recording of assignments or note-taking, study skills, 
and self-advocacy.  Student’s IEP met his unique needs by establishing measurable annual 
goals and objectives in his areas of need.  In addition Student received speech and language 
services and was provided intensive literacy instruction and a variety of modifications, 
supports, and accommodations to his program.  The evidence establishes that Student was 
supported at every level of his program.  The evidence further establishes that although he 
struggled with a number of his academic classes, Student made substantial progress in some 
of his college prep classes and earned 240 credits, which exceeded the amount required for 
high school graduation.  Student’s ability to pass the CAHSEE, make progress in his classes 
and on his IEP goals, and achieve a high school diploma that accorded with California 
standards demonstrated that Student derived some educational benefit from his IEP within 
the meaning of Rowley. 
 
 40. Student did not meet his burden of showing that he was denied a FAPE on this 
ground.  (Factual Findings 2 and 4-92; and Legal Conclusions 1 and 6-10, 20-25, 30-34, and 
37-39.)    
  
Issue 2(f): ITP 
  
 41. Student’s final contention is that he was denied a FAPE because his ITP was 
inadequate in how it was written and the goals and services in Student’s IEP were inadequate 
to implement it.  Specifically, Student contends District failed to provide adequate supports 
to Student that would enable him to receive a “C” or better in World History that would 
qualify him for admission to a four-year college.  Student also contends that the ITP in the 
December 13, 2006 IEP was inadequate because it failed to provide for development of 
employment, counseling, college prep, independent living skills, linkages with outside 
agencies, DIS services, and provision of contacts with the local post-secondary institutions.  
Student also contends that District failed to hold a meeting to discuss the transition plan, and 
held an inappropriate exit IEP on June 17, 2007, to exit him from special education, without 
addressing his goals, objectives or the ITP, thereby denying Student a FAPE.  District 
contends that it provided Student a FAPE because Student’s ITP was properly drafted and 
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implemented pursuant to Student’s IEP.  District contends the law does not require District to 
convene transition plan meetings or an exit IEP prior to graduation. 
   
 42. The IDEA defines “transition services” as “a coordinated set of activities for a 
child with a disability that”: 
 

      (A) is designed to be within a results-oriented process, that is focused on 
improving the academic and functional achievement of the child with a 
disability to facilitate the child's movement from school to post-school 
activities, including post-secondary education, vocational education, integrated 
employment (including supported employment), continuing and adult 
education, adult services, independent living, or community participation; 
 
      (B) is based on the individual child's needs, taking into account the child's 
strengths, preferences, and interests; and 
 
      (C) includes instruction, related services, community experiences, the 
development of employment and other post-school adult living objectives, 
and, when appropriate, acquisition of daily living skills and functional 
vocational evaluation. 
 

(20 U.S.C. § 1401(34).)   
 
 43. Transition services may consist of specially designed instruction or a 
designated instruction and service.  (34 C.F.R. § 300.43(b); Ed. Code, § 56345.1, subd. (b).)  
Where the transition services are to be provided by outside agencies, the outside participating 
agencies should be identified, and invited to any IEP meeting where their funding or 
provision of those services is involved.   
 

44. A student’s IEP must include a statement of measurable goals based on 
transition assessments and an outline of the services needed to assist the child in reaching 
those goals.  (20 U.S.C. § 1414(d)(1)(A)(i)(VIII.)  Only the information set forth in title 20 
United States Code section 1414(d)(1)(A)(i) must be included in the IEP and the required 
information need only be set forth once.  (20 U.S.C. § 1414(d)(1)(A)(ii); 34 C.F.R. § 
300.320(d); Ed. Code, § 56345, subds. (h) & (i).)   
 
 45. The failure to properly formulate a transition plan may be a procedural 
violation of the IDEA that warrants relief only upon a showing of a loss of educational 
opportunity or a denial of a FAPE.  (Board of Education v. Ross (7th Cir. 2007) 486 F.3d 
267, 276 [despite transition plans being a mandatory component of an IEP, notation in IEP 
that the transition plan would be “deferred” was procedural violation]; A.S. v. Madison Metro 
School Dist. (D. Wis. 2007) 477 F.Supp.2d 969, 978 [allegation of inadequate transition plan 
treated as procedural violation].) 
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 46. The factual showing required to establish under Rowley that a student has 
received some educational benefit is not demanding.  For a student in a mainstream class, 
“the attainment of passing grades and regular advancement from grade to grade are generally 
accepted indicators of satisfactory progress.”  (Walczak v. Florida Union Free Sch. Dist., 
supra, 142 F.3d at p. 130.)  A district need not guarantee that a student will make a month’s 
academic progress in a month’s instruction; a student may benefit even though his progress is 
far less than one grade level in one school year.  (See, e.g., Houston Indep. Sch. Dist. v. 
Bobby R., supra, 200 F.3d at p. 349 n.3.)  A two-month gain in reading in 10 instructional 
months has been held an adequate showing.  (Delaware Valley Sch. Dist. v. Daniel G. (Pa. 
Cmwlth. 2002) 800 A.2d 989, 993-94.)    
 
 47. A student derives benefit under Rowley when he improves in some areas even 
though he fails to improve in others.  (See, e.g., Fort Zumwalt Sch. Dist. v. Clynes (8th Cir. 
1997) 119 F.3d 607, 613; Carlisle Area School v. Scott P, supra, 62 F.3d at p. 530.)  He may 
derive benefit while passing in four courses and flunking in two.  (Cypress-Fairbanks Indep. 
Sch. Dist. v. Michael F. (S.D.Tex. 1995) 931 F.Supp. 474, 481.)  A showing of progress does 
not require that a D student become a C student and thus rise in relation to his peers.  
Progress may be found even when a student’s scores remain severely depressed in terms of 
percentile ranking and age equivalence, as long as some progress toward some goals can be 
shown.  (Coale v. Delaware Dept. of Educ. (D.Del. 2001) 162 F.Supp.2d 316, 328.) 
 
 48. Whether a student has received more than de minimis benefit must be 
measured in relation to the student’s potential.  (Mrs. B. v. Milford Bd. of Educ. (2d Cir. 
1997) 103 F.3d 1114, 1121; Polk v. Central Susquehanna Intermediate Unit 16 (3d Cir. 
1988) 853 F.2d 171, 185.)  As the Supreme Court has said: 
 

It is clear that the benefits obtainable by children at one end of the spectrum 
will differ dramatically from those obtainable by children at the other end, 
with infinite variations in between. One child may have little difficulty 
competing successfully in an academic setting with nonhandicapped children 
while another child may encounter great difficulty in acquiring even the most 
basic of self-maintenance skills. 

 
Rowley, supra, 458 U.S. at p. 202.   
  
 49. Here, Student failed to demonstrate that he was denied a FAPE either because 
the transition plan was not properly written or because the goals and services in his IEP were 
inappropriate to support the transition plan.  First, the transition plan as written met the 
requirements of the IDEA.  The ITP identified Student’s goal to attend college.  The ITP 
outlined and identified Student’s needs in the areas of study skills, reading, written language, 
reading, self advocacy skills, and career.  The goals in each area were restated in the ITP and 
took into account Student’s strengths in mathematic calculation.  The ITP also highlighted 
Student’s interests and preferences identified in the vocational assessment, which included 
employment in the fields of Science and Art.  The ITP further identified the areas of focus 
that were required to improve Student’s academic achievement.  The ITP did not suggest 
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employment as Student had indicated that his goal was to attend college and already had a 
part-time job.  Nonetheless, the ITP provided for Student to prepare a career profile and a 
resume.  Mr. Gelsinger, Mr. Ezratty and Mr. Hanson credibly testified that very little was 
needed to prepare Student’s transition goals as he had already shown his job skills by holding 
employment at a supermarket throughout most of high school, had a driver’s license, an 
ATM card and a bank account.  They testified these were indicators that Student had 
developed adequate independent living skills that prepared him for transition to adult life.  
Student’s transition goal was to attend college.  To further this goal, Student would need to 
make academic progress to the extent he was able in all subjects required for high school 
graduation, as well as college prep subjects.  In sum, the ITP was properly drafted to further 
Student’s goal of attending college. 
 
 50. Regardless, Student failed to show that he was deprived of an educational 
benefit within the meaning of Rowley.  Student’s operative IEP provided him a FAPE and 
facilitated the ITP.  As discussed in Legal Conclusion 39, above, Student’s IEP established 
measurable annual goals in Student’s areas of need related to the transition plan goal of 
attending college.  Specifically, Student’s IEP goals in oral reading, written language, 
organization, and completion of, and recording of assignments or note-taking, study skills, 
and self-advocacy, facilitated the ITP.  Although transition plans are part of a “results 
oriented process,” the IDEA does not guarantee special education students a particular 
academic result.  Instead, all that is required is that a student derives some educational 
benefit from a program that is designed to meet the student’s unique needs.  Student received 
that as demonstrated by his continued progress on goals, passing the classes required for 
graduation and graduating high school with a regular diploma.   
 
 51. Student has failed to meet his burden of proof that he was denied a FAPE 
because the District failed to provide him with an appropriate ITP.  (Factual Findings 75-93; 
and Legal Conclusions 1, 6 and 30-34, 37-39, and 42-50.)   
 
 52. Because Student failed to meet his burden of proof by a preponderance of the 
evidence on all issues, he is not entitled to relief.    
 
 

ORDER 
 

 All of Student’s requests for relief are denied. 
 
 

PREVAILING PARTY 
 
 Education Code section 56507, subdivision (d), requires that this Decision indicate 
the extent to which each party prevailed on each issue heard and decided in this due process 
matter.  District prevailed on all issues. 
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RIGHT TO APPEAL THIS DECISION 
 
 This is a final administrative decision, and all parties are bound by this Decision.  
Pursuant to Education Code section 56505, subdivision (k), any party may appeal this 
Decision to a court of competent jurisdiction, within ninety (90) days of receipt. 
 
 
DATED: July 20, 2009   
 

____________/s/____________ _ 
      STELLA L. OWENS-MURRELL 
      Administrative Law Judge 
      Office of Administrative Hearings 
 
 
 


