BEFORE THE
OFFICE OF ADMINISTRATIVE HEARINGS
STATE OF CALIFORNIA

In the Matter of:
PARENTS ON BEHALF OF STUDENT, OAH CASE NO. 2010050065
V.

SAN JOSE UNIFIED SCHOOL DISTRICT.

DECISION

Administrative Law Judge Bob N. Varma (ALJ), Office of Administrative Hearings,
State of California (OAH), heard this matter in San Jose, California, on August 23 and 24,
2010.

Barbara A. Fielden, Attorney at Law, appeared on behalf of Student. She was
assisted by Elizabeth Edwards. Parents were present at the hearing. Student was not present
at the hearing.

Rod L. Levin, Attorney at Law, appeared on behalf of the San Jose Unified School
Digtrict (District). Lynn M. Stacey, Director of Specia Education for District, and Ellen
Sykes, Elementary Special Education Manager for District, were also present at the hearing.

On April 30, 2010, Student filed a request for due process hearing. On June 16, 2010,
the matter was bifurcated for determination of the threshold issue of residency and the
remainder of the case was continued to August 23, 2010. At the close of the hearing, the
matter was continued to September 3, 2010, so the parties could file written closing
arguments. On September 3, 2010, the record was closed and the matter was submitted for
decision.

! To maintain aclear record, the closing briefs have been marked as exhibits.
Student’ s brief has been marked as Exhibit S29. District’s brief has been marked as Exhibit
D67.



ISSUES?

1. Did District deny Student a free appropriate public education (FAPE) for the
2009-2010 school year (SY), from March 24, 2010, onwards, by failing to conduct an
assistive technology (AT) assessment?

2. Did District deny Student a FAPE for the 2009-2010 SY, from March 24,
2010, onwards, by predetermining his placement at the Reed Elementary School (Reed) site?

3. Did District deny Student a FAPE for the 2009-2010 SY, from March 24,
2010, onwards, by failing to provide the agreed-upon services of resource specialist program
(RSP), five times aweek for 30 minutes a session and occupational therapy (OT), two times
aweek for 25 minutes a session?

PROPOSED REMEDY

Student seeks placement in a District school of his choice or a nonpublic school of his
choice, compensatory education, atrained one-to-one aide, tutoring at Lindamood-Bell
reading or similar program, an independent educational evaluation in AT, aword processor
and compensatory occupational therapy services.®

CONTENTIONS OF THE PARTIES

Student asserts that District failed to assess his AT needs even though it
acknowledged that Student required an AT assessment. He contends that at the March 26,
2010 individualized education program (IEP) team meeting, District predetermined his
placement when it offered placement at Reed and did not offer alternative school sites.
Student also contends that he consented to the provision of RSP and OT services offered in
the August 27, 2009 |EP, but District failed to subsequently provide these services.

District asserts that it was ready and willing to assess Student’s AT needs. However,
for District to carry out the assessment Student needed to be present in the classroom

2 These issues are those framed in the August 16, 2010 Order Following Prehearing
Conference. The ALJ has revised the issues without changing their substance, for purposes
of organizing this decision. On August 19, 2010, Student withdrew two issues concerning
whether District had appropriately addressed Student’ s needs in academics and aide support.
Accordingly, those issues are not addressed in this decision.

3 Student did not present any evidence regarding the specifics or the appropriateness
of the remedies he sought.



environment and Parents refused to allow Student to attend school. District contends that it
did not predetermine Student’ s placement at Reed because it offered Reed only after the IEP
team had determined Student’ s special education and general education placement needs and
where these needs could be met. Finally, District contends that it was prepared to provide
Student with RSP and OT servicesif Parents had allowed him to attend school. However,
District asserts that Parents did not consent to the services and instead informed District that
Student would attend private school during the 2009-2010 SY..

FACTUAL FINDINGS
Jurisdiction and Background

1. Student is a nine-year-old fourth grader, eligible for special education services
under the disability category of other health impaired. Heis diagnosed with Systemic
Juvenile Idiopathic Arthritis.

The August 27, 2009 |EP

2. On July 30, 2010, OAH determined that Student became aresident of District
on March 24, 2010. Accordingly, all of Student’s claimsin this case are limited to the time
period arising after March 24, 2010. However, Student has attended school within District’s
geographic boundaries from the beginning of the 2006-2007 SY onwards. Student’sinitial
| EP was developed on August 27, 2009, which is prior to the time period for which District
was deemed responsible for the provision of special education to Student. On March 26,
2010, an addendum | EP team meeting was held, which reiterated the August 27, 2009 | EP
offer. Therefore, the decision will analyze whether the District denied Student a FAPE asto
the issuesraised in this case based upon the August 27, 2009 | EP, which remained in effect
after March 24, 2010.

3. Parents of a child with a disability must be afforded an opportunity to
participate in meetings with respect to the identification, assessment, educational placement,
and provision of a FAPE to their child. A district must fairly and honestly consider the views
of parents expressed in an |EP meeting. School officials may not arrive at an |EP meeting
having already decided on the program to be offered. A district does not predetermine an
|EP simply by meeting to review and discuss a child's evaluation and programming in
advance of an |EP meeting, but adistrict that predetermines the child’s program and does not
consider the parents’ requests with an open mind has denied the parents’ right to participate
inthe IEP process. The test iswhether the school district comesto the | EP meeting with an
open mind, and discusses and considers the parents’ placement recommendations and
concerns before the | EP team makes a final recommendation.



4. On August 27, 2009, the parties met at Booksin Elementary School (Booksin),
Student’ s home school, to develop hisinitial IEP.* District reviewed its assessment results
from Student’ sinitial assessments for specia education eligibility, and determined him to be
eligible for special education. After review of the assessment reports and discussion by the
team, District recommended that an AT assessment be performed and documented its offer in
the IEP. However, Didtrict did not present Parents with an assessment plan.

5. Following the discussions regarding Student’s eligibility and educational
needs, District offered Student placement in aregular education classroom. District also
offered pull-out RSP services five times aweek, 30 minutes per session; pull-out OT services
two times aweek, 25 minutes a session; OT consult services for five hours a year; and
adaptive physical education (APE) consultation for 10 hours ayear.”

6. Ms. Sykes has been an administrator for District for four years, and has
participated in approximately 150 | EP team meetings per year as an administrator. Shewas a
teacher for 15 years prior to becoming an administrator. Ms. Sykes oversees District’s legal
and compliance department, OT services, APE services and elementary special education.

At the August 27, 2009 | EP team meeting, after discussion of Student’s eligibility, needs and
special education services, the | EP team discussed placement in general education, as set
forth in Factual Finding 5. Ms. Sykes then attempted to identify a school site placement for
Student. However, al of the third grade regular education classrooms at Booksin were filled.
Upon contacting the Student Assignments department (Student Assignments), Ms. Sykes
determined that Reed was the closest elementary school to Booksin which had an opening in
aregular education third grade classroom. Ms. Sykestestified that this was discussed in the
meeting and it was after her determining that Booksin was full, that District offered
placement at Reed for the 2009-2010 SY. Ms. Sykes testimony was credible and persuasive.

7. Ms. Sykes testified that prior to contacting Student Assignments, she did not
know what school site District would offer to Student. To her understanding, District had
not determined Student’ s school site prior to the |EP team meeting of August 27, 2009. Ms.
Sykes testimony was corroborated by Jenny Wagner, District’s occupational therapist. Ms.
Wagner attended the August 27, 2009 | EP team meeting and | eft after the discussion of goals
and recommendation of services. Shetestified that by the time she left the meeting, District
had not made an offer of a particular school site.

8. Mother testified that she had legal counsel at the |EP meeting and initially
Mother restrained her own involvement. However, as the meeting progressed, Mother
involved herself further in the discussions. Father testified that District did not present a
draft 1EP document with Reed as the identified school site placement.

* While Booksin was Student’ s home school, Student had been home schooled during
the 2008-2009 SY and had not attended Booksin.

> Student did not raise any allegations regarding OT or APE consult services.



9. Whether District’s placement at Reed was predetermined is an issuein this
case from March 24, 2010, through March 26, 2010, because the August 27, 2009 | EP offer
remained in effect for those two days until superseded by the March 26, 2010 addendum I EP.
As set forth in Factual Findings 4 through 8, the evidence established that District did not
come to the August 27, 2009 | EP team meeting with a predetermined placement or a closed
mind and Parents participated in the discussions regarding placement. Accordingly, the
evidence established that District did not predetermine Student’ s placement in the August 27,
2009 |1EP, when it offered Reed as the school site.

Subsequent Placement Discussions

10.  Parentsdid not consent to the offered placement at the time of the August 27,

2009 |1EP team meeting. The parties engaged in settlement negotiations regarding Student’s
placement for the 2009-2010 SY.° From September 1, 2009, through October 9, 2009,
Mother drafted, edited and executed a“ Signature and Parent Consent” page, in which she
outlined the placement and services she was accepting. The document raises concerns
regarding Mother’ s credibility because she wrote it and titled it as “ Addendum from 8/27/09
IEP.” The document contains the names of the parties' counsels asif the attorneys had
participated in an addendum | EP meeting and gives the appearance that District had made
placement offers at school sites other than Reed through the | EP development process.

11.  Mother testified that she mailed and hand delivered the “ Signature and Parent
Consent” pageto District and it constituted her acceptance of placement at either Hacienda
Elementary School (Hacienda) or Williams Elementary School (Williams). However, the
evidence established that District never offered Student placement at Hacienda or Williams,
outside of a confidential settlement communication. Ms. Sykes testified that she had never
seen the document. The evidence also did not establish that District received the acceptance
page from Mother.

12. Mother testified that the “ Signature and Parent Consent” page was her
acceptance of an |EP offer from District and created an obligation on the District to provide
Student placement and services pursuant to that document. As discussed in Factual Finding
11, Didtrict did not offer placement at Hacienda or Williams through the | EP process or
outside of confidential settlement negotiations. Therefore, the “ Signature and Parent
Consent” page can only be considered as a counter-offer from Parentsto District. Because it
was never executed by District, a binding agreement to provide placement and services
pursuant to the “ Signature and Parent Consent” page was not created and District had no
obligation to provide placement and services to Student at Hacienda or Williams.

® Confidential settlement communications and offers between the parties have not
been considered in this decision. However, limited testimony regarding two school sites
other than Reed was allowed in order to give context to a Parent drafted “ Signature and
Parent Consent” page, which was entered into evidence.



13. Mother testified that following the August 27, 2009 | EP team meeting, she had
atelephone conversation with Ms. Sykes, wherein Mother was told that District chose Reed
for Student because he was Caucasian and disabled. According to Mother, Ms. Sykes stated
that District had a desegregation plan and while Mother had listed Student as being of
multiple ethnicities on the enrollment form, District considered him to be Caucasian.
According to mother, she went on to tell her that he could not attend Booksin because he was
adisabled Caucasian. Mother’s testimony was not credible as it was not supported by the
evidence. Shetestified that the race-based remarks by Ms. Sykes prompted her to write a
letter to District on October 9, 2009. However, nothing in the letter corroborates Mother’s
account of the conversation with Ms. Sykes pertaining to Student’ s ethnicity. Mother also
testified that she filled out Student’ s enrollment form in August 2006 and marked several
different categories under ethnicity. Shetestified that it was her practice to mark several
ethnic categories for her children. However, the enrollment form shows that Mother only
marked “White/Non Hispanic” as Student’s ethnicity. Mother testified that the form may
have been altered. The form had Mother’ s signature, appeared to be in Mother’ s handwriting
and was one of the pieces of evidence relied upon by Student during the bifurcated hearing
on residency to establish Student’ s residency within District’s boundaries. Student did not
establish that District predetermined its offer of Reed based upon his ethnicity for the time
period of August 27, 2009, through March 26, 2010.

October 12, 2009 Letter

14.  On October 9, 2009, Parents sent District a letter in which they summarized
their prior acceptance of District’s offer of an AT assessment and the RSP and OT services
discussed in Factual Findings 5, 10 and 11.” The October 9, 2009 letter states that the
primary dispute between the parties was the placement location of Reed. The letter then
states that because District failed to provide the accepted services, Parents would place
Student in a private school. The letter statesin pertinent part:

In accordance with the law, the District has a max. 10 daysto begin
providing Special Education Services, from the date of dligibility,
services offered & accepted, in part OR in full. (9/11/2009)

*Which would have been easily accomplished by any addendum IEP
with area and immediate placement in any of the four “offered”
schools.

This time has passed...many times over.

Therefore, with the District being unable and unwilling to meet our
son’ s needs, we have no other option than to place [Student], at the

" The prior acceptance referred to in the October 9, 2009 letter isthat contained in the
September 1, 2009 “Signature and Parent Consent” page.



Didtrict’ s expenseg, in a private e ementary school, immediately. We
are complying with the State of California’ s Education Law.
[Grammatical style and formatting asin original.]

15.  The October 9, 2009 letter goes on to state that Parents had given District
opportunities to implement services, but were no longer willing to let Student go without
services. Therefore, even if the “ Signature and Parent Consent” page, dated September 2,
2009, were considered a partial consent to special education services of an AT assessment
and OT and RSP service, Parents withdrew their consent on October 9, 2009, by the letter
and notice of private placement at District’s expense.?

16.  Digtrict received Parents' October 9, 2009 letter on October 12, 2009. Ms.
Sykes testified that she reviewed the letter and discussed it with Michele Syth, then Director
of Special Education for District. Parents' notice of intent to place Student in a nonpublic
school at District’s expense was treated as arequest by Parents for District to fund his
placement at a nonpublic school. On October 12, 2009, District sent Parents a | etter
reiterating the placement and service offer at Reed.® The pertinent portions of District’s offer
included placement at Reed; pull-out RSP services for five times aweek, 30 minutes a
session; and pull-out OT services for two times aweek, 25 minutes asession. The October
12, 20009 letter clarified that any offers of school sites other than Reed were part of settlement
discussions and not part of an |IEP offer. District informed Parents that it believed Student
had been offered a FAPE and therefore, would not fund Student’ s placement at a nonpublic
school. Parents did not accept the offer contained in the October 12, 2009 letter. All further
communications between the parties up to March 24, 2010, are not relevant to theissuesin
this case.

The March 26, 2010 Addendum IEP
AT Assessment

17.  The parties do not dispute that District recommended and offered Student an
AT assessment at the August 27, 2009 | EP team meeting. However, the District did not
provide an assessment plan to Parents. On March 26, 2010, the parties met to develop an
addendum | EP to the August 27, 2009 |EP. The March 26, 2010 addendum |EP documents
the parties’ discussion regarding an AT assessment. Parents requested an AT assessment and
District offered to conduct one “should Student return to school.” Mother and Ms. Sykes
testified that District did not provide Parents with an assessment plan. Ms. Sykes testified
that District would have provided Parents with an assessment plan for the AT assessment,
had Student begun attending Reed.

8 Parents did not place Student in a private school during the 2009-2010 SY.

® The letter was sent by registered mail and was not immediately received by Parents.
Mother testified that she saw the | etter some time between October 31, 2009, and December
1, 20009.



18.  Asdiscussed in Legal Conclusion 7 when a school district proposes to conduct
an assessment, it isrequired to provide the parent of the pupil with an assessment plan within
15 days. The purpose of the assessment plan, among other things, isto inform the parent, in
writing, of what areas of suspected disability a school district plansto assess, the person who
will conduct the assessment, what types of tests may be utilized and to obtain written
consent.

19.  Here, District’sfailure to provide Parents with an assessment plan for the
proposed AT assessment is aprocedural violation. The procedural violation occurred at the
August 27, 2009 | EP team meeting and repeated at the March 26, 2010 addendum |EP team
meeting when District again offered the AT assessment, but failed to provide an assessment
plan. Asdiscussed below in Factual Finding 20, Student needed to be in the school setting to
be assessed. However, this does not excuse District’ s obligation to offer an assessment plan
and state in the plan that Student needs to be in the school setting to be assessed. A
procedural violation of the Individuals with Disabilities Education Act (IDEA) is not adenid
of FAPE unlessit impeded the child’ sright to a FAPE, significantly impeded the parent’s
opportunity to participate in the decision-making process regarding the provision of a FAPE
to the child, or caused a deprivation of educational benefits.

20.  AnnaPulido has been District’s AT specialist since 2007. She has performed
between 50 and 60 AT assessments. In addition to assessments and services for District
students, Ms. Pulido also teaches an educational technology class at the University of
California, Santa Cruz. Ms. Pulido testified that for her to conduct an AT assessment,
Student needed to be in the school setting. The purpose of AT isto assist astudent in
accessing his or her school environment, including the classroom and educational
curriculum. The type of technology a student may need cannot be assessed unless the
student isin the actual school environment where the student will be using the AT. For
Student, this would mean that Ms. Pulido needed to observe Student in his general education
and special education settings at the school site to conduct the AT assessment.

21. Ms. Pulido testified that the | EP team of August 27, 2009, discussed District’s
recommendation for an AT assessment. However, the evidence did not establish that Parents
were informed that Student needed to be in a school setting in order for Ms. Pulido to
conduct the AT assessment. Had District provided Parents with an assessment plan it would
have given them notice of the need to present Student at the school setting in order to
conduct an AT assessment. Accordingly, District’s failure to provide an assessment plan at
or following the August 27, 2009 | EP team meeting could have impeded Student’ sright to a
FAPE, significantly impeded Parents' opportunity to participate in the decision-making
process regarding the provision of a FAPE to Student, or caused a deprivation of educational
benefits. However, Ms. Pulido also testified that at the March 26, 2010 |EP team meeting it
was explained to Parents that Student needed to be in a school setting in order for District to
conduct an AT assessment. Student did not contradict thistestimony. Therefore, even if
District failed to inform Parents of the need for Student to be in a school setting for District
to conduct an AT assessment from March 24 through March 26, 2010, District’ s failure was



cured on March 26, 2010. The evidence did not establish that Parents’ failure to know
Student needed to attend school in order to receive an AT assessment impeded Student’s
right to a FAPE, significantly impeded Parents' opportunity to participate in the decision-
making process regarding the provision of a FAPE to Student, or caused a deprivation of
educational benefits to Student for the two-day period of March 24 through March 26, 2010.
Accordingly, District’s procedural violation did not result in a substantive denial of FAPE
from March 24 through March 26, 2010.

22.  Theevidence established that Parents were not going to present Student at
school for purposes of an assessment because they were in dispute with District regarding the
particular school site Student should attend. Therefore, because Parents were informed at the
March 26, 2010 |EP team meeting of Student’s need to be in school in order for District to
conduct an AT assessment, District’s failure to present an assessment plan following the
March 26, 2010 | EP team meeting did not impede Parents’ participation in the decision-
making process regarding the provision of a FAPE to Student from March 26, 2010,
onwards.

23.  Dueto the dispute over the placement at Reed, Parents did not send Student to
school during the 2009-2010 SY and withdrew their consent for all services and assessments
on October 9, 2009. The evidence established that despite knowing, from March 26, 2010,
onwards, that Student needed to be in a school setting in order to be assessed for AT, Parents
were unwilling to present Student for the assessment. Because Student was not in a school
setting, District’ s failure to present Parents with an assessment plan for AT did not impede in
Student’ sright to a FAPE or cause a deprivation of educational benefits.

Predeter mination of the March 26, 2010 |EP Offer

24.  Parentstestified that District predetermined the offer of placement at Reed
prior to the March 26, 2010 | EP team meeting because District began the discussion of
school sites with Reed as the offered placement. District offered placement at Reed in the
August 27, 2009 | EP and the October 12, 2009 |etter, as set forth in Factual Findings 6 and
16. Accordingly, it would be logical and not a predetermination for Student’ s |EP team to
begin the March 26, 2009 addendum | EP team meeting discussions regarding school site
placement with Reed.

25.  Nancy Hansen, District’s program specialist, Ms. Wagner and Ms. Sykes
attended the March 26, 2010 |EP team meeting. They testified that prior to the meeting, they
did not know what school site would be offered. At the March 26, 2010 | EP team meeting,
the parties were represented by counsel and the team discussed placement at Reed. Ms.
Hansen'’ stestimony, as corroborated by the |EP notes, established that Reed was offered
because Booksin remained full and Reed was the closest school site with an opening where
District could implement Student’ s program. District inquired of Parents why they believed
Reed to be inappropriate as they had never visited the school site. Parents could not provide



an explanation of why they believed Reed was inappropriate. The parties reached an
agreement for Parents to visit Reed.*°

26.  Theevidence did not establish that District prevented Parents from discussing
Student’ s placement and services at school sites other than Reed. Quite the contrary, the
evidence established that Parents and counsel were able to discuss each part of Student’s
placement and services they felt needed to be addressed. The evidence established that
District did not come to the March 26, 2010 addendum | EP team meeting with a
predetermined placement. While Reed had been the last placement offer prior to the March
26, 2010 | EP team meeting, the evidence established that District was willing to consider the
views of Parents and listen to why Parents believed Reed was inappropriate. Student did not
meet his burden to show that District predetermined Student’ s placement in the March 26,
2010 addendum | EP with respect to the Reed school site.

RSP and OT Services

27.  Through the August 27, 2009 |EP and the October 12, 2009 letter, District
offered Student pull-out RSP services for five times aweek, 30 minutes a session and pull-
out OT services for two times aweek, 25 minutes asession. Student contends he accepted
the RSP and OT services prior to March 24, 2010. Asdiscussed in Factual Finding 15, even
if the “ Signature and Parent Consent” page of September 2, 2009, was considered a partial
acceptance of offered services, Parents withdrew consent on October 9, 2009. Therefore, for
the time period of March 24, 2010, through March 26, 2010, District did not have a
responsibility to provide Student with pull-out RSP and pull-out OT services.

28.  The March 26, 2010 addendum |EP reiterated District’ s offer of pull-out RSP
and pull-out OT services from the August 27, 2009 |EP because it incorporated, by
reference, the August 27, 2009 | EP offer of placement and services. At that point, Parents
could have accepted in part or in full District’s offer of placement and services. However,
Parents did not consent to any part of the March 26, 2010 addendum IEP, other than the offer
to visit Reed. Accordingly, District did not have aresponsibility to provide Student with
pull-out RSP and pull-out OT services from March 26, 2010 onwards.

29.  Student asserts that even though he did not consent to placement at Reed,
District could have provided him with the RSP and OT services at aternative sites, such as
hishome. Ms. Wagner testified that on special occasions children have come to the school
site for only the related service. However, based upon Factual Findings 14 and 15, Student
withdrew all consent on October 9, 2009, and did not provide any consent after March 24,
2010, for RSP or OT. Therefore, District did not have a responsibility to provide RSP and
OT services to Student during the relevant time period of March 24, 2010, onwards and,

19 Following the March 26, 2010 |EP team meeting, Mother visited Reed. She
testified that after viewing the school site she did not believe it was appropriate for Student.
However, Student did not allege claims regarding whether placement at Reed would provide
Student a FAPE and that issue is not addressed in this decision.
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accordingly, this decision need not reach the issue of whether these services could have been
provided at an alternative site than Reed.

LEGAL CONCLUSIONS
Burden of Proof

1. Under Schaffer v. Weast (2005) 546 U.S. 49 [126 S.Ct. 528], the party who
files the request for a due process hearing has the burden of persuasion. The Student filed
the complaint in this matter, and, therefore, has the burden of persuasion.

Elements of a FAPE

2. A FAPE is defined as appropriate special education, and related services, that
are available to the pupil at no cost to the parent or guardian, that meet the state educational
standards, and that conform to the pupil’s 1EP. (20 U.S.C. § 1401(9); Ed. Code, 88 56031 &
56040; Cal. Code Regs., tit. 5 8 3001, subd. (p).) A child’s unique educational needs are to
be broadly construed to include the child’ s academic, social, health, emotional,
communicative, physical and vocational needs. (Seattle Sch. Dist. No. 1 v. B.S (9th Cir.
1996) 82 F.3d 1493, 1500, citing H.R. Rep. No. 410, 1983 U.S.C.C.A.N. 2088, 2106.) The
term “related services’ includes transportation and other developmental, corrective, and
supportive services as may be required to assist a child to benefit from education. (20 U.S.C.
§ 1401(26); Ed. Code, § 56363.)

3. In Board of Educ. v. Rowley (1982) 458 U.S. 176 [73 L.Ed.2d 690] (Rowliey),
the Supreme Court held that the IDEA does not require school districts to provide special
education students the best education available, or to provide instruction or services that
maximize a student’s abilities. (Rowley, supra, at p. 198.) School districts are required to
provide only a“basic floor of opportunity” that consists of accessto specialized instruction
and related servicesindividually designed to provide educational benefit to the student. (Id.
at p. 201; J.L. v. Mercer Island School Dist. (9th Cir. 2010) 592 F.3d. 938, 950-953.) In J.L.
v. Mercer Idland School District, the Ninth Circuit found that the Rowley FAPE standard still
applies and that the proper standard to determine whether a disabled child hasreceived a
FAPE isthe “educational benefit” standard. (Id. at p. 951.) The Ninth Circuit has previously
also referred to the educational benefit standard as “ meaningful educational benefit.” (N.B.
v. Hellgate Elementary School Dist. (9th Cir. 2007) 541 F.3d 1202, 1212-1213; Adams v.
State of Oregon (9th Cir. 1999) 195 F.2d 1141, 1149.)

4, There are two partsto the legal analysis. Firt, the tribunal must determine
whether the school system has complied with the procedures set forth in the IDEA. (Rowiey,
supra, at pp. 206-207.) Second, the tribunal must decide whether the |EP devel oped through
those procedures was designed to meet the child’ s unique needs, and was reasonably
calculated to enable the child to receive educational benefit. (Ibid.)

11



5. Procedural flaws do not automatically require afinding of adenial of a FAPE.
A procedural violation constitutes adenial of FAPE only if it impeded the child’sright to a
FAPE, significantly impeded the parents’ opportunity to participate in the decision-making
process regarding the provision of a FAPE to the child, or caused a deprivation of
educational benefits. (20 U.S.C. 8 1415(f)(3)(E); Ed. Code, § 56505, subd. (f); see also, W.G.
v. Board of Trustees of Target Range Sch. Dist. No. 23, (9th Cir. 1992) 960 F.2d 1479, 1483-
1484 (Target Range).) Recent Ninth Circuit Court of Appeals cases have confirmed that not
all procedura violations deny the child a FAPE. (Park v. Anaheim Union High Sch. Dist.
(9th Cir. 2006) 464 F.3d 1025, 1033, fn.3; Ford ex rel. Ford v. Long Beach Unified Sch.
Dist. (9th Cir. 2002) 291 F.3d 1086, 1089.)

Issue 1: Did District deny Student a FAPE for the 2009-2010 SY, from March 24, 2010,
onwards, by failing to conduct an AT assessment?

6. Under the IDEA and Californialaw, children with disabilities have the right to
aFAPE. (20 U.S.C. § 1400(d); Ed. Code, § 56000.) The right to a FAPE arises only after a
pupil is assessed and determined to be eligible for special education. (Ed. Code, § 56320.)

A referral for aspecia education assessment means any written request for assessment to
identify an individual with exceptional needs made by a parent, teacher, or service provider
of theindividual. (Ed. Code, 8 56029, subds. (a)-(b).) All referralsfor specia education and
related services shall initiate the assessment process. (Cal. Code Regs,, tit. 5, § 3021, subd.
@)

7. Upon referral for an assessment, the parent of the pupil shall be given, in
writing, a proposed assessment plan within 15 days of the referral for assessment, unless the
parent or guardian agrees, in writing, to an extension. (Ed. Code, § 56321, subd. (a).) The
proposed assessment plan given to parent shall meet all the following requirements: bein a
language easily understood by the general public; be provided in the native language of the
parent or other mode of communication used by the parent, unlessto do so is clearly not
feasible; explain the types of assessments to be conducted; and, state that no individualized
education program will result from the assessment without the consent of the parent. (Ed.
Code, § 56321, subd. (b).)

8. Here, the parties do not dispute that Student required an AT assessment. As
set forth in Factual Findings 4 and 17, District recommended and offered to assess Student’s
AT needs at both the August 27, 2009 |1EP and the March 26, 2010 addendum |EP meetings.
Based upon Factual Findings 4, 17 and 19, the evidence established that District failed to
provide Parents with an assessment plan. District’s contention that it did not violate the
IDEA because an assessment plan would have been provided if Student attended school at
Reed, is not persuasive. While Parents understood that an AT assessment would be
conducted if Student were to attend Reed, the failure to provide an assessment plan deprived
Student of procedural rights under the IDEA designed to ensure Parents understood their
rights and the assessments District intended to perform, including the types of tests that may
be utilized and where they were to be conducted. Accordingly, District committed a

12



procedural violation of the IDEA when it failed to provide Parents with an assessment plan
from March 24, 2010, onwards.

0. However, as set forth in Legal Conclusion 5, a procedural flaw does not result
in adenia of FAPE unlessit impeded the child’ sright to a FAPE, significantly impeded the
parents' opportunity to participate in the decision-making process regarding the provision of
a FAPE to the child, or caused a deprivation of educational benefits. Based upon Factual
Finding 20, Student needed to be in the public school environment where he would receive
services for Ms. Pulido to be able to conduct an AT assessment. As set forth in Factual
Finding 21, to the extent afailure to provide an assessment plan following the August 27,
2009 | EP team meeting, could have resulted in a substantive denial of FAPE to Student
because Parents were unaware that Student needed to be in a school setting, District cured
the procedural violation on March 26, 2010, when it informed Parents that the AT
assessment would need to be conducted when Student was in a school setting. The failure to
present an assessment plan did not result in a substantive denia of FAPE for the two-day
time period of March 24 through March 26, 2010.

10.  With respect to the time period of March 26, 2010, onwards, based upon
Factual Findings 20 and 21, Parents were aware the Student needed to be in a school setting
in order for District to conduct an AT assessment. As set forth in Factual Findings 22 and
23, Parents were unwilling to send Student to a school setting. Because Parents knew of the
need to have Student in a school setting in order for him to be assessed and they chose not to
send Student to school, the failure to present an assessment plan following the March 26,
2010 IEP team meeting did not significantly impede Parents' opportunity to participate in the
decision-making process regarding the provision of a FAPE to Student. Because Student
was not in a school setting, the failure to present an assessment plan aso did not impede in
Student’ sright to a FAPE or cause a deprivation of educational benefits. Accordingly, for
the time period of March 24, 2010, onwards District did not deny Student a substantive
FAPE when it failed to provide Parents with an assessment plan.

Issue 2: Did District deny Student a FAPE for the 2009-2010 SY, from March 24, 2010,
onwards, by predetermining his placement at Reed?

11. A parent isarequired member of the IEP team. (20 U.S.C. 8§ 1414(d)(1)(B)(i);
Ed. Code, § 56341, subd. (b)(1).) Theteam must consider the concerns of the parents
throughout the I1EP process. (20 U.S.C. § 1414(c)(1)(B), (d)(3)(A)(i), (d)(4)(A)(ii)(I11); Ed.
Code, 8 56341.1, subds. (a)(1), (d)(3), (e).) While the IEP team should work toward
reaching a consensus, the school district has the ultimate responsibility to determine that the
|EP offersa FAPE. (App.A to 34 C.F.R. part 300, Notice of Interpretation, 64 Fed.Reg.
12473 (Mar. 12, 1999).)

12.  Federa and State law require that parents of a child with adisability must be
afforded an opportunity to participate in meetings with respect to the identification,
assessment, educational placement, and provision of a FAPE to their child. (20U.S.C. §
1414(d)(1)(B)(i); Ed. Code, 88 56304, 56342.5.) The meeting must be meaningful; school
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officials may not make a placement decision in advance of the meeting. (Target Range,
supra, 960 F.2d at p. 1484.) When a school district proposes or refuses to initiate or change
the educational placement of a child, the IDEA requires the school district to provide the
disabled child s parent with written notice. (Union School District v. Smith (9th Cir. 1994)
15 F.3d 1519, 1526.) The school district isrequired to formally offer asingle, specific
program. (Glendale Unified Sch. Dist. v. Almasi (C.D. Cal. 2000) 122 F.Supp.2d 1093,
1107.)

13.  School officials and staff do not predetermine an |EP simply by meeting to
review and discuss a child's evaluation and programming in advance of an |EP meeting.
(N.L. v. Knox County Schs. (6th Cir. 2003) 315 F.3d 688, 693 fn.3.) However, a school
district that predetermines the child’ s program and does not consider the parents’ requests
with an open mind has denied the parents right to participate in the |EP process. (Deal v.
Hamilton County Bd. of Educ. (6th Cir. 2004) 392 F.3d 840, 858; see also, Ms. S exrel G. v.
Vashon Island Sch. Dist. (9th Cir. 2003) 337 F.3d 1115, 1131.) Predetermination occurs
“when an educational agency has made its determination prior to the |EP meeting, including
when it presents one placement option at the meeting and is unwilling to consider other
aternatives.” (H.B., et al. v. Las Virgenes Unified School Dist. (9th Cir. 2007) 107 LRP
37880, 48 IDELR 31.) Thetest iswhether the school district comes to the |IEP meeting with
an open mind and several options, and discusses and considers the parents' placement
recommendations or concerns before the | EP team makes a final recommendation. (Hanson
v. Smith, (D. Md. 2002) 212 F.Supp.2d 474, 486; Doyle v. Arlington County Sch. Bd.
(E.D.Va. 1992) 806 F.Supp. 1253, 1262.)

14. Thetime period at issue isfrom March 24, 2010, onwards. Asdiscussed in
Factual Finding 6 and 16, District’s offer of placement at Reed pursuant to the August 27,
2009 |1EP was the current offer of placement on March 24, 2010. Based upon Factual
Findings 4 through 9, the evidence established that District did not predetermine the
placement offer at Reed. District staff did not meet to discuss or come to a consensus on a
school site placement before the |EP team meeting on August 27, 2009. Ms. Sykes
conducted a search for available school sites after the |EP team had discussed and
determined Student’ s annual measurable goals and special education services. District
considered Parents' request for Booksin and explained to Parents that the regular education
classrooms at Booksin were full. Accordingly, for the time period between March 24
through March 26, 2010, District did not predetermine Student’ s placement at Reed.

15.  Asset forth in Factual Findings 24 and 25, the parties discussed school site
placements at the March 26, 2010 addendum | EP team meeting. Because Reed had been the
last offered placement by District, it was not predetermination by District for the |EP team to
begin the discussion of school site placement with Reed. When Parents could not identify
any concerns they had with Reed, District offered to have Parents visit the school site. As set
forth in Factual Finding 25, the parties agreed that Parents would visit Reed. District
explained why Booksin remained unavailable and engaged in discussion to ascertain why
Parents believed Reed was not appropriate for Student. The evidence did not establish that
Didtrict failed to consider parental input or concerns.
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16.  Student contends that District predetermined his placement at Reed during the
March 26, 2010 addendum | EP meeting because it offered only Reed and would not change
its position. Student’s contention is not persuasive. As set forthin Legal Conclusion 13, the
test for predetermination is whether District listened with an open mind and allowed Parents
to meaningfully participate. Here, the evidence established that Parents were represented by
counsel who participated in the discussion regarding school sites. An active exchange of
ideas occurred during the |EP team meeting, revealing that Parents could not identify why
they disapproved of Reed because they had never visited the school site. Asset forthin
Legal Conclusion 12, District was required to make an offer of a specific placement.
Therefore, District’s maintenance of the Reed offer at the conclusion of the March 26, 2010
addendum | EP team meeting, after agreement by the parties for Parentsto visit Reed, does
not establish predetermination.

Issue 3: Did District deny Student a FAPE for the 2009-2010 SY, from March 24, 2010,
onwards, by failing to provide the agreed-upon services of RSP, five times a week for 30
minutes a session, and OT, two times a week for 25 minutes a session?

17. A school district responsible for the provision of special education to a
disabled child shall seek to obtain informed consent from the parent of such child before
providing special education and related services to the child. (20U.S.C. §
1414(a)(1)(D)(1)(11); Ed. Code, 8 56346, subd. (a).) If aparent consents to some but not all
of a proposed program, the district must implement only those portions to which the parent
has agreed:

If the parent of the child consentsin writing to the receipt of special
education and related services for the child but does not consent to all

of the components of the individualized education program, those
components of the program to which the parent has consented shall be
implemented so as not to delay providing instruction and services to the
child.

(Ed. Code, § 56346, subd. (€).)

18.  Student contends that District was required to provide him with pull-out RSP
services for five times aweek, 30 minutes a session, and pull-out OT services for two timesa
week, 25 minutes a session, because Parents had consented to those services. Student relies
upon the September 1, 2009 “ Signature and Parent Consent” page to establish parental
consent to these services. However, as determined in Factual Finding 12, the “ Signature and
Parent Consent” page was a counter-offer in the parties' ongoing settlement negotiationsin
September 2009, and not consent to the August 27, 2009 |IEP. Eveniif it isconsidered as
parental consent to some of the services offered in the August 27, 2009 |EP, the consent did
not extend into the time period of March 24, 2010, onwards. Based upon Factual Findings
14 and 15, the October 9, 2009 |etter by Parents revoked consent to the RSP and OT services
because Parents notified District that they would be privately placing Student. Accordingly,
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between March 24, 2010, and March 26, 2010, District did not have parental authorization to
provide the RSP and OT services.

19.  Asdetermined in Factual Finding 28, the March 26, 2010 addendum IEP
reiterated the August 27, 2009 |EP offer of RSP and OT services. However, the evidence did
not establish that Parents consented to the provision of the RSP and OT services following
the March 26, 2010 |EP.*' Because the October 9, 2009 letter revoked any consent that may
have existed prior to the March 26, 2010 addendum | EP, based upon Legal Conclusion 17,
Parents needed to provide consent to the RSP and OT services for District to have an
obligation to provide the services during the pendency of the dispute over the Reed
placement. Since consent was not provided, District did not deny Student a FAPE by failing
to provide pull-out RSP and pull-out OT services from March 24, 2010, onwards.

20.  Student contendsthat he is entitled to services under atheory of equity
because District continued to treat him as a student within its educational boundaries, holding
| EP team meetings and conducting awelfare check, through the 2009-2010 SY. He contends
that it was only after he filed for a due process hearing that District raised the issue of
residency. Student failsto provide any legal authority for his equity argument. Regardless,
Student’ s argument fails. The center of the dispute between the partiesis the offer of Reed.
Because Parents believed it to be predetermined, they revoked all consent, to the extent it
may have been provided, for services through the October 9, 2009 letter. Once Parents
revoked consent, Student needed to establish either that District had predetermined his
placement at Reed or that consent had been granted after October 9, 2009. Student
established neither. Accordingly, Student was not denied a FAPE from March 24, 2010,
onwards, with respect to the provision of pull-out RSP and pull-out OT services.

ORDER

Student’ s requests for relief are denied.

PREVAILING PARTY

Education Code section 56507, subdivision (d), requires that the hearing decision
indicate the extent to which each party has prevailed on each issue heard and decided.
District prevailed on all issues heard and decided.

1 Student did not challenge the adequacy of the District’ s offer to meet his unique
needs.
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NOTICE OF APPEAL RIGHTS

Thisisafina administrative decision, and all parties are bound by this decision. The
parties are advised that they have the right to appeal this decision to a state court of
competent jurisdiction. Appeals must be made within 90 days of receipt of thisdecision. A
party may also bring acivil action in the United States District Court. (Ed. Code, § 56505
subd. (K).)

Dated: September 29, 2010

/s
BOB VARMA
Administrative Law Judge
Office of Administrative Hearings
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