BEFORE THE
OFFICE OF ADMINISTRATIVE HEARINGS
STATE OF CALIFORNIA

In the Consolidated Matters of:

PANAMA-BUENA VISTA UNION OAH CASE NO. 2011050739
SCHOOL DISTRICT,

V.

PARENT on behalf of STUDENT.

PARENT on behalf of STUDENT,
OAH CASE NO. 2011040320
V.

PANAMA-BUENA VISTA UNION
SCHOOL DISTRICT,

DECISION

Administrative Law Judge (ALJ) StellaL. Owens-Murrell, Office of Administrative
Hearings (OAH), State of California, heard this consolidated matter in Bakersfield,
Cdlifornia, on August 29, 30, and 31, 2011.

Nicole Hodge-Amey, Attorney at Law, represented Student. Student’s mother
(Parent) was present throughout the hearing. Student was present for part of the day on
August 29 and 31, 2011.

Monica Batanero, Attorney at Law, of Schools Legal Service represented the
Panama-Buena Vista Union School District (District). Dr. Rita Pierucci, Director of Special
Education, was present on behalf of the District throughout the hearing.

On April 7, 2011, Student filed arequest for due process hearing (complaint) in OAH
Case No. 2011040320. On May 17, 2011, the Didtrict filed a complaint in OAH Case No.
2011050739. OAH consolidated the matters on May 20, 2011, and, for good cause shown,
continued the matter on June 8, 2011.



Oral and documentary evidence were received at the hearing. At the close of the
hearing, the matter was continued to September 21, 2011 for the submission of closing
briefs. On that day, the briefs were filed, the record was closed, and the matter was
submitted.

ISSUES

Digtrict’ s Issue (OAH Case No. 2011050739):

1. Whether the District’s March 2, 2011 psychoeducational and health
assessments of Student comply with legal requirements, such that District may deny
Student’ s request for independent educational evaluations (IEE) at public expense?
Student’s Issue (OAH Case No. 2011040320%):

2. Whether the District denied Student a free appropriate public education
(FAPE) at the January 26, 2011 and March 25, 2011 Individualized Education Program (1EP)
meetings by:

A. Not holding the meetings at mutually agreeable times for Parent to
attend; and

B. Including District’ s attorney at the |EP meetings when Parent
did not have an advocate present?
FACTUAL FINDINGS

Jurisdiction and Background

1. Student isa 12 year-old male who lives with Parent within the boundaries of
the District. Hereceives special education and related services because heis eligible asa
child with an emotional disturbance (ED) and other health impairment (OHI).

2. From August 2003 to March 2007, prior to hisinitia enrollment in the

District, Student attended general education programsin five different elementary schools for
brief periods of time.

! Student withdrew the following issue at hearing on August 29, 2011: “Whether
District denied a FAPE in the January 26, 2011 and March 25, 2011 |EP meetings by: a.
Predetermining Student’ s placement, b. Failing to provide atransition assessment plan; and
c. Failing to consider Student’ s Independent V ocational Assessment.”



3. Beginning March 2007, Student attended Berkshire Elementary School
(Berkshire) in the District until the end of the 2008-2009 school year, and completed the fifth
grade. During his enrollment in the District, District determined Student eligible for special
education services under the disability category of ED, and provided Student with Resource
Specialist Program (RSP) services in academic instruction. Hislast agreed upon |IEP was
issued on May 26, 2009.

4, Parent moved out of the Digtrict at the end of the 2008-2009 school year.
Thereafter, Student attended four additional schools: (1) Y orbita Elementary from September
2009 to May 2010; (2) Carl Hankey Middle School from June 15, 2010 to September 21,
2010; (3) Johnson Middle School from October 5, 2010 to October 22, 2010; and (4) Curran
Junior High School from November 15, 2010 to November 29, 2010. Except for his
attendance at Y orbita Elementary, where he received RSP, Student did not receive special
education services.

5. Student moved back into the jurisdictional boundaries of the District on or
about December 2010 and submitted a transfer request to the District on December 14, 2010.
Student transferred into the District on December 16, 2010. Student was homeless at the
time of the transfer.

6. District offered Student a 30-day administrative placement plan that is
required when a student transfersinto a school district from another school district in the
same school year. The administrative placement plan continued to identify Student’s
primary disability as ED, placed Student at Tevis Junior High School (Tevis) with RSP in
academic instruction, identified the need to conduct Student’ s triennial assessment, which
was due by March 2011, and scheduled a 30-day review to be held by January 20, 2011. The
plan also referred Student for resumption of counseling services through Kern County
Mental Health. Mother did not provide an |EP from the last school of attendance; therefore,
District based the plan on Student’s May 26, 2009 | EP, which was his last known |EP
implemented during hisinitial enrollment in the District. Mother consented to the 30-day
administrative placement plan.

7. On January 4, 2011, District prepared and presented Parent with an assessment
plan which identified the suspected disability of ED and proposed to conduct Student’s
triennial assessment in health, academic/preacademic achievement, and social adaptive
behavior.

8. On January 18, 2011, Parent wrote on the assessment plan that she wanted
District to assess Student for the suspected disability of attention deficit hyperactivity
disorder (ADHD) and signed the assessment plan. Student was no longer homeless as of the
date Parent consented to the assessment plan.



Triennial Assessments

0. A multidisciplinary assessment team conducted the assessments. The team
included Leila Page-Godlin, school psychologist, who headed the team; Karen Modller,
special education teacher; Ms. Clarkseon-Bushnell, teacher; and Nancy Gordon, district
nurse. Student was 12.2 years of age at the time of the assessment. The objectives of the
evaluation were to determine Student’ s learning ability, existence of academic delays, and
the continued need and dligibility for special education services. In addition, the team tested
for specific learning disability (SLD). All assessments were conducted and a written
multidisciplinary psychoeducational assessment report (Assessment Report) was prepared by
March 2, 2011.

10. Theteam used the following standardized test instruments. WWoodcock-
Johnson Test of Achievement-111 (W-J111); Behavior Assessment System for Children-2
(BASC-2) Self-Report; BASC-2 Parent Rating Scales;, Multidimensional Anxiety Scale for
Children (MASC); and Reynolds Adolescent Depression Scale-2 (RADS-2). The assessment
aso included a Parent Interview; Student Interview; Testing Observations; Classroom
Observations,; Review of Records; and a Health/Medical Assessment.

Health

11.  Nancy Gordon, ahighly credentialed registered nurse with District for 18
years, administered the Health/Medical Assessment on February 28, 2011. Shehasa
master’ s degree in nursing. In addition, she is an advanced practice nurse and is part of the
master’ s of science program at California State University at Bakersfield where she has
lectured on nursing. Ms. Gordon aso has Audiometric Nursing and Public Health
credentials. She was assigned to four District schools and provided nursing services at Tevis
during the 2010-2011 school year. She conducted between 80-90 health assessments per
year during her employment with District. Ms. Gordon completed a records review, parent
interview and questionnaire, and a health screening, and was assisted by another District
nurse, Lynn Meyers. The records review, which included records from Kern County Mental
Hedth (KCMH), indicated Student had a previous diagnosis of oppositional defiance
disorder (ODD). On the parent questionnaire, Parent wrote that Student had a medical
diagnosis of attention deficit hyperactivity disorder (ADHD) and ED. Parent also indicated
that Student was receiving counseling through KCMH, but refused to sign a release of
records, which prevented District from obtaining any further information from KCMH.
Parent also wrote that Student was taking prescribed medications including Adderall (10
milligrams in the morning and five milligrams at lunch). Parent reported that Student had no
vision or hearing problems, and no health concerns that needed to be discussed with the
school nurse. The health screening established that Student’ s vision was within normal
limits. An audiometry test showed Student’ s hearing was within normal limits.

12. Ms. Gordon testified that the assessment results showed Student was within
normal limitsin every area of his health screenings. Also, Student’s medical history was
negative for any health issues, which was consistent with Parent’ s report that no health



concerns existed that required further examination at that time. Ms. Gordon wrote the health
assessment report and submitted the report to Ms. Page-Godlin for review and inclusion in
the Assessment Report. She also advised that the results of the health assessment were valid,
that she used avariety of assessment tools and strategies to gather relevant functional and
developmental information, that she selected and administered the tests so as not to be
racialy, culturally or sexually discriminatory, and that she used the assessment tools used in
accordance with test instructions. She also administered the tests in the Student’ s primary
language, English.

Academic/Preacademic Functioning

13.  Karen Moeller, aDistrict RSP teacher for four years, administered the W-J111.
Ms. Moeller, who provided testimony at hearing, was assigned for three years at Tevis.
Prior, she taught at Berkshire Elementary asaTitle | teacher. She also taught as areading
teacher in another school district prior to her employment with District. She has a bachelor
of artsin education and a CLEAR and specia education credential. Sheaso hasa CLAD
certificate which enables her to teach pupils whose first language is English. She had
administered more than 1,500 academic assessments and has assessed and taught children
with suspected disabilities of SLD, ADHD, OHI, and ED. Student attended her class when
he reenrolled in District, and she provided RSP academic instruction. As part of her
assessment, Ms. Moeller reviewed Student’ s educational records, including District’s
February 2008 triennial assessment of Student and the parent questionnaire.

14.  Ms. Moedller reported that the results of the W-J 111 showed that Student’s
conversational proficiency wastypical for hisage. He was attentive to tasks during the
examination, responded promptly but carefully to test questions, and noticeably increased his
level of effort for difficult tasks. The results of the W-J 111 showed that Student’ s academic
skills and his ability to apply those skills scored in the average range when compared to
children hisage. His standard scoresin basic reading skills, reading comprehension, brief
reading, mathematical reasoning, brief mathematics, broad written language, written
expression, and brief writing were within the average range. But when compared to same-
aged peers, his scores in broad mathematics and mathematic calculation skillswerein the
low range. Ms. Moeller identified mathematics as a continuing area of weakness and need
for Student. Ms. Moeller considered and ruled out the presence of a SLD, because, while the
assessment results demonstrated that Student was deficient in broad mathematics and
mathematical calculation, the results did not show a severe discrepancy between achievement
and cognitive ability. Rather, she believed that the results supported a determination of a
secondary eligibility of OHI duein part to amedical diagnosis of ADHD. She aso believed
the primary disability should remain ED.

15.  Insupport of her conclusions that Student still qualified for services under the
disability category of ED, Ms. Moeller credibly testified that Student displayed severe and
defiant behavior problemsin her class, which was consistent with his previous history of
behavior problems. Student was defiant and disagreeable when asked to comply with the
teacher’ sinstructions. He ran around the room after other students, climbed under the



teacher’ s desk, was disruptive of classroom activities and would distract othersin the
classroom by shouting across the room and making random comments on adaily basis. Ms.
Moeller said of hiswork that Student did not complete assignments and refused to take
instruction or help from his teacher on his assgnments. According to Ms. Moeller, Student
would sit at his desk tapping a pencil when he chose not to do his work

16. Ms. Modller submitted the assessment results to Ms. Page-Goslin who
incorporated the resultsin the Assessment Report. Ms. Moeller considered the results of the
academic assessment valid, as she used the assessment tools in accordance with test
instructions. Also, she was knowledgeable of Student’ s academic deficiencies and his needs,
and used a variety of assessment tools and strategies to gather relevant functional and
developmental information. In addition, the tests and assessment materials were validated
for the specific purpose for which they were used, and she selected and administered tests so
as not to beracialy, culturaly or sexualy discriminatory. Finally, Ms. Moeller administered
the tests in the student’ s primary language.

Cognitive and Social/Behavioral Functioning

17.  Ms. Page-Godlin, who has been a highly credentialed school psychologist for
16 years, has been employed by District for 10 years. Ms. Page-Goslin, who conducted
Student’ s the psychological assessments, provided testimony at hearing. She hasa
bachelor’ s degree in psychology and a master’ s degree in education. She also has a Pupil
Personnel Credential in psychology and is a certified Behavior Intervention Case Manager
(BICM). She has administered an average of 60 assessments per year over the span of her
16-year career as a school psychologist.

18.  Ms. Page-Godlin administered the BASC-2 to Parent, Student, and teacher,
and the MASC, and RADS-2 to Student. She conducted a records review, which included a
Functional Analysis Assessment (FAA) conducted by Rowland Unified School District when
Student attended Y orbita Elementary in the 2009-2010 school year. The FAA determined
that Student continued to be eligible for special education services under the category of ED.
She aso conducted classroom observations, and interviewed his teachersin English
Language Arts (ELA), Mathematics, Science, History, and RSP.

Observations and Teacher Interviews

19. Ms. Page-Godlin observed Student in the classrooms taught by Ms. Moeller,
Ms. Clarkseon-Bushnell, Mr. Kelley, and Mrs. Lippert. Specifically, she observed Student in
Ms. Bushnell’ s classroom on February 8, 2011 for 37 minutes, in Mr. Kelly’s classroom on
February 11, 2011, for 15 minutes, and in Mrs. Lippert’s classroom on February11, 2011 for
44 minutes. She also observed Student in various locations and in Ms. Moeller’s classroom
on February15, 2011, for an unspecified period of time. The report noted observations of
some cooperative behavior, but overall Student displayed disruptive behavior on aregular
basis. Thisdisruptive behavior resulted in severa suspensions from school.



20. Ms. Page-Godlin aso sought additional consent from Parent to conduct
assessments to determine Student’ s cognitive levels to glean additional information regarding
Student’ s coping strategies. Specifically, she wanted to assess Student when presented with
difficult materials in structured settings; however, Parent refused permission. Instead, Ms.
Page-Godlin examined Student by reviewing the Cognitive Assessment System test
administered in District’ s February 2008 triennial review. The results of that assessment
revealed Student’ s aptitude to be well within the average range with afull scale score of 93
at the 32nd percentile. She concluded that the previous assessment, when read with his
current overall performance on the W-J 111, suggested her assessment of his overal
performance was accurate.

21. TheBASC-2isabehaviora assessment designed for use in evaluating
children and adol escents with cognitive, emotional, or learning disabilities, and measures
behavioral and emotional aspects of a child’ s behavior. It has a comprehensive set of rating
scales and forms that assess child and adolescent behavior from teacher, parent, and self-
perspectives. The scales and formsinclude the Teacher Rating Scales (TRS), Parent Rating
Scales (PRS), and Self-Report of Personality (SRP). Ms. Page-Godlin distributed rating
scales to be completed by Ms. Moeller, Student, and Parent. The results are reported as T-
scores ranging from 0-100. The results are reported on either aclinical scale or an adaptive
scale. On theclinical scales an average T-score falls between 40-60 points and any score
above 70 is considered to be clinically significant which may warrant further investigation.
On the adaptive scales, any score below 30 is considered to be clinically significant. Ms.
Page-Godlin included an F index which gives an indication of whether achild israted in an
inordinately negative manner by the respondent. Asreported by the TRS, Student’ s scores
werein the clinically significant range in the areas of hyperactivity, somatization, learning
problems, and school problems. Scoresin the average range included anxiety, atypicality
and withdrawal. All other areas were in the at-risk range, but the overall F index score was
in the acceptable range. The PRS reported Student had high levels of depression. Student’s
SRP revealed al areas werein the clinically significant range with the exception of the
sensation seeking and adaptive behavior scales. The overal F index score for Student’s SRP
was in the caution range, which suggested that Student saw himself in an excessively
negative manner.

22. The MASC isaself-report instrument designed to measure and assess a
variety of dimensionsin children and adolescents aged 8-19 years. It contains 39 items
distributed across four basic scales entitled physical symptoms, harm avoidance, social
anxiety, and separation/panic. The measure also uses an inconsistency index useful in
identifying random or careless responses. The results established that Student’s
inconsistency index was in the acceptable range. The results also indicated that, overall,
Student reported physical/somatic concerns and difficulty in separating from his family.

23. Dueto the inordinately high levels of depression reported by both the SRP
and PRS, Ms. Page-Goslin also administered the RADS-2 rating scale to further determine
Student’ s depression levels. The results of the RADS-2 demonstrated that Student did not
suffer from depression.



24.  Ms. Page-Goslin summarized the results of all assessments and noted in the
report that Student had average intelligence and average academic achievement in all areas,
with the exception of mathematical calculation skills. The report noted that Student had
managed to maintain alevel of academic achievement despite his attendance at numerous
different schools over the course of his educational career, which was a testament to his
overall learning ability. However, the report noted concern over coexistence of a number of
emotional behavioral symptoms: (1) irritability with peers, Parent and school; (2) negative
thought patterns regarding hislife and his ability to make changes; (3) feelings of being
victimized by others; (4) high levelsof negative behaviors resulting in four suspensions
within the first thirty days of attendance at Tevis; (5) attention-seeking behaviorsin the
classroom; (6) tendency toward being argumentative; (7) problems deeping; (8) somatic
complaints made to avoid and escape school problems; and (9) overall immaturity and
tendency to cry when faced with perceived adversity.

25.  Thereport noted that, with respect to Student’ s cognitive skills, utilizing the
CASfull scale score obtained in the 2008 cognitive assessment showed there was no
evidence Student had a severe discrepancy between ability and achievement. Consequently,
the previous assessment ruled out SLD. Student appeared to be achieving at his potential
based upon a best estimate of Student’s cognitive skills, an analysis of the test data, and State
special education disability criteria.

26.  Thereport noted that Student continued to qualify for special education
services as a Student with ED, because he exhibited inappropriate types of behavior and
feelings under normal circumstances in several situations, and exhibited a tendency to
develop physical symptoms or fears associated with personal or school problems. The report
noted that these behaviors had been exhibited over along period of time, to a marked degree,
which adversely affected Student’ s educational performance. The report also concluded that
while the assessment results seemed to indicate that most of his problems were related to
exclusively ED, Student additionally qualified for special education services under the
eligibility category of OHI, dueto the ADHD clinical diagnosis, poor work production, and
classroom performance.

27.  Thereport recommendationsincluded (1) further development of a behavior
support plan addressing appropriate classroom behavior; (2) continued RSP academic
instruction; (3) improvement of Student’s attendance, as Parent kept him out of school six
days, he had been absent an additional five half days, and he had only 15 complete school
days since his reenrollment; (4) maintenance of consistency in instruction, which Student
needed in order to avoid academic failure, thereby reducing the number of behavioral
incidents; and (5) implementation of school-based counseling services until District’ sreferral
for KCMH services was complete. Ms. Page-Godlin issued her Assessment Report on March
2, 2011.

28. Ms. Page-Godlin credibly testified at hearing that in the absence of permission
to conduct a cognitive assessment, she reviewed District’ sinitial cognitive assessment
conducted in January and February 2008. She found a scoring error in the prior evaluator’s



scores of the Cognitive Ability/Achievement Discrepancy Table and corrected it. The prior
evaluator had found, based upon the scores, that Student did not have a severe discrepancy
between ability and achievement and did not meet the criteriafor services as a child with a
SLD. Ms. Page-Godlin did not reference the correction in her Assessment Report, because it
neither changed the outcome of the scores or test results, nor did it change her overall
conclusions of Student’s cognitive ability. She further testified that the act of rescoring the
previous assessment was not material to her evaluation of Student, because the purpose of
the assessment was to provide a “snapshot” of Student based upon the information available
at the time of the assessment. In addition, the purpose was to identify and provide current
information related to Student’ s needs in order to enable the |EP team to develop an
appropriate program and services for Student.

29. Ms. Page-Godlin testified that she was a credentialed school psychologist
trained to administer tests and assessment materials in conformance with the instructions
provided by the producer of such tests. Ms. Page-Godlin used avariety of assessment tools
and strategies to gather relevant functional and developmental information, and she sel ected
and administered the tests so as not to be racially; culturally or sexually discriminatory.
Finally, she administered the tests in Student’s primary language.

The January 26, 2011 | EP Team Meeting

30. OnJanuary 4, 2011, District gave written notice to Parent to attend an |EP
meeting scheduled for January 26, 2011, at 8:00 am. at Tevis. The notice listed the names of
the individuals anticipated to be in attendance. The notice did not state that an attorney for
District would be present. The notice also advised Parent of her right to bring a
representative with her or to designate someone to represent her in her absence. A copy of
parents’ rights was enclosed for Parent’ sreview. In addition, the notice stated the purpose of
the meeting was to review the 30-day placement and to convene an annual review of
Student’ s 1EP. Parent verbally responded to the notice on January 5, 2011, stating that she
would not be attending the meeting, because her advocate, Carol Behrens, was not available
to attend. However, Parent signed and returned the notice on January 5, 2010, to District
confirming her intention to attend. Parent circled or checked the box on the form
acknowledging receipt of reasonable notice, and confirmed receipt of the notice of parent
rights and procedural safeguards.

31.  ThelEP team meeting was convened on January 26, 2011, at 8:00 am. The
|EP Minutes show that a call was placed to Parent to determine if she wasintending to
participate in the meeting. Parent arrived at approximately 8:30 am. for the meeting. Those
in attendance included Parent; Dr. Denita Maughan, who was special education coordinator;
Ms. Page-Godlin; Rhonda Dillingham, who was a school counselor; Ms. Moeller Ms.
Hartnett, who was a math teacher; and teachersin History, Science and an ELA teacher. The
District |EP team members requested, and Parent provided, an update of her concerns about
Student, and told the team that Student had difficulty completing his homework assignments
dueto hisdiagnosisof ADHD. The IEP team discussed Student’ s behavior, academic
progress to date, and proposed goals and objectives, as well as an updated behavior support



plan (BSP). The IEP team also confirmed that the triennial assessments were in process and
agreed that an |1EP would be convened following the completion of the assessments. Parent
fully participated in the meeting and at no time was District’ s attorney present at the meeting.

32.  Following the January 26, 2011 | EP team meeting, and before the March 25,
2011 triennial review |EP team meeting, District, Parent, and Parent’ s advocates and/or
attorney engaged in a series of correspondence and telephonic communications. The purpose
of these communications was to schedule, pursuant to Parent’ s request, | EP team meetings
on specific dates and timesin order to accommodate her schedule, as well as her advocate’s
and/or attorney’ s schedule.

33.  OnFebruary 11, and 14, 2011, District received written requests from Parent
requesting an | EP team meeting and advising that she would be bringing an advocate to the
meeting. Parent identified Carol Behrens as her advocate.

34. OnFebruary 17, 2011, Didtrict’ s attorney notified Carol Behrens of its offer to
schedule the |EP meeting for March 3, 2011, at 9:00 a.m. to conduct Student’ striennial
review. District also requested three alternate dates if Parent could not attend on the
proposed date. Parent responded on February 22, 2011, and stated that she accepted
Disgtrict’s proposa and would attend the March 3, 2011 | EP meeting with an advocate.
Parent responded again on February 23, 2011, advising District that her advocate would not
attend in person, but telephonically. Parent did not request that District schedule the meeting
at a specific location.

35. Relying on Parent’s agreement to adhere to the March 3, 2011 |EP date,
District sent written notice of the |EP meeting confirming the time, date, and location of the
meeting, as well as notice of District’s accommodation of providing a conference telephone
to facilitate the advocate’ s telephonic participation. However, on February 25, 2011, Parent
notified District that her advocate could not attend because of insufficient notice. Thereafter,
on February 28, 2011, Parent notified District that the advocate was hospitalized, and that the
meeting would need to be cancelled.

36. Inacontinuing effort to accommodate Parent, District sent Parent aletter to
advise her District was agreeabl e to rescheduling the |EP meeting, but that District had a
statutory deadline to hold the triennial review by March 5, 2011. District’s letter then
advised that Parent would need to sign awaiver of the statute in order to schedule a meeting
past the deadline. On March 3, 2011, Parent’s advocate assured District that Parent would
sign the waiver. However, instead of receiving the signed waiver, District received a
telephone call from attorney Nicole Hodge-Amey who notified District she represented
Student, and advised Parent not to sign awaiver. Student’s attorney insisted that the |EP
meeting be held on March 4, 2011, and that she would attend with Parent. Neither Parent nor
Student’ s attorney made a request for a specific location for the meeting.

37.  Didlrict agreed to hold the meeting as requested by Student’ s attorney on
March 4, 2011, and scheduled the meeting for 11:00 am. The meeting notice was hand-
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delivered to Parent on March 3, 2011. Parent acknowledged timely receipt of the notice and
initialed that she received notice of parental rights. District made last minute changes to
make District |EP team members available on March 4, 2011. Student’s attorney later
notified District on March 3, 2011, that she would not attend the March 4, 2011, meeting in
person, but would appear by telephone if an attorney was present for District.

38.  Onthemorning of March 4, 2011, less than two hours before the |EP meeting,
Student’ s attorney notified District that not only would she not be appearing by telephone at
the |EP meeting scheduled for that day, and she had advised her client not to attend the
meeting until she was able to be present. District contacted Parent and asked her if she
would be attending the | EP team meeting at 11:00 am. Parent responded that her advocate
and attorney would represent her at the meeting. Parent did not attend the meeting. Instead,
advocate Carol Behrens appeared by speakerphone to represent Student. Ms. Behrens
requested a delay in the meeting to submit a written request to reschedul e the | EP meeting.
During the delay, Student’s attorney contacted Ms. Behrens and informed her that she was
not authorized to request a continuance of the meeting. Ms. Behrens then called District and
notified them she needed to “bow out” of the meeting. District’s attorney was not present at
this meeting. District stopped the meeting because Parent did not attend and determined that
it would contact Parent to reschedule for alater date. The withdrawal of Student’s advocate
and Mother’ s absence from the meeting resulted in a further delay in the completion of
Student’ striennial review |1EP.

39.  Further delays, caused by Parent’ s inability to agree with District in scheduling
and attending the triennial | EP team meeting, ensued from March 4, to March 24, 2011. On
March 6, 2011 and March 7, 2011, District received letters from Parent and Ms. Behrens
respectively, requesting an |EP meeting to be scheduled on Fridays only. Parent requested
March 11, 2011, at 11:00 am. District responded and told Parent that March 11, 2011, was
not feasible and offered three aternate dates of March 18, 25, and April 2, 2011 at 8:30 am.
Parent and Ms. Behrens accepted the date of March 25, 2011, but wanted the meeting at
11:00 am. instead of 8:30 am. On March 14, 2011, District sent notice to Parent scheduling
the IEP meeting for March 25, 2011, at 11:00 am. Mother confirmed receipt of notice and
acknowledged she received reasonabl e notice and noted she would attend. On March 22,
2011, District received a notice of representation on behalf of Student from Lighthouse
Advocacy. Student’s new representative agreed to attend the | EP team meeting scheduled
for March 25, 2011, at 11:00 am., and informed Parent of the time and place of the meeting.

The March 25, 2011 |IEP Team Meeting

40.  Parent attended the | EP team meeting convened on March 25, 2011, at 11:00
am. accompanied by advocate Donnalee Huffman. The meeting was held at District’s
Special Services Center. The District | EP team members included members of the
multidisciplinary assessment team, and Kathleen Lemay, counsel for District. Dr. Rita
Pierruci, District specia education director, also attended the meeting. Thiswasthe first
meeting District’ s attorney attended concerning Student’s program. The triennial assessment
results were presented by Ms. Page-Godlin, Ms. Gordon, and Ms. Moeller. Ms. Page-Godlin
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discussed the overall assessment results and the concerns regarding Student’s impulsive
behaviors. Ms. Godlin also reported that based upon the assessment, Student did not meet
the special education digibility for SLD, but met éigibility criteriafor OHI, duein part to
Student’s ADHD diagnosis. Also, that Student continued to meet eligibility criteriafor ED.
Mother and Ms. Huffman participated fully in the discussions of the assessment results and
District’ s proposed program. They discussed his deficits and needs and need for an effective
program and services. In addition, educational advocate Lakeisha Harris, who had been
working on atransitional program for Student, participated in the meeting and presented a
plan for Student’ s vocational development. However, Parent had not informed Ms. Huffman
of Ms. Harris' involvement. During the meeting Ms. Huffman informed the | EP team that
she was not aware of Ms. Harris and her role in Student’ s program and she was not prepared
to fully discuss the proposed | EP, so she requested a continuance of the |EP meeting.
Consequently, the meeting was continued to April 8, 2011, at 2:00 p.m. Ms. Huffman
subsequently requested the meeting time be changed to 11:00 a.m.; however, District could
not change the meeting time because of a prescheduled meeting set to be held at the Special
Services Center. Neither Parent nor Ms. Huffman requested a change in location for the
meeting.

41.  Ms. Huffman was later hospitalized and was unable to make the April 8, 2011
meeting. Parent advised District that she would not attend the meeting because she objected
to the meeting time. District did not go forward with the |EP meeting.

The April 29, 2011 IEP Team Meeting

42.  OnApril 11, 2011, District gave written notice to Parent and Ms. Huffman that
the |EP meeting was rescheduled to April 29, 2011, at 1:00 p.m. at Tevis. Prior to the April
29, 2011 |EP meeting, Ms. Huffman withdrew from representing Student when she
discovered that Student had an attorney who had filed a due process complaint on Student’s
behalf on April 7, 2011.

43.  Disdtrict convened the continuation | EP team meeting on April 29, 2011, at
1:00 p.m. at Tevisto conclude Student’ striennial review. Parent attended. Student aso
attended the meeting, but arrived later. District’s attorney attended the meeting, but left
when she learned Parent’ s advocate had withdrawn her representation. The |EP team
members, which included Dr. Pierruci, Dr. Denita Maughan, Ms. Page-Godlin, Ms. Modller,
Nancy Gordon, a counselor, and several teachers, completed the review and presentation of
the psychological assessment report. The team considered the assessment and
recommendations, and then offered Student a program, including a BSP and services.
Mother disagreed with the assessment results; specifically those showing Student remained
eligible for ED, and objected to the recommendations. Parent then requested independent
educational evaluations (IEES) in health, academic functioning, psychological functioning,
and behavior.

44.  Parent testified concerning her claims against District. Parent was a poor
historian in her testimony as to several material facts. She was homeless when she enrolled
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Student in the District in December 2010. However, she leased an apartment and was no
longer homeless as of January 2011. Shetestified that District did not cooperatein
scheduling | EP team meetings at a mutually convenient time and location. She received all
of District’s mailed notices at her official address and she did sign each | EP meeting notice,
checked the box which stated “1 have received reasonable notice and plan to attend the
meeting,” and returned the responses to District. She stated that she may or may not have
initialed the line which indicated that she had received notice of Parent’s Educational Rights
and Procedural Safeguards with each meeting notice. She stated that she requested that |EP
meetings be scheduled earlier in the day because she was the sole custodian of her son and
she needed to pick him up each day from school at 3:20 p.m. She could not recal if she ever
told District she objected to meeting locations and if she requested alocation change for the
meetings. She did not agree with the scheduling of the March 25, 2011 | EP team meeting.
She aso stated that she did not agree with the scheduling of the April 29, 2011 |EP team
meeting because of her need to pick her son up from school at 3:20 p.m. She did not believe
District cooperated with her because they scheduled only one meeting at Tevis early in the
day, and al the others were scheduled at the Special Services Center in the afternoon, which
was inconvenient for her.

45, Parent was not credible concerning her claims for a number of reasons. First,
Parent acknowledged on the | EP notice forms that she received reasonable notice for the
January 26, 2011, March 3, and 4, 2011, March 25, 2011, and April 29, 2011 |IEP team
meetings. Also, Parent initially testified that District’s attorney attended the January 26, 2011
| EP meeting, when she did not have an advocate present. However, Parent subsequently
gave contradictory testimony that District’ s attorney was not present at that meeting.

46.  Ms. Huffman credibly testified that she regularly appeared at the District as an
advocate for various cases and clients. She attended the March 25, 2011 | EP team meeting,
which was held at District’s Special Services Center, because of an accommodation she had
personally requested, which the District granted. She informed Parent of the reasons for the
meeting location, and did so prior to the March 25, 2011 |EP meeting. She further testified
that she and Parent participated in the discussions at the meeting and those discussions
prompted her to request a continuance in order for her to obtain further information about a
matter brought to her attention by Parent for the first time in the meeting.

47.  Ms. Modller credibly testified that she was responsible for scheduling
Student’ s |EP meetings. She contacted Parent concerning the scheduling of the January 26,
2011 meeting and scheduled the meeting for that date and time after Parent indicated that the
date and time was convenient for her.

48.  Dr. Maughan, who was District’ s special education coordinator during the
relevant period and up to the end of the 2010-2011 school year, credibly testified about
District’ s continuing efforts to communicate with Parent, her advocate, and attorney.
Specificaly, District communicated by letter and telephone to timely notify Parent of the
date, time, and location of the | EP team meetings scheduled from January 26, 2011, to April
29, 2011. Sheaso testified that at no time did Parent object to the meeting locations or
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request achange in location. Asan example of District’s efforts to accommodate Parent, the
March 3, 2011 meeting, which occurred on March 4, 2011, was scheduled at the Special
Services Center because of Parent’s request for her advocate to appear by telephone. The
Special Services Center was equipped with tel ephone conference equipment, as well as
greater room capacity to accommodate all of the team. Mother failed to attend that meeting
and had advocate Carol Behrens appear by conference telephone. Dr. Maughan stated that
had Parent requested a meeting at Tevis, District would have accommodated her request.
The March 25, 2011 meeting was scheduled at the Specia Services Center to accommodate
Mother’ s advocate.

49.  Dr. Maughan also testified that the April 29, 2011 | EP meeting was scheduled
at Tevisto accommodate Parent’ s concerns about her need to retrieve her son at the end of
the school day. District additionally offered to supervise Student when he was rel eased from
school if the IEP meeting was till in progress, but Parent chose to have Student attend the
|EP team meeting. Dr. Maughan attended all of Student’s | EP team meetings and confirmed
that District’ s attorney was not present at the January 26, 2011 |EP meeting.

50. Dr. Pierruci testified credibly that she attended all of Student’s |EP team
meetings with the exception of the January 26, 2011 IEP. She explained that District’s
policy was to work with al parentsin the scheduling of |EP meetings and District did so in
thiscase. She could not recall that mother ever requested alocation change for any of the
scheduled | EP meetings, but she did recall that mother asked for a schedule change oncein
connection with the April 29, 2011 |EP meeting. She explained that the meeting was
scheduled for 2 p.m. that day and could not be scheduled earlier because of a prescheduled
training at the Specia Services Center that could not be changed. She also explained that
District offered to care for her son in the event the |EP meeting proceeded past the end of his
school schedule. With respect to District’s attorney participating in the |EP meeting, Dr.
Pierucci confirmed that the attorney attended only the March 25, 2011 meeting for purposes
of advising District team members because Student had advocates present in person and by
telephone.

LEGAL CONCLUSIONS
Burden of Proof
1. Because both District and Student filed requests for due process hearing, they
respectively have the burden of proving the essential elements of each of their claims.

(Schaffer v. Weast (2005) 546 U.S. 49, 62 [163 L.Ed.2d 387].)

District’ s Issue - Appropriateness of District’s March 2, 2011 Psychoeducational and
Health Assessment

14



2. District contends that the psychoeducational and health assessment, met all of
the legal requirements and was appropriate. Consequently, District asserts that Student is not
entitled to an |EE at District’s expense.

3. Student contends that the assessment was fatally flawed in several areasto the
extent that the assessment results and conclusions reached wereinvalid. First, Student
asserts that the school psychologist inappropriately relied on a prior cognitive assessment
that was incorrectly rated and she surreptitiously made adjustments to the scale and failed to
discloseit in her report. Second, Student criticized the administration and the results of the
BASC-2, which was administered to determine if Student continued to be eligible for special
education services as achild with ED. In particular, Student contends that the school
psychologist failed to obtain more than one teacher rating scale. Next, Student contends that
Digtrict failed to obtain and review all of Student’ s records from the Rowland School District
where he attended school for most of the 2009-2010 school year. Student also contends that
evaluators should have determined Student was eligible under the disability category of SLD
and not ED. Finally, Student contends that the evaluators failed to consider environmental or
other economic factors that might have explained Student’ s behavior to rule out a
determination of continued eligibility under the disability category of ED. Student asserts
that heisentitled to aDistrict funded IEE in al of the areas of suspected disability.

Applicable Law

4, An assessment of a student who is receiving specia education and related
services must occur at least once every three years unless the parent and the school district
agree that such areevaluation is unnecessary. (20 U.S.C. § 1414(a)(2); Ed. Code, § 56381,
subd. (8)(2).) The same basic requirements as for an initial assessment apply to re-
assessments such as the three-year (triennial) assessment. (20 U.S.C. § 1414(a)(2); 34 C.F.R.
8 300.303 (2006); Ed. Code, § 56381, subd. (€).) The student must be assessed in all areas
related to his or her suspected disability and no single procedure may be used as the sole
criterion for determining whether the student has a disability or whether the student’s
educational program is appropriate. (20 U.S.C. § 1414(b)(2) & (3); Ed. Code, § 56320,
subds. (e) & (f).) The evaluation must be sufficiently comprehensive to identify all of the
child' s specia education and related services needs, regardless of whether they are
commonly linked to the child’ s disability category. (34 C.F.R. 8 300.306 (2006).) As part of
areevaluation, the |EP team and other qualified professionals must review existing
evaluation data on the child, including teacher and related service-providers' observations.
(20 U.S.C. 8§ 1414(c)(1)(A); 34 C.F.R. 8 300.305 (2006); Ed. Code, § 56381, subd. (b)(1).)
Based upon such review, the school district must identify any additional information that is
needed by the | EP team to determine the present level of academic achievement and related
developmental needs of the student, and to decide whether modifications or additionsto the
child’ s special education program are needed. (20 U.S.C. § 1414(c)(1)(B); Ed. Code, §
56381, subd. (b)(2).) The school district must perform assessments that are necessary to
obtain such information concerning the student. (20 U.S.C. § 1414(c)(2); Ed. Code, § 56381,
subd. (c).) The duty to obtain such information is facilitated by statutory and regulatory
provisions requiring a district to request a special education student’ s records from a
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previous district in which the child was enrolled, and requiring the previous district to
provide the records within five working days. (Ed. Code, 8 56325, subds. (a)(1), (b)(2); Cal.
Code Regs,, tit. 5, 8 3024, subd. (a).)

5. Tests and assessment materials must be administered by trained personnel in
conformance with the instructions provided by the producer of such tests. (20 U.S.C. 8
1414(a)(2), (3); Ed. Code, § 56320, subds. (a), (b).) Assessments must be conducted by
individuals who are both “knowledgeable of the student’s disability” and *“competent to
perform the assessment, as determined by the school district, county office, or special
education local plan area.” (Ed. Code, 88 56320, subd. (g), 56322; see 20 U.S.C. §
1414(b)(3)(B)(ii).) A psychologica assessment must be performed by a credentialed school
psychologist. (Ed. Code, 8 56324.) Tests and assessment materials must be validated for the
specific purpose for which they are used; must be selected and administered so as not to be
racialy, culturally or sexually discriminatory; and must be provided and administered in the
student’ s primary language or other mode of communication unlessthisis clearly not
feasible. (20 U.S.C. § 1414(a)(2),(3); Ed. Code, § 56320, subds. (a), (b).)

6. In conducting the assessment, the school district must use avariety of
assessment tools and strategies to gather relevant functional, developmental, and academic
information about the student, including information provided by the parent, which may
assist in determining whether the student is a child with adisability, and the content of the
IEP. (20 U.S.C. § 1414(b)(2)(A)(1).) The school district must use technically sound
instruments to assess the relative contribution of cognitive and behavioral factors, aswell as
physical or developmental factors. (20 U.S.C. § 1414(b)(2)(C).) The personnel who assess
the student shall prepare awritten report of the results of each assessment. (Ed. Code, §
56327.)

7. An |EP meeting to review the results of the assessment must be held within 60
days, with certain exceptions for vacation days and other circumstances, from the receipt of
the parent’ s written consent to the assessment. Parent may agree, in writing, to an extension
of the 60-day period. (Ed. Code, 88 56043, subd. (f)(1), 56344, subd. (a).) The |EP team
determines from the assessments whether the child is eligible for special education. (Ed.
Code, § 56329, subd.(a)(1).

8. Under both Californialaw and the IDEA, achild is eligible for special
education if the child needs special education and related services by reasons of mental
retardation, hearing impairments, speech or language impairments, visual impairments, ED,
orthopedic impairments, autism (or autistic-like behaviors), traumatic brain injury, other
health impairments, or specific learning disabilities. (20 U.S.C. 81401 (3)(A)(i) and (ii); Cal.
Code Regs.,, tit. 5, §3030.)

0. A child meets eligibility criteriafor ED if the child exhibits one or more of the

following characteristics over along period of time and to a marked degree, which adversely
affects educational performance:
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(& Aninability to learn which cannot be explained by intellectual, sensory, or
health factors;

(b) Aninability to build or maintain satisfactory interpersonal relationships with
peers and teachers;

(c) Inappropriate types of behaviors or feelings under normal circumstances
exhibited in several situations;

(d) A general pervasive mood of unhappiness or depression;

(e) A tendency to develop physical symptoms or fears associated with personal or
school problems.

(34 C.F.R. § 300.8(c)(4)(i) (2006); Cal. Code Regs, tit. 5, § 3030, subd. (i).)

Neither the IDEA nor itsregulations, nor the Education Code nor its regulations,
define “to amarked degree” or “along period of time.” With respect to eligibility under
subdivision (c), the focusis on the student’ s ability to control the behavior and to act
pursuant to socially acceptable norms. (Off. of Special Education Programs, interpretative
letter (August 11, 1989), 213 IDELR 247.)

10. A student does not meet special educational eligibility criteriaas ED if the
student is socially maladjusted, unless the student has ED. (34 C.F.R. 8300.8(c)(4)(ii)
(2006); Ed. Code, § 56026, subd. (€).)

11. A studentiseligible for special education under the category of “specific
learning disability” if: 1) the student has a disorder in one or more of the basic psychological
processes involved in understanding or in using language, spoken or written, which may
manifest itself in an impaired ability to speak, listen, think, read, write, spell, or do
mathematical calculations, and; 2) based on a comparison of “a systematic assessment of
intellectual functioning” and “standardized achievement test,” has a severe discrepancy
between intellectual ability and achievement. (34 C.F.R. 8 300.8(c)(1)(i); Ed. Code, §
56337, subd. (a); Cal. Code Regs.,, tit. 5, 8 3030. subd. (j).) If standardized tests do not
reveal asevere discrepancy between intellectual ability and achievement, a severe
discrepancy may still be found to exist as aresult of adisorder in abasic psychologica
process based on: 1) data obtained from standardized assessment instruments; 2) information
provided by the parent; 3) information provided by the pupil’ s present teacher; 4) evidence of
the pupil’ s performance in the regular and/or special education classroom obtained from
observations, work samples, and group test scores; 5) consideration of the pupil’ s age,
particularly for young children; and 6) any additional relevant information. (Cal. Code
Regs,, tit 5, 8 3030, subd. (j)(4)(C).) AnIEP team may determine that a child has an specific
learning disability if the “child does not achieve adequately for the child’s age or to meet
state-approved grade-level standards’ in one or more of the following areas: oral expression,
listening comprehension, written expression, basic reading skill, reading fluency skills,
reading comprehension, mathematics cal culation, and mathematics. (34 C.F.R. 8
300.309(a)(1).)
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12.  Specific learning disability does not include “learning problems that are
primarily the result of visual, hearing, or motor disabilities, of mental retardation, of
emotional disturbance, or of environmental, cultural, or economic disadvantage.” (34 C.F.R.
8§ 300.8(c) (20) (ii); Ed. Code, 8§ 56337, subd. (a).)

13.  Pursuant to California Code of Regulations, title 5, section 3030, subdivision
(), apupil meetsthe eligibility criteriafor the category of other health impairmentsif he or
she has limited strength, vitality or alertness, due to chronic or acute health problems,
including but not limited to a heart condition, cancer, leukemia, rheumatic fever, chronic
kidney disease, cystic fibrosis, severe asthma, epilepsy, lead poisoning, diabetes, tuberculosis
and other communicabl e infectious diseases, and hematological disorders such as sickle cell
anemia and hemophilia which is not temporary in nature, and which adversely affects a
pupil’ s educational performance.

14. A parentisentitled to obtain an |IEE of achild. (20 U.S.C. §1415(b)(1).) An
|EE is an evaluation conducted by a qualified examiner not employed by the school district.
(34 C.F.R. §300.502(a)(3)(i) (2006).) A parent hastheright to an IEE at public expense if
the parent disagrees with an evaluation obtained by the school district. (34 C.F.R. §
300.502(b)(1); Ed. Code, 8§ 56329, subd. (b).) When a parent requests an |EE at public
expense, the school district must, “without unnecessary delay,” either initiate a due process
hearing to show that its evaluation is appropriate, or provide the IEE at public expense,
unless the school demonstrates at a due process hearing that the eval uation obtained by the
parent does not meet its criteria. (34 C.F.R. 8 300.502(b)(4) (2006); Ed. Code, 8§ 56329,
subd. (c).)

Analysis of District’s Issue

15.  Here, as established by the credible testimony of Ms. Gordon, Ms. Moeller,
and Ms. Page-Godlin, District’s multidisciplinary psychoeducational and health assessment
complied with the requirements under the IDEA and the Education Code and was

appropriate.

16.  First, District met its burden of showing the health assessment was
appropriate. Ms. Gordon was a registered nurse with 18 years of experience as a Nurse for
the District, with amaster’s degree in nursing and audiometric and public health credentials.
She had administered 80-90 health assessments per year. She used avariety of health
assessment tool s including arecords review, Parent input, medical records, health screening,
and testing. The assessment results showed Student was within normal limitsin every area
of his health screenings. Also, Student’s medical history was negative for any health issues,
which was consistent with Parent’ s report that no health concerns existed that required
further examination at that time. She also advised that the results of the health assessment
were valid, that she used a variety of assessment tools and strategies to gather relevant
functional and developmental information, that she selected and administered the tests so as
not to be racially, culturally or sexually discriminatory, and that she used the assessment
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tools used in accordance with test instructions. She also administered the testsin the
student’s primary language, English.

17.  Second, District also established that the academic assessment in the
psychoeducational assessment was properly conducted. Ms, Moeller had a bachelor’ s degree
in education and special education credentials. She had at least five years of experience asa
special education teacher in RSP. She had conducted 150 academic achievement
assessments and was employed by District as an RSP teacher for three years. Shewas aso
familiar with Student, as she was histeacher. She assessed and taught children with the
suspected disabilities of SLD, ADHD, OHI and ED. She conducted arecord review that
included District’ s February 2008 triennial assessment of Student, reviewed Parent
guestionnaires and administered the W-J 111 to Student. The results of the W-J 111 showed
that Student’ s academic skills and his ability to apply those skills scored in the average range
when compared to children hisage. Ms. Moeller identified mathematics as a continuing area
of weakness and need for Student. Ms. Moeller considered and ruled out the presence of a
SLD, because, while the assessment results demonstrated that Student was deficient in broad
mathematics and mathematical calculation, the results did not show a severe discrepancy
between achievement and cognitive ability. Rather, she believed that the results supported a
determination of a secondary digibility of OHI due in part to a medical diagnosis of ADHD.
She also believed the primary disability should remain ED. In support of her conclusions
that Student still qualified for services under the disability category of ED, Ms. Moeller
testified that Student displayed severe and defiant behavior problemsin her class, which was
consistent with his previous history of behavior problems. Ms. Moeller considered the
results of the academic assessment valid, as she used the assessment tools in accordance with
test instructions. Also, she was knowledgeable of Student’s academic deficiencies and his
needs, and used a variety of assessment tools and strategies to gather relevant functional and
developmental information. In addition, the tests and assessment materials were validated
for the specific purpose for which they were used, and she selected and administered tests so
as not to beracially, culturally or sexually discriminatory. Finally, Ms. Moeller administered
the testsin the student’ s primary language.

18.  Third, District also met its burden of showing that the assessment of Student’s
psychological functioning and behavior was properly conducted. Ms. Page-Godlin was a
highly credentialed school psychologist for 16 years, and had been employed by District for
10 years. Ms. Page-Goslin, who conducted Student’ s the psychological assessments, had a
bachelor’ s degree in psychology and a master’s degree in education. She also had a Pupil
Personnel Credential in psychology and is a certified Behavior Intervention Case Manager
(BICM). She had administered an average of 60 assessments per year over the span of her
16-year career as a school psychologist. She observed Student in various classroom settings,
reviewed Student’ s educational records, and administered the BASC-2, MASC, and RAD-2
to Student.

19. With respect to the administration of the BASC-2, while Ms. Page-Goslin

administered the BASC-2 TRS to Ms. Moeller only, she included an F index score and the
overall F index score wasin the acceptable range. She also conducted a records review,
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including prior behavior assessments, and conducted teacher observations. The evidence
established that the use of the combined assessment instruments addressed Student’ s unique
behavior needs and the assessment was appropriate. Asto the cognitive assessment Ms.
Page-Godlin testified that in the absence of permission to conduct a cognitive assessment, she
reviewed District’ sinitial cognitive assessment conducted in January and February 2008.
She found a scoring error in the prior evaluator’s scores of the Cognitive
Ability/Achievement Discrepancy Table and corrected it. The prior evaluator had found,
based upon the scores, that Student did not have a severe discrepancy between ability and
achievement and did not meet the criteriafor servicesasachild withaSLD. Ms. Page-
Godlin did not reference the correction in her Assessment Report, because it neither changed
the outcome of the scores or test results, nor did it change her overall conclusions of

Student’ s cognitive ability. Ms. Page-Godlin testified that based upon the assessment results
Student continued to be eligible for special education services under the disability category
of ED and additionally qualified for services under OHI duein part to the medical diagnosis
of ADHD. Her testimony concerning the absence of SLD €ligibility was consistent with that
of Ms. Moeller. The evidence established that she was qualified to administer the tests and
assessment materials. Ms. Page-Godlin used avariety of assessment tools and strategies to
gather relevant functional and developmental information, and she selected and administered
the tests so as not to be racialy, culturally or sexually discriminatory. She administered the
tests in Student’ s primary language.

20.  Student’scriticisms that the multidisciplinary assessment is fatally flawed and
invalid are without merit. Specifically, Student’s criticism that the school psychologist
inappropriately relied on the February 2008 cognitive assessment, which was scored
incorrectly by the prior evaluator, yet not mentioned in the assessment report, is not
persuasive. Student presented no evidence that Ms. Page-Godlin’s review of the February
2008 Cognitive Assessment was inappropriate. The evidence shows, through the credible
testimony of Ms. Page-Godlin that she only used the report as a point of comparison to her
own assessment of Student to confirm the overall accuracy of her assessment. Because
Parent refused to consent to Ms. Page-Godlin performing additional tests to assess Student, it
was reasonable and appropriate for Ms. Page-Godlin to refer to the February 2008 assessment
for any supplemental information that would help develop a more comprehensive evaluation
of Student. Based upon the information Ms. Page-Godlin had at the time of the assessment,
she properly concluded that the previous assessment when read with his current overall
performance on the W-J I 1 suggested this was an accurate assessment of his overall
performance.

21.  Student’scriticism of the administration and results of the BASC-2 is equally
unpersuasive. Although Student asserts that the failure to obtain more than one teacher
rating scale was afatal error that invalidated the assessment results, the law does not support
this position. Student relies upon aprior ruling in the matter of Rialto Unified School
District v. Sudent, OAH Case No. N 2006080715. In Rialto, the ALJruled that District’s
assessment was not appropriate because of numerous errors which rendered the assessment
resultsinvalid. Among those errors was the district’s failure to include more than one
teacher rating scale. The ALJfound that the author’ s instructions to the BASC-2 encouraged
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examinersto obtain TRS ratings from two or more teachersin order to learn whether a
child’ s behaviors can be generalized across settings when comparing behaviors at home and
school. The ALJfound that it was particularly important in the Rialto case to have obtained
more than one TRS because the teacher’ s F-Score was in the extremely negative range and
threatened the validity of the BASC-2. The Rialto case does not support Student’s
contention in the present matter, and the case isinapposite. In the instant case, the TRS was
provided by Ms. Moeller, Student’s RSP teacher. The results of the TRS yielded an F-Score
that fell within the acceptable range, indicating the absence of extremely negative views
toward Student. The assessment tools also included classroom observationsin four different
classrooms and teacher interviews.

22.  Tothe extent Student contends the assessments were flawed because the
records from his prior school were not considered, his contention fails. The evidence shows
that District requested Parent provide Student’ s records from his prior placement at Y orbita
Elementary but did not receive all of the records until on or about March 3, 2011, after the
Psychoeducational Assessment was completed. However, due to the numerous delaysto the
| EP process that resulted from District accommodeating the schedule of Student’ s parent,
advocates, and attorney, the information was obtained prior to the |EP team meetings.
Further, the records District did possess from Student’s prior enrollment and an FAA from
Y orbita Elementary provided the District with sufficient information to know that Student’s
suspected areas of disability related to ED, SLD and OHI.

23.  Student also argues that the assessments were flawed because Student should
have been found eligible under the category of SLD, not ED. Student’s contention that the
assessments were improper because he was found eligible under ED is meritless because the
determination of achild’s eligibility is made by the |EP team and is not |eft solely to the
assessors. (Ed. Code, 8 56329, subd. (a)(1).) Even so, Ms. Moeller and Ms. Page-Godlin
credibly testified that although Student had weaknesses in the area of mathematical
calculation and broad mathematics, the properly conducted assessments showed that no
severe discrepancy existed between Student’ s achievement and his cognitive ability for
purposes of SLD dligibility. Rather, the evidence showed that the assessors properly focused
on ED and OHI because Student’ s inability to access his education was related moreto his
behavior.

24.  Student further contends the assessments were flawed because of District’s
failure to consider environmental or cultural factorsto rule out ED. Student assertsthat his
problemsin the educational setting were attributed to his history of homelessness; however,
this position is not supported by the evidence. Parent testified that she and Student were
homel ess when Student transferred into District on December 2010. However, he was not
homel ess at the time Parent consented to the assessment plan in January 2011, or at the time
of the assessments. More importantly, there was no evidence that Student was homeless
during his prior enrollment in the District, or while attending school in his prior district. Ms.
Page-Godlin persuasively testified that even if Student was homeless at the time of the
assessment, she would have reached the same dligibility recommendations in light of the
assessment results and Student’ s history of inappropriate behaviors existing to a marked
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degree over aperiod of time from District’ sinitial ED determination in 2008 to his
evaluation at Y orbita Elementary in the Rowland School District, and continuing through his
recent behavior upon re-enrollment in the District.

25.  Insum, the evidence establishes that each of the evaluators were qualified and
trained to administer tests and assessment materials in conformance with the instructions
provided by the producer of such tests; they were “knowledgeable of the student’s disability”
and “competent to perform the assessment each of the evaluators were qualified and trained
to administer tests and assessment materials in conformance with the instructions provided
by the producer of such tests; they were “knowledgeable of the student’ s disability” and
“competent to perform the assessment. The evidence also establishes that District used a
variety of assessment tools and strategies to gather relevant functional developmental
information; the tests and assessment materials were validated for the specific purpose for
which they were used; the tests were selected and administered so as not to be racially,
culturally or sexually discriminatory; and were provided and administered in the student’s
primary language, English. District has met its burden of showing that the multidisciplinary
psychoeducational assessment was appropriate. (Factual Findings 1 through 29 and Legal
Conclusions 1 and 4 through 25.)

Student’ s Issue — |EP Scheduling and Attendance by Attorney for District

26.  Student contends that District failed to cooperate with Parent in scheduling
| EP team meetings at mutually agreeable and convenient times and locations. Student
further contends that District included District’ s attorney at the | EP team meetings of January
26, 2011, and March 25, 2011, when Parent could not have an advocate present. Student
assertsthat Digtrict’ sfailure deprived Parent of meaningful participation in the |EP decision-
making process, which amounted to a procedural violation and denial of FAPE. District
contends that District staff fully cooperated with Parent in scheduling | EP team meetings.
District further contends that Parent never requested a specific location for the | EP meetings,
and that District fully cooperated in accommodating Parent and her representatives. District
further contends that the facts show that District did not have an attorney attend the January
26, 2011 |EP meeting, and even so, the IDEA does not prohibit District from having its
attorney present at | EP meetings.

Applicable Law

27. Federa and State law require that parents of a child with adisability must be
afforded an opportunity to participate in meetings with respect to the identification,
assessment, educational placement, and provision of a FAPE to their child. (20U.S.C. 8§
1414(d)(1)(B)(i); Ed. Code, 88 56304, 56342.5.) A district must ensure that the parent of a
student who is eligible for special education and related servicesis a member of any group
that makes decisions on the educational placement of the student. (Ed. Code, § 56342.5.)
Among the most important procedural safeguards are those that protect the parents’ right to
be involved in the development of their child's educational plan. (Amanda J. v. Clark County
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Sch. Dist. (9th Cir. 2001) 267 F.3d 877, 882.) Accordingly, at the meeting parents have the
right to present information in person or through arepresentative (Ed. Code, § 56341.1.)

28. A district must notify parents of an |EP meeting “early enough to ensure that
they will have an opportunity to attend”, and it must schedul e the meeting at a mutually
agreed on time and place. (34 C.F.R. § 300.322(a)(2)(2006); Ed. Code, 88 56043, subd. (€);
56341.5, subds. (b),(c).) A district may not conduct an | EP team meeting in the absence of
parents unlessit is “unable to convince the parents that they should attend”, in which case it
must:

... Keep arecord of its attempts to arrange a mutually agreed on time and
place, such as--

(1) Detailed records of telephone calls made or attempted and the
results of those calls,

(2) Copies of correspondence sent to the parents and any responses
received; and

(3) Detailed records of visits made to the parents’ home or place of
employment and the results of those visits.

(34 C.F.R. 8 300.322(d)(2006); Ed. Code, § 56341.5, subd. (h); see, Shapiro v.
Paradise Valley Unified School Dist., No. 69 (9th Cir. 2003) 317 F.3d 1072, 1077-1078.)

29. A parent has meaningfully participated in the development of an IEP when she
isinformed of her child s problems, attends the | EP meeting, expresses her disagreement
with the |EP team’ s conclusions, and requests revisions in the |EP. (N.L. v. Knox County
Schs. (6th Cir. 2003) 315 F.3d 688, 693.) A parent who has an opportunity to discuss a
proposed | EP, and whose concerns are considered by the |EP team, has participated in the
|EP process in a meaningful way. (Fuhrmann v. East Hanover Bd. of Educ. (3d Cir. 1993)
993 F.2d 1031, 1036.)

30.  AnIEPteam must include at least one parent; a representative of the local
educational agency; aregular education teacher of the child if the child is, or may be,
participating in the regular education environment; a special education teacher or provider of
the child; an individual who can interpret the instructional implications of the assessment
results, and other individuals who have knowledge or special expertise regarding the pupil,
asinvited at the discretion of the district, the parent, and when appropriate, the student. (20
U.S.C. § 1414(d)(1)(B)(i), (iv-vi); Ed. Code, § 56341, subds. (b)(1), (5-6).)

31. Inmattersalleging procedural violations, adenial of FAPE may only be
shown if the procedural violations that occurred which impeded the child'sright to FAPE,
significantly impeded the parents opportunity to participate in the decision making process
regarding the provision of FAPE, or caused a deprivation of educational benefits. (Ed. Code,
8 56505, subd. (f)(2); see also W.G. v. Board of Trustees of Target Range School District No.
23 (Target Range) (9th Cir. 1992) 960 F.2d 1479, 1484; (M. L., et. al., v. Federal Way (9th
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17 Cir. 2004) 394. F.3d 634, 653.)

32. Under the IDEA and State law, children with disabilities have theright to a
FAPE. (20 U.S.C. § 1400(d); Ed. Code, § 56000.) The term “free appropriate public
education” means special education and related services that (A) have been provided at
public expense, under public supervision and direction, and without charge; (B) meet the
standards of the state educationa agency; (C) include an appropriate preschool, elementary
school, or secondary school education in the state involved; and (D) are provided in
conformity with the individualized education program required under section 1414(d) of title
20 of the United States Code. (20 U.S.C. 8§ 1401(9).). “Special education” isinstruction
specially designed to meet the unique needs of a child with adisability. (20 U.S.C. §
1401(a)(29).)

33.  InRowley, the Supreme Court held that the IDEA does not require school
districts to provide specia education students the best education available, or to provide
instruction or services that maximize a student’ s abilities. (Rowley, supra, 458 U.S. at p.
198.) School districts are required to provide a “basic floor of opportunity” that consists of
access to specialized instruction and related services individually designed to provide
educational benefit to the student. (1d. at p. 201; J.L. v. Mercer Island School Dist. (9th Cir.
2009) 575 F.2d 1025, 1035-1038.)

34.  The Supreme Court has noted that the IDEA assumes parents, aswell as
districts, will cooperate in the IEP process. (Shaffer v. Weast, supra, 546 U.S. at p. 53
[noting that “[t]he core of the [IDEA] ... isthe cooperative process that it establishes between
parents and schools’, and describing the “significant role” that “[p]arents and guardians play
... iInthe |EP process’]; see aso, John M. v. Board of Educ. of Evanston Tp. High School
Dist. 202 (7th Cir. 2007) 502 F.3d 708, 711, fn. 2; Patricia P. v. Bd. of Educ. of Oak Park
(7th Cir. 2000) 203 F.3d 462, 486; Clyde K. v. Puyallup School Dist., No. 3 (9th Cir. 1994)
35 F.3d 1396, 1400, fn. 5 [rgjecting a"my way or the highway" approach by parents
attorney].)

35.  When parental non-cooperation obstructs the |EP process, courts usually hold
that procedural violationsin that process do not deny the student a FAPE. In C.G. v. Five
Town Community School Dist. (1st Cir. 2008) 513 F.3d 279, for example, the Court of
Appeals held that an I|EP was incomplete only because of parents obstruction of the IEP
process, and if parents had cooperated, the |EP would have been adequate. The procedural
error was held harmless.

Analysis of Student’ s Issue

36.  Based upon the evidence, Parent was not deprived of meaningful participation
in the |EP team meetings of January 26, 2011, March 25, 2011, and April 29, 2011, because
they were not properly scheduled. Dr. Maughan and Ms. Moeller credibly testified about
District’s numerous notices to Parent to attend | EP meetings, which Parent confirmed in
writing. The evidence shows that District met all of the requirements under the law in the
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scheduling of each |EP team meeting during the relevant period in this case. District gave
timely notice of each meeting, identifying the time and place of the meetings. Despite
Parent’ s contention that District intentionally scheduled the meetings at her inconvenience,
the evidence overwhelmingly showed otherwise. Parent admitted timely receiving each |EP
meeting notice at her address of record, she gave written acknowledgement that she received
reasonabl e notice of the meetings, and she did not recall ever requesting a specific meeting
location. Parent’s advocate credibly testified that she requested a special accommodation
from District which required that | EP meetings be scheduled at District’s Special Services
Center, and that she informed Parent of the arrangement.

37.  Theevidence establishes that Parent and her attorney tended to be
uncooperative in scheduling the |IEP meetings. There were several instances where Parent
confirmed her attendance and then notified District she would not attend. The circumstances
surrounding the scheduling of the March 3, 2011 |EP meeting is an example of her non-
cooperation. Specificaly, the evidence shows that after District received Parent’ s written
requests on February 11, and 14, 2011 for an |EP meeting, as well as her representation that
she would be bringing Carol Behrens as her advocate, District’ s attorney notified Ms.
Behrens on February 17, 2011, of its offer to schedule the IEP meeting for March 3, 2011, at
9:00 am. to conduct Student’ striennial review. District also provided three aternate dates if
Parent could not attend on March 3, 2011. Even though Parent responded on February 22,
2011, advising she would attend the March 3, 2011 | EP meeting with her advocate, Parent
notified District three days later that her advocate could not attend because of insufficient
notice. Three days after that, Parent cancelled the meeting due to the reported hospitalization
of her advocate. Despite District’s continuing efforts to accommodate Parent, Parent
ultimately refused to sign awaiver of the March 5, 2011 statutory deadline to hold Student’s
triennial review, and then Student’ s attorney insisted on meeting on March 4, 2011. Yet, on
the day of the meeting, Student’s attorney advised District that neither she nor Parent would
be attending the meeting, leaving Ms. Behrens to attend the meeting by speakerphone.
However, at the time of the meeting, Ms. Behrens initialy requested a delay in the meeting
to submit awritten request to reschedul e the | EP meeting, and then advised that she would
not be acting as Parent’ s advocate. These actions resulted in the further delay of Student’s
triennial review.

38. Inaddition, Parent engaged in more delaying tactics between March 4, 2011,
to March 24, 2011. On March 6, 2011, and March 7, 2011, District received letters from
Parent and Ms. Behrens respectively, requesting an |EP meeting on be scheduled on Fridays
only. Parent requested March 11, 2011, at 11:00 am. District responded and told Parent that
March 11, 2011, was not feasible and offered three alternate dates of March 18, 25, and April
2, 2011, at 8:30 am. Parent and Ms. Behrens accepted the date of March 25, 2011, but
wanted the meeting at 11:00 am. instead of 8:30 am. On March 14, 2011, District gave
notice to Parent scheduling the |EP meeting for March 25, 2011, at 11:00 am. Mother
confirmed receipt of notice and acknowledged she received reasonabl e notice and noted she
would attend. On March 22, 2011, District received a notice of representation on behalf of
Student from Lighthouse Advocacy. Student’s new representative agreed to attend the IEP
team meeting scheduled for March 25, 2011, at 11:00 a.m., and informed Parent of the time
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and place of the meeting. Parent attended this meeting with advocate Huffman but the
meeting was continued when Ms. Huffman learned for the first time of additional issues
concerning Student’s program. Following the above delays, which were attributable to
Parent, the last | EP meeting to complete the triennial review was scheduled for April 29,
2011.

39. Insum, District made every effort to accommodate Parent’ s | EP scheduling
needs, and Student has failed to show a procedural violation of IDEA on this ground. Based
upon the credible testimony of Parent’s advocate Huffman, Dr. Maughan, and Ms. Moeller,
the evidence showed that the March 25, 2011 | EP team meeting date was arrived at for
Parent’ s convenience, and Parent and her advocate attended and fully provided input as team
members. The same occurred at the April 29, 2011 |EP meeting, which was scheduled to try
to accommodate for Parent’ s advocate being unable to make the initial date due to illness.
Ultimately, Parent attended alone because her advocate had withdrawn from representation,
an event outside the District’s control, which the evidence showed was related to Parent
seeking representation from both special education advocates and attorneys. Parent
ultimately attended the |EP and provided input of her concern about Student’ s behaviors and
his progress. The IDEA assumes parents, as well as districts, will cooperatein the IEP
process. Here, Parent’s inability to adhere to a mutually agreed upon meeting schedule,
changing her representation on at least three occasions, and failing to disclose that she had
filed a due process complaint while retaining and going forward with a new advocate,
resulted in the delay of completing Student’ s triennial review and the offer of a program and
servicesto Student.

40.  Student’sfurther contention that he was deprived of a FAPE because an
attorney attended an | EP meeting on behalf of District is equally meritless. Parent testified
that Digtrict’ s attorney did not attend the January 26, 2011 | EP team meeting and she did not
have an advocate present. The evidence establishes that District’ s attorney only attended the
March 25, 2011 | EP team meeting where Student’ s advocate was also present. Student
presented no evidence or authority to show that District was prohibited from inviting its
attorney to attend, particularly when Student’ s parent attended with an advocate. Not only is
Student’ s contention not factually supported, the IDEA did not prohibit District from having
its legal representative present. Based upon the evidence, Student failed to meet his burden
to show that District violated Parent’ s right to meaningful participation in the |EP process by
having its attorney present at either the January 26, 2011, or March 25, 2011 IEP team
meetings. Student has failed to meet his burden that District violated his procedural rightsto
aFAPE on thisground. (Factual Findings 1 and 30 through 50; Legal Conclusions 1 and 27
through 40.)
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ORDER

1. District’smultidisciplinary psychoeducational and health assessment, which
resulted in areport dated March 2, 2011, was appropriate, such that District need not fund an
|EE at public expense in the areas assessed.

2. All of Student’ srequestsfor relief are denied.

PREVAILING PARTY

Education Code section 56507, subdivision (d), requires that this Decision indicate
the extent to which each party prevailed on each issue heard and decided in this due process
matter. District prevailed on all issues.

RIGHT TO APPEAL THIS DECISION

Thisisafina administrative decision, and all parties are bound by it. Pursuant to
Education Code section 56506, subdivision (k), any party may appeal this Decision to a court
of competent jurisdiction within ninety (90) days of receipt.

Dated: October 11, 2011,

/s
STELLA L. OWENS-MURRELL
Administrative Law Judge
Office of Administrative Hearings
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