BEFORE THE
OFF CE OF ADMINISTRATIVE HEARINGS
STATE OF CALIFORNIA

In the Matter of:
ENCINITAS UNION SCHOOL DISTRICT, OAH CASE NO. 2012020128
V.

PARENTS ON BEHALF OF STUDENT.

DECISION

Administrative Law Judge (ALJ) Darrell Lepkowsky, Office of Administrative
Hearings (OAH), State of California, heard this matter in Encinitas, California, on September
10, 11, and 12, 2012.

Attorney Jonathan P. Read represented the Encinitas Union School District (District).
MariaWaskin, the District’s Director of Pupil Personnel Services, was present every day of
the hearing. Student and his parents (herein collectively referred to as Student) were
represented by Student’s mother (Mother). Neither Student nor his father attended the
hearing.

PROCEDURAL HISTORY OF THIS CASE

The District filed arequest for due process hearing with OAH on February 6, 2012,
seeking afinding that certain of the assessments it administered to Student were appropriate
and that, therefore, it was not required to fund independent educational evaluations (IEE’S)
requested by Student’s parents. On February 29, 2012, OAH granted the parties’ joint
request for a continuance of the initially scheduled hearing dates, which tolled the 45-day
time period for issuance of adecision in the matter. OAH granted several subsequent
requests for continuance made by Student.

At aprehearing conference (PHC) held on August 27, 2012, the ALJ convening the
PHC granted Student another continuance in order for Student to file an exhibit list and
witness list, which he had failed to do.

On August 28, 2012, Student, through Mother, filed a document in which Student
purported to amend his request for |EE’ s to broaden the scope of his previous request to the



District. Student, by this document, sought to broaden the scope of the due process hearing
to include these additional |1EE requests. Another PHC was convened on September 5, 2012.
The ALJwho convened that PHC informed Student’ s mother, who has represented Student
in pro per throughout these proceedings, that the issues for the due process hearing were
those stated by the District in its due process filing of February 6, 2012. The ALJinformed
Mother that an opposing party cannot amend a due process request. Therefore, Student could
not broaden the issues for the due process hearing. The ALJthen clarified the issues with the
parties and later issued an Order Following Prehearing Conference that restated those issues.

The due process hearing in this matter was convened by the undersigned ALJ on
September 10, 11, and 12, 2012. Student was again represented by Mother. During the
course of the hearing, Student again attempted to broaden the issues for the due process
hearing, objecting to the issues for hearing as stated in the Order Following Prehearing
Conference, as clarified again by the undersigned AL J several times during the hearing. The
undersigned AL J again explained to Mother that the scope of the hearing was defined by the
Didtrict in its due process request and that Student, as opposing party, could not amend,
broaden, change, or add to the issues. The ALJ therefore overruled Student’ s attempts to
litigate issues he wished to raise concerning allegations that other District assessments were
improper and/or that the District had violated Student’ s right to a free appropriate public
education in avariety of ways. The ALJexplained that Student needed to file his own due
process complaint if he wished OAH to address hisissues.

At the conclusion of the instant due process hearing, the AL J granted the parties
request for a continuance to file written closing briefs. Briefs were scheduled to be filed no
later than October 1, 2012. The District timely filed its brief on that day. However, on the
morning of October 1, 2012, Student filed arequest for a one-week continuance to file his
brief. The ALJgranted Student’ s request, ordering that Student file his brief by October 8,
2012. Student did not file a brief on that date and, as of the date of this decision, has not
filed hiswritten closing argument.

Instead, on October 10, 2012, Student filed what appeared to be a motion to re-open
or re-hear this case. Student raised the same issuesin his motion as he did at the PHC and at
hearing. Student appeared to contend that the hearing should be re-opened, or that a new
hearing should take place, in order for Student to present evidence regarding all assessments
ever administered to Student by the District since he was first found eligible for special
education in October 2009. Student also again made several other alegations that contended
the District had denied him a free appropriate public education, which Student wished OAH
to addressin anew hearing.

On October 11, 2012, the undersigned AL Jissued an Order addressing Student’s
motion to re-open or re-hear this case. In her Order, the ALJ reiterated that since the instant
matter was filed by the District, Student could not broaden, amend, alter, or re-write the
District’sissues, or have OAH address his own issues in the instant proceedings. The ALJ
again informed Student that he had the right to file his own request for due processif he



wanted OAH to address those issues he raised over which OAH hasjurisdiction. The ALJ
therefore denied Student’s motion to re-open or re-hear this matter.

Based upon the date the AL J gave Student for the filing of his written closing
argument, the ALJ deemed this matter submitted as of October 8, 2012, and closed the record
as of that date.

|SSUES!

l. Are the January/February 2011 speech and language (SL) assessment, the
March 2011 psycho-educational assessment, and the March 2011 functional behavior
assessment (FBA) of Student conducted by the District appropriate such that Student is not
entitled to independent educational evaluations (IEE’s) at public expense in those areas?

. Has Student waived hisright to request an |EE at public expense in the area of
occupational therapy (OT) pursuant to the February 17, 2011 settlement agreement between
the parties?

[11.  If Student has not waived hisright to an IEE in the area of OT, was the
District’s OT assessment of September 2010 appropriate such that Student is not entitled to
an |[EE?

FACTUAL FINDINGS
Background Information

1. Student isa six-year-old little boy who lives within the boundaries of the
District. Heliveswith Mother and has weekend visits with his Father. Student is presently
eligible for special education and related services under the category of autistic-like
behaviors. The District found Student eligible after conducting a comprehensive
multidisciplinary assessment of him between late 2009 and early 2010, and thereafter
proposed an individualized education program (1EP) for him. The multidisciplinary
assessment included an occupational therapy assessment administered by District
occupational therapist Joann Sorg.

2. Student’ s parents ultimately agreed to the implementation of Student’sIEP in
an inclusion preschool classroom at the Child Development Center (CDC) at the Solana
Beach School District (SolanaBeach). Solana Beach isamember of the same Special
Education Local Plan Area (SELPA) to which the District belongs. At the time of the

! The ALJ hasrestated the issuesin this case pursuant to discussions with the parties
at hearing, the testimony of witnesses, and the District’ s written closing argument.



assessments at issue in this case, Student was attending preschool at the CDC afew daysa
week. He also spent part of each week at a Y MCA preschool.

3. On May 7, 2010, Student filed a request for due processin OAH case number
2010050263. Among many other issues, Student contended that the District failed to assess
him appropriately in the areaof OT. In adecision issued on November 5, 2010, OAH found,
inter alia, that the District’s OT assessment of Student, conducted by Joann Sorg, was
appropriate. The November 5, 2010 decision by OAH in case number 2010050263 isres
judicata with regard to Ms. Sorg's OT assessment. Therefore, her assessment is not, and
cannot be at issue in the instant matter.

4. However, OAH did order the District to conduct a functional behavior
assessment of Student. The District complied with the order. It conducted its FBA in March
2011. Kim Sleichter (formerly Brown), a District autism and behavior specialist,
administered the FBA to Student. That FBA is one of the assessments at issue in the present
case.

5. In September 2010, the District agreed that another OT assessment was
warranted for Student. Kelli Donahue, an occupationa therapist with Solana Beach,
administered the assessment.

6. After Ms. Donahue completed her assessment, Mother requested that the
District fund an IEE in the area of OT. The District initially agreed to fund the OT |EE.
However, Mother and the District subsequently participated in an aternative dispute
resol ution mediation process through the SELPA. The parties entered into a settlement
agreement through this mediation process, which is dated February 17, 2011. Among other
issues resolved in this settlement, the District agreed to continue Student’ s eigibility for
specia education and related services through the end of the 2011-2012 school year. In
consideration of the settlement, Mother agreed to rescind her request for the OT IEE.

7. The District has not conducted another OT assessment of Student subsequent
to the assessment completed by Ms. Donahue.

8. At Mother’ s request and in preparation for Student’ s transition to kindergarten,
the District agreed to reassess Student in March, 2011. In addition to the FBA described
above, Lisa Ryder, a speech and language pathologist (SLP) employed by Solana Beach who
had been providing speech and language therapy to Student, administered a speech and
language assessment to Student. Melissa Dawson, a District school psychologist,
administered a psycho-educationa assessment, which included a socio-emotional
component.

0. The District convened an annual 1EP meeting for Student on January 4, 2012.
At that time, Mother requested that the District fund psycho-educational/ social emotional,
speech and language, functional behavior, and occupational therapy |EE’ s for Student.



10.  Inaletter dated January 13, 2012, Maria Waskin, the District’s Director of
Pupil Personnel Services, responded to Mother’ srequest. Ms. Waskin stated that the District
believed that its assessments were appropriate. Ms. Waskin aso reminded Mother that
Mother had agreed to rescind her request for an OT IEE in the February 17, 2011 settlement
agreement. The District timely filed the instant due process request on February 6, 2012,
after Mother declined to respond to the District’ s two written suggestions that she reconsider
her requestsfor IEE’s.

The District Speech-Language Assessment

11.  LisaRyder conducted the speech-language assessment of Student that he now
challenges. Ms. Ryder has an impressive resume. She has approximately 20 years of
experience as a Californialicensed speech and language pathologist. She received both her
bachelor’ s and master’ s degrees in communicative disorders from the University of
Redlands. In addition to her Californialicense, Ms. Ryder holds a Certificate of Clinical
Competence and a Clear teaching credential that permits her to teach in special day classes.
Shefirst worked as an SLP for a private clinic, providing direct speech and language services
to children and adults. Her work included transitioning children from her non-public agency
program to public school programs. During that time, she also helped develop an inclusion
program for young children. Ms. Ryder then taught a specia day class for children with
communicative disorders for two years before returning to the private sector for
approximately seven years. Ms. Ryder then spent two years as a visiting professor at the
University of Redlands before being hired as an SLP by the Solana Beach School District,
where she has been employed since 2006.

12.  Inaddition to her extensive experience as an SLP in both the public and
private sectors, Ms. Ryder has been the recipient of several grantsin the areas of speech
language pathology and inclusion studies. She also has co-authored several articlesin her
field of expertise and has received training in numerous specialized areas related to speech
and language issues, particularly those areas concerning children with autism. Ms. Ryder has
consistently worked with autistic children during her 20 year career, and has been
instrumental in developing programs to address the needs of autistic children in each of the
jobs she has held. She has assessed thousands of autistic children in her career and is very
cognizant of the fact that one of the primary concerns in assessing those childrenis
determining how their autism is manifesting itself and how it is affecting the child.

13.  Ms. Ryder provided speech and language services to Student at the Solana
Beach Child Development Center during 2010 and 2011. The CDC has severa types of
preschool classrooms. Student attended the full inclusion classroom where specia education
supports are imbedded in the classroom programming. Of the approximately 27 childrenin
that class only three had IEP's. Student was one of the three. Ms. Ryder provided direct
servicesto Student, first in a pull-out setting where the services were provided in an office
outside Student’ s classroom and then later in a push-in model where the services were
provided in the classroom itself. Ms. Ryder also provided collaborative speech services to



Student’ s teachers which included training and development behind the scenes so that
Student would become an independent |earner.

14. Ms. Ryder assessed Student over a 10-day period during January and February
of 2011. Shefirst reviewed Student’ s records and consulted with his parents and teachersin
order to determine their concerns before devel oping an assessment plan. Her assessment
consisted of several standardized tests; criterion referenced tests; a communication sampling
of Student; observations of Student in his classroom, on the playground, and in an office, al
during the testing process; additional reviews of hisrecords; and reports from hisinstructors.
Overadl, Ms. Ryder found Student cooperative during all 10 days of assessments. His
behavior was excellent and he participated in all tasks required of him. He easily shifted his
attention and focus between tasks that incorporated picture books, objectsto manipulate,
tasks that only provided auditory stimulus, play interactions, and storytelling activities.
Student followed the standardized instructions of the tests and asked for clarification when
needed. Student did not require reinforcements during the testing. Each test lasted from 30
minutes to two hours; Student self-monitored and regulated his behavior throughout each
testing session without reminders and with minimal breaks between the testing.

15.  Ms. Ryder took into consideration extensive input from Mother and Student’s
non-public agency applied behavior analysis provider in formulating the scope of her
assessment and the type of testing instruments she decided to use in assessing Student. She
then reviewed prior assessments administered to Student by his school districts as well as by
outside assessors. Rady Children’s Hospital (Rady) had assessed Student in August 2008
and November 2009 in the area of speech and language. Both assessments found that
Student had normal expressive and receptive speech and language skills. However, both
assessments also noted deficits in Student’ s pragmatic language skills. Ms. Ryder questioned
that conclusion because the Rady assessments did not include observations of Student at
school across multiple days or contexts and because the assessment did not include formal
assessment procedures in the area of pragmatic language. Rather, the conclusion was based
upon Student’ s interaction with adults during a single clinic-based assessment session. Ms.
Ryder also noted in her report that Student has participated in agroup social language
therapy program after Rady’ s November 2009 assessment, from which he was discharged in
April 2010 based on his significant progress.

16. Ms. Ryder also reviewed the previous school -based assessments of Student
and his|EP's. Student’ steachers had reported in May 2010 that they had no concerns about
Student’ s language comprehension, expression, or sound production. Although the school
staff had recommended decreasing Student’ s speech and language services, Student’ s parents
did not agree to the change.

17.  The other tests Ms. Ryder reviewed included past and present OT, adaptive
physical education, and autism assessments of Student. Ms. Ryder also wanted to contact
private outside providers who were assessing Student at the time. Student’s parents declined
to provide permission for her or other Solana Beach or District staff to do so.



18.  Finaly, Ms. Ryder noted that Student’s educational program at the CDC was
in direct alignment with recommended preschool curriculum in Californiaacross al areas of
instruction. She noted that Student had progressed substantially, asindicated by his
acquisition of developmentally expected skills across all domains. Student independently
accessed and participated in the general education preschool curriculum and activities, and
had met or exceeded his goals.

19.  The purpose of Ms. Ryder’s assessment was to test Student in al areas of
suspected disability related to language. These areas consisted of speech, sound production,
voice and fluency, pragmatics, syntax, and auditory processing. The latter area was of
particular concern to Student’ s parents.

20.  To assess Student’ s pre-academic language concept skill development, Ms.
Ryder administered the Bracken Basic Concept Scale, Third Edition-Revised (BBCS-3).
Thistest looks at social vocabulary. Student’s scaled score of 15 was in the advanced range.
Student demonstrated an understanding of colors, numbers, shapes, size comparisons and
letters, all within the average expectations for a boy of hisage. Ms. Ryder’ s observations of
Student in the classroom indicated that he demonstrated independence in the functional use
and understanding of early language-based pre-academic concepts correlating to those
assessed by the BBCS-3. Student demonstrated age appropriate development in his social
emotional functions, language and literacy, reading, and mathematics. Ms. Ryder found that
Student’ s performance on this assessment and his comprehension and use of language in the
classroom, were consistent and were within average expectations.

21.  Ms. Ryder administered the Comprehensive Assessment of Spoken Language
(CASL) to Student to assess his receptive and expressive language skill development. The
CASL looks at semantics, syntax, morphology, and pragmatics. It isdesigned to assess a
child’ s knowledge, language processes, and abilities needed to be successful in an
educational setting. The CASL contains five subtests: antonyms, Syntax construction,
paragraph comprehension, pragmatic judgment, and core composite. Standard scores on the
CASL are based on the mean being 100. Student scored in the solid average range in
antonyms (109) and syntax construction (102), and in the above average range in paragraph
comprehension (125), pragmatic judgment (120), and core composite (118).

22.  Student’sscores on the CASL indicated that he did not have oral language
deficits and that he had fully developed, age expected knowledge of the structure of language
and of the processing of language. Student demonstrated age appropriate knowledge of and
ability to use word combinations and simple to complex sentences and paragraphs. He also
utilized expected grammar forms and constructions of sentences and phrases that were
syntactically correct. Student demonstrated the ability to recognize and apply language
functional to different social vignettes. Ms. Ryder noted that Student’ s performance on the
CASL resembled his functioning in the classroom as well as across other school learning
environments.



23. At hearing, Ms. Ryder testified that Student was developing early narrative
language, which has a direct correlation to literacy. Therefore, one of the testing tools she
used to assess Student was to collect three samples of how he was using language in socid
settings. Thisis called ethnocentric observation: seeing whether the child is generaizing his
language skillsto his curriculum. Ms. Ryder collected |anguage samples while Student was
playing with arace track, with Legos, while he was describing a picture, in general
conversation, and during an arts and crafts activity. She then analyzed the samples for what
iscalled “mean length of utterance” (MLU), the amount of words per sentence. In her
assessment report, Ms. Ryder explained that one authority in the field of speech and language
has determined that the MLU for a child of Student’s age (60 to 61 months at the time of
testing) should be between 4.44 and 6.82. Another authority has determined the average to
be between 4.0 and 6.8. Student’ s language samplesindicated MLU’s of 4.62 when he was
playing with Legos; 5.6 when he was playing with the racetrack, describing pictures, and in
genera conversation, and 5.79 during arts and crafts and another time describing pictures.
All are within the average range determined by both authorities in the study of speech and
language.

24.  To supplement the syntax construction subtest of the CASL and the language
sample analysis, Ms. Ryder administered atesting tool called the Structured Photographic
Expressive Language Test-Preschool 2 (SPELT-P2) to Student. Ms. Ryder’s purpose was to
look in more depth at Student’ s abilitiesin grammar and language formsin order to more
closely pinpoint his acquisition of specific elements of language. Student’s standard score of
114 on the SPEL T-P2 was well within the average range, placing him in the 89th percentile
of children hisage. The test results confirmed Student’ s strong understanding and use of age
expected language concepts. Together with Student’ s results on the CASL and his language
samples, Student’ s results on the SPEL T-P2 ruled out the existence of a communication
disorder in morphology and syntax.

25.  Inorder to explore Student’ s pragmatic language capabilities, Ms. Ryder
administered the Children’s Communication Checklist-2 (CCC-2). Thisisaratings checklist
compl eted by people who interact with a student. It coversthe areas of articulation, syntax,
grammar, and pragmatics. The main purpose of the CCC-2 isto determine whether the child
has a pragmatic or spoken language deficit. The results also assist in determining whether
further assessment is warranted for an autism spectrum disorder. Ms. Ryder asked Student’s
two teachers, a District behavioral speciaist, and Mother to compl ete the ratings.

26.  The mean standard score on the CCC-2 is 100 points. The ratings given by
Student’ sfirst teacher resulted in a standard score of 136, placing Student in the 99th
percentile, in the above average range of expectations for aboy hisage. The ratings by
Student’ s second teacher resulted in a score of 160, placing Student in the 99.9th percentile
and in the above average range of expectations. The behavior specialist’ sratings resulted in
a standard score of 130, which placed Student in the 98th percentile, also in the above
average range of expectations. The only ratings that were outside of the above average range
were those completed by Mother. Her ratings resulted in a standard score of 68, in the
second percentile and in the below average range of expectations.
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27.  Ms. Ryder aso administered the Test of Narrative Language (TNL) to
Student. The results of the TNL provide a baseline of a child’s acquisition of narrative
language abilities for textual memory, textual cohesion, textual organization, and ability to
formulate multiple sentences around a common theme. According to research authorities
referenced by Ms. Ryder in her assessment report, the narrative language skills assessed
through the TNL form the foundation for social and academic discourse in school-aged
children. Student scored within the average range for narrative comprehension and oral
narration, and in the superior range for narrative language ability.

28.  Ms. Ryder explained in her assessment report and during her testimony at
hearing that many pre-school aged children do not have the language skills to produce good
resultson the TNL. The test requiresthe child to give anarrative. The assessor |ooks for
certain language markersin the narrative to score the test. Ms. Ryder had another speech
language pathologist review Student’ s responses and score them because Student scored
higher than did most children aged five, as Student was at the time Ms. Ryder assessed him.

29.  Student’s scores on the TNL indicated that he was proficient in narrative
discourse. Hisresultsruled out the existence of any discrepancy between narrative
comprehension and oral narration. Ms. Ryder also noted that observations of Student in the
classroom and at play as well as reports by his teachers supported afinding that Student
could functionally use language and generalize narrative language skills to the classroom and
in social play interactions with his peers. Ms. Ryder also noted that Student’ s successful
performance on the TNL reflected that he had had rich narrative experiences in home and
school environments.

30. Ms. Ryder administered an assessment called the Preschool Language
Assessment Instrument 2 (PLAI-2) to Student in order to assess his discourse abilities that
resemble language exchanges in an educational setting. This assessment is one of the best
estimates of achild’'s current ability to produce and understand verbal communication. The
assessment contains four core components that progress from basi ¢ to complex language
demands. Student’s abilities were assessed through his naming objects, pointing to objects
when named for him, responding to questions about attributes of objects, integrating several
elementsinto a unified idea, responding to questions that required describing similarities and
differences, reasoning about features of objects, and what may, might, could, or would
happen to materials under specific conditions. Student’ s scores on the matching subtest of
this assessment were in the 63rd percentile, placing him in the average range. His scores on
the selective analysis and reordering subtests were both in the 84th percentile, placing himin
the above average range. Student’ s scores on the reasoning subtest were above the 99th
percentile, placing him in the very superior range.

31. ThePLAI-2 asolooks at modes of response of the child being assessed. The
test results include scores for receptive and expressive language, and for the child’' s discourse
ability. Student’s scores for receptive language were in the 99th percentile, in the very
superior range. Hisexpressive language scores were in the 95th percentile, in the superior



range. Student’s discourse ability score was above the 99th percentile, and therefore also in
the very superior range.

32.  Inorder to obtain an even more compl ete representation of Student’ s language
abilities, Ms. Ryder conducted several observations of Student across learning environments
at his school over four separate days. She also reviewed classroom data taken of Student.
Running records of data were completed during the four daysto monitor Student’s
participation in classroom activities with respect to use of communication intentions and
functions. The observations indicated that Student did not require differentiated lessons or
scaffolding of language in order to participate in class. Student also evidenced the use of a
variety of non-verba and verbal communicative functions that included greeting; denying
and protesting; predicting; requesting information, objects, actions, or clarification; making
choices; making comments; answering gquestions and expanding on answers; taking turns,
attending to peers and adults who were speaking; initiating conversations, changing topics;
asking questions; closing conversations; and maintaining adequate eye contact.

33. Ms. Ryder concluded that, based upon the observations and her review of staff
reports, Student was able to independently and successfully participate in several different
educational activities that contributed to his further development in classroom discourse and
communication development. Ms. Ryder’s conclusion was that both formal testing and
observations of Student ruled out the presence of a communication disorder in Student’s
ability to maintain communication discourse because he was able to independently manage
the language demands of a classroom.

34.  Thenext testing tool Ms. Ryder used to assess Student was a communication
sampling to review Student’ s speech sound production and his voice and fluency. Ms. Ryder
took language samplings of Student during his play interactions. She also had him do picture
descriptions and story narrative tasks. Normally, Ms. Ryder would only do one such
language sampling. However, to be certain of her resultsin light of the many concerns
expressed by Mother regarding Student’ s speech, as indicated above, Ms. Ryder did four
language samplings. Each sample consisted of 100 spoken words that were rated for
accuracy of consonant and vowel production. Ms. Ryder found that Student’ s speech was
fluent with normal nasal resonance. His speech wasintelligible across all samples.

Although she detected some sound substitutions, these did not significantly affect Student’s
ability to successfully communicate with histeachers or with his peersin the context of small
class discussions or during one-to-one interactions.

35.  Student accurately produced between 96 and 100 words correctly on each of
the four language samples. Ms. Ryder noted that although accurate production of three-
syllable wordsis not fully expected until achild is seven years old, Student demonstrated
abilities to produce multiple syllable words of varied form. Although Student had afew
articulation errors for the “1,” “r,” and “th” sounds at the beginning of afew words, he was
able to pronounce the sounds correctly most of thetime. Ms. Ryder also noted that full
acquisition of the “1” sound is not expected until six years of age; for the “r” sound, until
seven years of age; and for the “th” sound, until eight years of age. Therefore, the few errors
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Student made were developmentally expected at his age (five years, one month) rather than
language deficits that needed intervention.

36. Inher report, Ms. Ryder noted that speech and language research authorities
believe that further testing of Student would not be warranted because he was able to
functionally and intelligibly communicate with adults and his peers. However, again due to
Mother’ s concerns about Student’ s spoken language, pragmatic language skills, and potential
auditory processing deficits, Ms. Ryder made the clinical judgment to further investigate
Student’ s speech production skillsin order to rule out or rulein any disorder in Student’s
speech sound production.

37.  Ms. Ryder decided to administer a standardized assessment called the
Goldman Fristoe Test of Articulation-2 (GFTA-2), which she termed “the gold standard of
speech articulation” assessment. The GFTA-2 assesses speech sound production at the
singleword level. Another District SLP assisted Ms. Ryder in the administration of this
assessment. The results of the GFTA-2 indicated that Student was making afew errorsin
articulation that should have been corrected developmentally by age five. However, the
errorswere only made in afew words. For example, athough Student deleted an “n” in the
word “banana,” he accurately produced the “n” sound in the middle of all other words tested.
Overall, Student’ s results on the GFTA-2 were in the 22nd percentile, which wasin the
average range for achild his age.

38.  In her assessment report, Ms. Ryder stated that the aggregate of her assessment
indicated that Student did not have a speech and language impairment. Therefore, normally
an auditory processing assessment generally would not be warranted. However, Mother had
requested that Student be assessed in the area of auditory processing based upon concerns
expressed by Rady Children’s Hospital in an assessment report the year before Ms. Ryder’s
assessment. Ms. Ryder therefore administered severa other assessment tools to rule out or
rule in the need for additional testing in the area of auditory processing.

39. Thefirst tool Ms. Ryder used was the SCAN-3 for children. Thetestis
designed to assess a child’'slevel of performance for putting meaning to auditory information
for the purposes of participating in sound symbol, early spelling, vocabulary, and reading
tasks. The SCAN-3 first has a screening portion that tests auditory figure-ground and
competing words/freerecall. Student’s score of 39 was above the “pass’ criterion of 33. On
the competing words/free recall portion of the screening, Student’ s score of 20 was above the
“pass’ criterion of 14. On the diagnostic testing portion of the SCAN-3, which includes
subtests of filtered words, auditory figure ground, competing words/directed ear, and
competing sentences, Student scored in the above average range on the first two subtests, and
in the average range on the latter two. Student’s auditory processing composite standard
score was 113, where the mean was 100. This placed Student within average limits.

40.  Ms. Ryder then administered the Illinois Test of Psycholinguistic Abilities-3
(ITPA-3) to Student. Thistest identifies weaknesses present in a child’s linguistic processes
necessary for spoken language. It determinesif achild has acquired some of the readiness
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skills for reading and writing. The results of the test indicate if a child needs interventions.
The subtests of the I TPA-3 are composed of spoken analogies, spoken vocabulary,
morphological closure, syntactic sentences, sound deletion, and rhyming sequences.
Student’ s scores on each of these subtests were in the average range except for
morphological closure, where Student scored in the above average range.

41.  Inorder to supplement the ITPA-3, Ms. Ryder administered portions of the
Comprehensive Test of Phonological Processing (CTOPP). In thislatter test, Student
demonstrated within average abilities to select words with the same initial and final sounds.
He also demonstrated average ability to retrieve phonological information and complete
tasks similarly for decoding unfamiliar words during pre-reading fluency tasks.

42.  Finally, Ms. Ryder administered atest called the Language Processing Test -3
(LPT-3) to assess Student’ s discrete skillsin a systematic succession from simple to complex
language processing. The areas tested were associations, categorization, similarities,
differences, and attributes. Student’ s standard scores on the LPT-3 ranged from alow of 95
to ahigh of 114, al of which were within average limits. The results of thistest ruled out the
presence of language processing deficiencies since Student was within average expectations
inall areas.

43.  Based upon her classroom observations, reports from Student’ s teachers,
Student’ s classroom performance, and hisresults on all tests, Ms. Ryder found that Student
had appropriate early phonological awareness and phonological memory skill development.
Based upon her assessments of Student in the areas of expressive and receptive language,
Ms. Ryder concluded that Student’ s syntax, semantics, and pragmatic language were within
normal limits for achild hisage. She aso concluded that the assessment results indicated
that Student was not at risk for an auditory processing disorder. The test results aso
indicated that Student did not have an articulation disorder or any type of language disorder.
Therefore, Ms. Ryder found that Student did not have a speech and language impairment and
did not qualify for special education related speech and language services. Student’s testing
results were consistent with his classroom performance. He did as expected for atypically
developing child.

44.  Inher report, Ms. Ryder indicated that the results of her assessment were valid
for Student. At hearing, she testified that the many assessment tools she used, her
observations of Student, and her review of reports about his classroom performance, were
accurate representations of Student’s overall language performance. Ms. Ryder testified that
she has been trained on all assessments she administered and that she administered all
assessments according to the publisher’ stest manuals. She stated that none of the tests were
racialy or culturally discriminatory, and that none discriminated on the basis of gender. The
testing was done in Student’ s primary language of English. Ms. Ryder further testified that
the assessments were provided in aform that would yield accurate data as to what Student
was able to do functionally in the area of speech and language. Ms. Ryder further testified
that there were no environmental or cultural factors that might have affected her assessment
of Student. Finally, Ms. Ryder testified that she assessed Student in all areas of suspected
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disability in the area of speech and language, including pragmatic language and auditory
processing.

45.  Ms. Ryder was a persuasive witness. She exhibited both a profound
knowledge of her area of expertise aswell as a strong commitment to her work and the
students she serves. Her testimony was direct but unpretentious even under Mother’s cross-
examination. She was thorough in her descriptions of how she had assessed Student. Her
testimony was entitled to significant weight.

46.  Student contendsthat Ms. Ryder’ s assessment was not appropriate for several
reasons. Student, through Mother’s testimony and pleadings he filed in this case, maintains
that Ms. Ryder, aswell asdl of the District’s assessors, “cherry-picked” the assessment tools
she utilized. However, Student did not produce any evidence, other than Mother’ s assertions
during her testimony, that the assessments Ms. Ryder chose were inappropriate. Nor did
Student produce any evidence asto what other assessment tools Ms. Ryder should have used
in assessing Student either instead of or to supplement the very extensive array of assessment
tools she did use. Ms. Ryder persuasively stated that her choice of assessments was
undisputedly the correct choice for Student.

47.  Mother further intimated in her cross-examination of Ms. Ryder that Ms.
Ryder was not qualified to administer the assessments she chose since Ms. Ryder hasonly a
master’ s degree and not a doctorate degree in speech and language. Ms. Ryder consistently
maintained that her education, training, and licensing were appropriate for the administration
of the assessments. Student provided no evidence to support a conclusion that only an
assessor with a doctorate degree was qualified to administer these assessments or to assess
Student.

48.  Mother also questioned Ms. Ryder asto whether she had used candy as
reinforcers to get Student to do better on the assessments. Ms. Ryder denied using any such
reinforcers. However, even if she had used them, Student provided no evidence that it would
have been inappropriate to use candy or any other type of reinforcers during the assessment
process. Nor did Student present any evidence that his parents had directed the District to
refrain from giving him sweets.

49.  Finally, Student aso posited that Ms. Ryder’ s assessment results were not
valid because Ms. Ryder did not create artificial situations designed to elicit specific
responses from Student. That is, since Student did not appear to be under stress during any
of Ms. Ryder’s observations of him or during her testing of him, Student believesthat Ms.
Ryder should have created a stressful situation so that Ms. Ryder could assess Student’s
responsesto stress. Ms. Ryder emphatically denied that creating an artificial situation such
asthat proposed by Student was appropriate during an assessment process. Student has
produced no evidence, statutes, or case law that would support this contention.
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The District Psycho-Educational Assessment

50. MeélissaDawson, aDistrict school psychologist, administered a psycho-
educational assessment to Student in March, 2011. Her assessment report was finalized on
March 14, 2011.

51. Ms. Dawson has abachelor’s degree in psychology and a master’s of science
degree in school psychology, both from San Jose State University. Sheisalicensed school
psychologist in Californiaand has also been certified as a Behavior Intervention Case
Manager. In addition to her education, Ms. Dawson has attended or participated in over 30
different trainings at the local, regional and national level. The trainings primarily focused
on behavioral anaysis, particularly in the area of autism. Ms. Dawson has been a school
psychologist since 1994, and has worked at the District since 2001. In addition to her work
for the District, Ms. Dawson is also an adjunct professor at Alliant University.

52. Ms. Dawson, who testified at the due process hearing, has been assessing
autistic children since 1993, when she was an intern school psychologist. She has assessed
hundreds of high functioning autistic children. In addition to the March 2011 psycho-
educational assessment at issue in this case, Ms. Dawson conducted Student’ sinitial psycho-
educational assessment in 2009-2010.

53.  Student’sinitial assessment had included the Gilliam Autism Rating Scales
(GARS), which indicated that Student’ s behaviors were very likely in the range of someone
on the autism spectrum. The assessment Ms. Dawson conducted in March 2011 was at the
behest of Mother so that Student’s |EP team could obtain Student’s current levels of
functioning in order to make recommendations for his transition from preschool to
kindergarten. Ms. Dawson’ s assessment consisted of areview of Student’s records;
observations of Student at his school in Solana Beach and at the Y MCA program he
attended, as well as observation during the assessment process; interviews with Mother,
Student’ s teacher at Solana Beach, and his teacher at the YMCA; and standardized testing
using the Behavior Assessment System for Children-Second Edition (BASC-2), the GARS-
2, and the Kaufman Assessment Battery for Children-Second Edition (KABC-11).

54.  Ms. Dawson reviewed Student’ s past assessments, |EP's, and reports of his
behavior. She noted that Student had made nice growth in all areasin the year prior to her
present assessment of him. Student’s prior private assessors had found that he met the
medical criteriafor autism disorder. Mother reported that Student could be non-compliant at
home and had behavioral events during his in-home applied behavioral analysis therapy
sessions. Mother reported that these events could escal ate to aggression such as swiping
materials, Student hitting his head, slamming objects, hitting the wall, and attempting to run
out of the room. In addition to thisinformation, by the time Ms. Dawson finished her
assessment of Student, Ms. Ryder had already completed her speech and language
assessment of him. Ms. Dawson was therefore able to review Ms. Ryder’ s conclusions that
Student’ s receptive and expressive speech and language skills as well as his pragmatics were
at age-appropriate levels.
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55. Ms. Dawson first observed Student at his preschool at Solana Beach on
February 10, 2011. Student wasin aclass with 14 other children, two teachers, and one
special education instructional assistant. Ms. Dawson observed Student during classtime
and on the playground. She observed that Student lined up appropriately, entered the
classroom appropriately, sat quietly on the carpet and participated in alesson, chose an
appropriate activity when given a choice, played alongside his classmates, took turns when
asked to without responding negatively, and went without incident to recess. On the
playground, Ms. Dawson observed that Student enjoyed playing with classmatesin a pretend
activity, and seemed to enjoy taking turns with different pretend roles. Student waited
politely for other children to finish what they were doing. When recess was over, he
transitioned back to the classroom without incident. In class, Student participated in severa
games with classmates and, in response to ateacher’ s question as to how the group would
pick who went first, Student made two suggestions as to how to choose. He followed
directions, took turns, laughed in response to humor, and was accepting when another child
won agame. Student then transitioned without difficulty to another activity.

56. Ms. Dawson observed Student in his preschool class again on March 14, 2011.
Thefirst activity she observed that day was an art project. Student sat appropriately in his
sedt, listened to the teacher’ s explanation of the project, and made appropriate comments to
the child seated next to him. He waited for his materials without any problem, and
independently began working with his materials once he had them. Student complied
without incident when redirected to his seat after getting up without permission. When
finished with the art project, Student initiated interaction with a classmate, suggesting that
they build acastle. He and the other child talked as they worked with the magnetic blocks.
When another boy came over to them, Student invited him to join them. Eventually there
were five boys building the castle. While there was discussion between them about what
they were building, no conflict emerged. When it wastime to put away the blocks to go
outside, Student expressed that he wanted to show the castle to one of the teachers before
putting the blocks away, but he did not act upset when the other boys just took the castle
apart to put away the blocks. Student then lined up without incident to go outside.

57.  Ms. Dawson observed Student at his YMCA program on February 22, 2011,
and February 24, 2011. During her first observation at the Y MCA Student was playing
outdoors on the playground with approximately 50 other children from three different
YMCA classes. She observed Student playing with other children, laughing, talking, and
taking turns appropriately. Student did not engage in any aggressive or atypical behaviors
during this observation.

58.  During her second observation of Student at the YMCA, Ms. Dawson
observed himin his class. During circle time, Student sang along with the other children and
participated in the song. Student waited histurn to respond to questions and answered
appropriately. When another boy started touching his hair, Student tolerated it for awhile,
and then asked the boy what he was doing, without becoming aggressive. Student then
independently returned his attention to the teacher, recognized his printed name when a card
with it was held up, and chose a classjob when asked to. During all activities, Student was
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attentive and engaged. Student asked for help when he needed it and worked independently
when he did not. Student did not appear upset when told he would have to wait to start
another preferred activity. At all times during the observation, Student’s behavior was
appropriate and that of atypical child his age.

59.  Ms. Dawson also observed Student during her assessment of him at Solana
Beach on February 17, 2011. Student wasiinitialy reluctant to leave his classroom for the
testing, but responded to encouragement from his teacher and reminders that he was working
toward more computer time. As Ms. Dawson walked with Student from his classroom to the
office where she would assess him, Student initially had his arms crossed and stated that he
was not going to do any work. However, he soon began to warm up to Ms. Dawson and
began talking to her and asking questions. When they reached the testing room, Ms. Dawson
showed Student atimer and a visual schedule for the testing session. Student appeared eager
to work toward having breaksto play with Legos. When presented with the Legos, Student
asked if Ms. Dawson wanted to play with him. He smiled, made good eye contact, made
appropriate comments, asked questions, and responded to Ms. Dawson’ s questions. When it
was time to start the assessment, Student cleaned up the Legos without difficulty and
followed Ms. Dawson'’ singtructions for all the tasks she gave him. Ms. Dawson observed
that Student transitioned easily from working on the assessments to play breaks and then
back to work. He put forth appropriate effort and was engaged throughout the assessment.
Student sang quietly to himself when completing one task, and when another became
challenging, Student was persistent in attempting to completeit.

60. Ms. Dawson asked both of Student’s teachers, Mother, and Student’ s father to
complete the rating scales that comprise the BASC-2. Only Student’ s father failed to
complete the scales. The BASC-2 asks each person completing the scales to rate the subject
child in eight areas (hyperactivity, aggression, anxiety, depression, somatization, attention
problems, atypicality, and withdrawal) for the clinical scales. On the adaptive scales, parents
are asked to rate a child in four areas (adaptability, socia skills, activities of daily living, and
functional communication), while teachers are asked to rate in three of the four (all except
activities of daily living).

61. Ontheclinica scales, scores 70 and higher show achildisin the clinically
significant range for the behavior. Scores between 60 and 69 are at-risk behaviors; scores
between 41 and 59 are average risk; scores between 31 and 40 are low risk; and scores below
30 arevery low risk. Therefore, the higher the score, the more problems a child may have or
be at risk for aproblem. Student’ s teacher at Solana Beach scored Student in the average
range, meaning no significant issues, in every category of the clinical scales. Student’s
scores by his YMCA teacher were even lower; she scored him in the low averagerangein
every clinical category except for aggression and attention problems, where she scored
Student even lower than had his regular school teacher. This meant that Student was
evidencing even fewer issues at the Y MCA program than at school.

62.  Mother, however, scored Student at-risk or clinically significant in six of the
eight categories, and average in two (anxiety and attention problems). Mother reported that
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at home, Student was experiencing many problems, including needing too much supervision,
arguing, interrupting, having a short attention span, having trouble making new friends,
arguing when Student did not get his way, complaining about being teased, calling other
children names, getting frustrated, and whining.

63.  Mother similarly found that Student was in the clinical range or at-risk in the
four adaptive scale categories, where the lower the number, the less adaptive achild is.
Mother found that Student could not adapt well to new teachers or caregivers, could not
readily start up conversations with new people, could not adjust well to changes, and was not
independent in taking care of himself at home. Student’ s teacher at Solana Beach rated
Student at-risk in the area of socia skills, and just over the average range in adaptability and
functional communication. Student’s teacher at the Y MCA rated Student with average
adaptability and high adaptive abilitiesin the areas of functional communication and social
skills. Ms. Dawson noted that some of the behaviors that the scales asked to be rated were
not observed by all the raters during the time period they were rating Student.

64. Ms. Dawson also had Mother and Student’ s two teachers complete the rating
scalesfor the GARS-2. The GARS-2 specifically looks at behavior that might be indicative
of autism or someone on the autism spectrum. Aswith the BASC-2, Student’ s teachers rated
Student differently than did Mother. The GARS-2 rates stereotyped behaviors,
communication, and social interaction to arrive at a standard score for the autism index. On
each of the three subsections, scores of seven or higher indicate thereis very likely a
probability of autism. Scores between four and six indicate a possible probability of autism.
Scores between one and three indicate an unlikely probability of autism. On the autism
index standard score, scores of 85 or higher indicate avery likely probability of autism,;
scores of 70 to 85 indicate a possibility of autism; and scores of 69 or |ess indicate that
autismisunlikely.

65.  Thescoresof Student’steacher at Solana Beach on the GARS-2 were all
under three, with a composite standard score for the autism index of 53. All indicated that it
was unlikely Student was autistic or on the spectrum. Student’ s teacher at the YMCA rated
Student athreein stereotyped behaviors, and afour in communication and social interaction.
The latter scoresindicate a possibility of autism. However, the autism index standard score
arrived at for the Y MCA teacher’ s ratings was only 59, showing that overall Student was
unlikely to be autistic or on the spectrum.

66. Again, Mother’s scores diverged from those of histeachers. Mother rated
Student between 11 and 13 on each of the three categories on the GARS-2, which amounted
to an autism index standard score of 113. Each of these scores indicated a high probability of
autism. At school, the teachers did not observe many of the autistic-like behaviors that
Student demonstrated at home. Where they did observe them, the frequency was much less
than what Mother noted in the home setting.

67. Totest Student’s cognitive functioning and processing abilities, Ms. Dawson
administered the KABC-II to Student, an assessment normed for children and adolescents.
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Student’ s scores in auditory short term memory were in the average range while his ability to
process information visually was above average for hisage. Student scored in the average
range for long term memory storage and retrieval, aswell asin the areas of genera
knowledge of information. Overal, Ms. Dawson found that Student’ s current average verbal
reasoning and his above average visua reasoning were consistent with his performance on
prior cognitive tests. She found that Student’ s results on the KABC-I11 indicated that

Student’ s cognitive ability and learning potential were at |east within the average range.

68.  After completing her full assessment, Ms. Dawson completed a psycho-
educational report. Like Ms. Ryder’ s report, Ms. Dawson’ s report contained a description of
the assessments she used, the observations she completed, and the records she reviewed. Her
report also indicated the information she obtained from interviewing Mother and Student’s
teachers, aswell as from her records review. Ms. Dawson also discusses the discrepancies
between Mother’ s ratings on the GARS-2 and BASC-2 and the ratings of Student’ steachers
on those two assessments. Ms. Dawson indicated that the teacher ratings were consistent
with her many observations of Student at school, at the YMCA, and during the assessments.
Ms. Dawson recommended that Student’s |EP team carefully review the results of al of his
assessments to make a determination as to whether he still qualified for special education
under the category of autistic like behaviors. Ms. Dawson also made recommendations for
accommodations and educational strategiesin the classroom that she believed would be
helpful to him.

69.  Inher report, Ms. Dawson stated that the assessments and materials used were
provided in Student’ s primary language (English) and that the assessments and materias
were not racially or culturally biased. She stated that they were used for the purposes for
which they were validated. Ms. Dawson further stated that there were no environmental,
cultural, or economic disadvantages that were primary contributing factors to the test results
she obtained from her assessments. Ms. Dawson found that the tests results provided a valid
estimate of Student’s current levels of functioning in the educational setting.

70. At hearing, Ms. Dawson reiterated her findings and the validity of her
assessment process. She stated that she looked at al areas of Student’s suspected disabilities.
She stated that she was qualified to administer all assessments she selected, that she was
familiar with the manual's, and that she administered the assessments according to the
instructions. She believed her testing gave an accurate picture of Student’s capabilities at the
time.

71.  Ms. Dawson was a credible and persuasive witness. She has spent
considerable time continuing her training in many areas directly related to the identification
and education of children on the autism spectrum. She was calm and approachable during
Mother’ s cross-examination, and did not give any indication that she resented Mother’ s right
to question her. Ms. Dawson did not try to deny any of Student’s lower scores, and did not
give short shrift to Mother’ s concerns about the behaviors Mother saw in the home. Ms.
Dawson was at al times knowledgeable about Student and her own area of expertise, and
comported herself competently and professionally at all times during her testimony.
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72.  Mother takes issue with Ms. Dawson’ s assessment for the same reasons she
disagrees with Ms. Ryder’ s speech and language assessment. Mother believes that other
assessments should have been administered to Student, but she failed to state which ones.
Mother in her testimony also failed to state exactly why the assessments chosen by Ms.
Dawson should not have been used. Mother testified that Student is engaging in many
aggressive behaviors at school, such as hitting and pushing. Mother testified that Student
also complains alot about too much noise and covers his ears with his hands. Although
Mother pressed Ms. Dawson regarding issues she felt demonstrated Student’ s aggressive or
mal adaptive behaviors at school, Ms. Dawson stated that she ssmply did not see any of that
type of behavior during her observations of Student and that Student’ s teachers did not report
anything significant during the assessment period. Aswith Ms. Ryder’ s assessment,

Student’ s position appears to be that the better approach for Ms. Dawson would have been to
create a stressful or conflictive situation for Student so that Ms. Dawson could see how he
responded. However, as stated above, Student provided no foundation for his contention that
assessments should include assessor-created conflicts. Student provided no evidence to
counter Ms. Dawson’ s statements that the assessments she did were appropriate, or evidence
that Ms. Dawson’ s results were somehow tainted or otherwise improper.

The District’ s Functional Behavior Assessment

73.  Kim Sleichter is an autism behavior specialist for the District. The District
asked her to do afunctional behavior assessment of Student in March 2011. The District
selected her because she had not previously worked with Student and it wanted someone new
to review hisbehaviors. Ms. Sleichter used an FBA form she had developed in conjunction
with Diana Browning Wright, a professor at California State University — Los Angeles who
also works with the Southern California Diagnostic Center. Ms. Sleichter explained at
hearing that there are no specific FBA forms used by every school district. The one she and
Ms. Wright developed is, however, being adopted by other school districts.

74.  Ms. Sleichter has an impressive list of qualifications for a person her age. She
received her bachelor’ s degree in therapeutic recreation, with aminor in special education, in
2002. Shereceived her master’s degree in specia education, with afocus on autism and
applied behavior analysisin 2009 from San Diego State University. She has ateaching
credential, also from San Diego State University, in moderate to severe special education.
Additionally, Ms. Sleichter isaBoard Certified Behavior Analyst, a certification that
requiresfirst a master’s degree, and then 225 additional coursework hours and 1500 clinical
hours of field work, along with passing an examination, before certification is approved. Ms.
Sleichter isalso certified in crisis prevention intervention. She has attended several trainings
related to autism and behavior support. Ms. Sleichter taught special day classesin the
District from 2006 to 2010. She then became an autism behavior specialist for the District in
2010. Since that time, in addition to her duties with the District, she al'so supervises and
mentors students pursuing their special education teaching credentials and master’ s degrees.

75.  Ms. Seichter’s present duties include supervising staff providing support to
autistic studentsin the District, conducting assessments, including FBA’ s and functional
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analysis assessments, and writing behavior support plans and behavior intervention plans.
She aso participates in |EP meetings and supports | EP teams where children are
demonstrating maladaptive behaviors. Ms. Sleichter also creates and adapts curriculafor
students, and trainsinstructional assistants, teachers, and service providersin behavioral
techniques and teaching methods.

76. At hearing and in her FBA report, Ms. Sleichter explained that an FBA is
based on observations of the student, review of the student’ s records, interviews, and data
analysis, in order to prepare for the | EP team meeting where a behavior support plan (BSP) is
developed to address the behaviors analyzed in the assessment. The BSP based upon the
FBA specifies what function the inappropriate behavior serves for the student, how that
function can be met with functionally equivalent positive behaviors, how the environment
can be atered to better support positive behaviors, and how to respond to the problem
behavior if it continues.

77.  Ms. Sleichter reviewed Student’ s 1EP's, reviewed his assessments, including
Ms. Ryder’s March 2011 speech and language assessment and his private assessments, and
looked at his health and developmenta history. She also interviewed Mother, Student’s
father, and Student’ s teachers at Solana Beach and at the YMCA. Ms. Sleichter collected
behavior data on Student through observations on four days at Solana Beach and on three
days at the YMCA, during February and March 2011. The target behaviors she focused on
consisted of aggression; pinching; scratching; kicking; biting; pushing; hitting; grabbing;
negative talk, such as“1 want to kill myself;” non-compliance; fidgeting with items during
instruction; ignoring directions; and verbally arguing or “negotiating” with staff. The target
behaviors were based upon Mother’ s expressed concerns, Student’ s records, and a BSP
attached to Student’ s January 7, 2010 |EP.

78.  Staff at the YMCA indicated that Student had engaged in problematic
behaviors of spitting juice, hitting, and swiping objects on one occasion only oncein athree-
month period. During the same time period, Student had once dropped to the floor, looking
away from an adult’ sdirection. On March 17, 2011, during observation of Student at the
YMCA by the staff taking datafor the FBA, Student grabbed a toy from another child.
However, on the same day, two other children in the class were also observed grabbing toys
from others, indicating that the behavior was not uncommon for children aged four and five.

79.  During the same time period at Solana Beach, Student did not engage in any of
the targeted maladaptive behaviors.

80.  During her observations of Student at the Y MCA and Solana Beach, Ms.
Sleichter observed Student on numerous occasions appropriately engaging in independent
transitions; engaging in independent socia initiations with peers; independently following
histeachers’ instructions; and independently solving problems.

8l. Ms. Seichter noted in her report that Solana Beach’s CDC classroom already
implemented severa interventions as part of the teachers classroom management. The
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teachers provided individual reinforcement such as praise, high fives, and pennies for good
behavior. The teachers posted classroom expectations and reviewed classroom rules daily
with the entire class. Additionally, Student had a self-monitoring checklist that had been
faded from an individual plan to a class-wide motivation system. Also, Student was taught
specific social skills through the use of social stories during small group instruction.

82.  Dueto the success of the interventionsin his classroom at Solana Beach,
Student’ s was not engaging in any of the targeted behaviors. Ms. Sleichter’s conclusion was
that Student’ s few behaviors at the Y MCA were so infrequent that she did not have enough
datato support the isolated events, and therefore not enough data to determine atrigger for
the behaviors. Further, due to the infrequency of the behaviors, she could not determine if
anything was missing from Student’ s school environments or needed to be added to the
environments.

83.  Ms. Sleichter concluded that because Student was maintaining a zero percent
baseline for behaviors at Solana Beach and had only had three isolated incidents at the
YMCA, abehavior support plan was neither warranted nor necessary. However, Ms.
Sleichter did recommend that the District continue to monitor Student’s behavior and that it
create a plan to transition him into kindergarten the following school year. Finaly, Ms.
Sleichter recommended that a behavior support plan might need to be developed if Student’s
behaviors escalated or further monitoring indicated that interventions in the classroom were
not working.

84.  During her testimony at hearing, Ms. Sleichter explained that an FBA assesses
behavior and social/ emotional function, which are one and the same. She explained that if
thereisadeficit in the latter, you will see negative behaviors. In Student, Ms. Sleichter did
not observe any behavioral problemsthat required aBSP. She did not observe any social/
emotional issues. She did not observe any problems with Student’ s speech and she did not
observe any sensory impairment or any manual skills deficits.

85. Ms. Seichter testified that her results were accurate, that they were not biased,
and that they accurately reflected Student’ s capabilities. She explained that her assessment
accounted for Student’s developmental level, and was based upon an aggregate of her review
of Student’ s records, her interviews with Mother and Student’ s teachers, and her
observations and data collection. The latter included Student’slevel of functioning with
peers and teaching staff in two different school environments.

86. Ms. Seichter’stestimony was credible and persuasive. She evidenced a
thorough knowledge of behavior issues, particularly those pertaining to children on the
autism spectrum. She was precise in what she tested, what she observed, and why she made
her recommendations. Her testimony is entitled to significant weight.

87.  Student appears to challenge Ms. Sleichter’sFBA on several grounds. Firt, at
hearing Mother suggested to Ms. Sleichter that only a professional who worked solely with
high functioning autistic students was qualified to assess Student. Ms. Sleichter responded
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that school psychologists and behavior specialists such as herself are trained to assess and
provide services to both high and low functioning students. Student offered no evidence to
support his contention.

88.  Student also questioned the fact that Ms. Sleichter’s FBA did not include any
standardized assessments. Ms. Sleichter explained that an FBA is based primarily on
observations of the student to determine the behaviors, determine their triggers, and to
determine substitute behaviors and interventions to address the mal adaptive behaviors.
There are no standardized assessments used in the field to assess functional behavior.
Rather, there are specific areas that must be addressed as part of the assessment. Ms.
Sleichter addressed all necessary areas as part of her assessment. Student provided no
evidence or authority for the proposition that there are standardized assessments that are
required or even recommended to be used as part of an FBA.

89.  Finaly, aswith the District’s speech and language and psycho-educational
assessments, Student contends that Ms. Sleichter should have created artificial conflicts for
Student in order to see the type of maladaptive behavior and responses Mother observes at
home. Ms. Sleichter emphatically voiced her opposition to such amethod. She said there
was no basisto create situations. The point of the FBA was to observe behavior that was
actually occurring, not create artificial situationsto seeif a student might respond
inappropriately. Student provided no evidence or authority for this proposition and none for
his belief that Ms. Sleichter’ s seven observations of Student, in conjunction with her review
of Student’ s records and interviews with Student’ s parents and teachers, was not an adequate
basisfor an FBA.

Ms. Donahue’ s Occupational Therapy Assessment

90. Asstated above, Mother and the District entered into an alternative dispute
resol ution mediation agreement on February 17, 2011. Among other provisions, Mother
agreed to rescind her request for an OT independent educational evaluation. The District
provided consideration to Mother which included its agreement to maintain Student’ s then
present level of specia education and related services through the end of the 2010-2011
school year. The District aso agreed to continue providing Student with certain services
though the 2011-2012 school year.

91.  Student presented no evidence that the District has failed to comply with its
obligations under the settlement agreement or implement any of itsterms. Student has not
contended that the settlement agreement was improper. Nor has Student disputed that
Mother withdrew her request for an OT |EE as part of her consideration for the settlement.
Student provided no factual or legal reasons asto why heis not bound by the terms of the
agreement, or why he may now request an IEE in the area of OT, in violation of the
settlement’ sterms,

92. TheFebruary 17, 2011 settlement agreement therefore precludes Student’s
request for an |EE regarding the OT assessment administered by Ms. Donahue. By the terms
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of the settlement agreement, Student has waived his right to an |EE in the area of OT based
on any disagreements he may have with Ms. Donahue’' s OT assessment.

93.  Based upon the settlement agreement, Student waived his right to request an
IEE in the area of OT, and the District was therefore under no obligation to either provide
him with one or file for a hearing to validate Ms. Donahue' s September 2010 OT assessment.

94.  Inan abundance of caution, the District presented testimony to validate the
appropriateness of Ms. Donahue’ s assessment. Ms. Donahue was unavailable to testify at the
hearing as she was just afew days away from giving birth to twins. Therefore, the District
asked District occupational therapist Loretta Shannon to review Ms. Donahue’ s assessment.
Ms. Shannon testified at hearing for the District as an expert witness in the area of
occupational therapy.

95.  Ms. Shannon has been an occupational therapist for almost 20 years. She
received a bachelor’ s degree in occupationa therapy from the University of Queensland, in
Brisbane, Australia, in 1993. She was licensed in the United States soon after that and is
presently licensed both nationally and by the California Board of Occupational Therapy.

96. Ms. Shannon worked as atravelling occupational therapist serving patients
from pediatrics to geriatrics. She has been a school-based occupational therapist since 1999
and has been employed by the District since 2000. During that time, Ms. Shannon has
assessed over 100 autistic children. She provided direct and consultative OT servicesto
Student during the 2011-2012 school year, and therefore is familiar with his motor and
sensory processing abilities and deficits.

97.  Ms. Shannon testified without contradiction that Ms. Donahue' s education,
which included receipt of a master’ s degree in occupational therapy, experience, and license
as an occupationa therapist, more than adequately qualified Ms. Donahue to administer the
OT assessment to Student.

98.  During her testimony, Ms. Shannon explained that there is a difference
between medically based OT and educationally based OT. In the school setting, the therapist
looks at what isrequired of the average child to access his or her education. Children are
assessed for OT deficits based upon whether he or sheis performing appropriately in the
educational environment. OT addresses sensory motor skills, and fine and gross motor skills.
Ms. Shannon explained that her review of Ms. Donahue’ s assessment indicated that Ms.
Donahue assessed Student’sin all those areas. Ms. Donahue’ s assessment was comprised of
interviews with staff, review of Student’s work samples; observation of Student in the
classroom and during the assessment process; sensory profiles completed by Mother,
Student’ s father, and Student’ s teacher; therapeutic directed activities; and the administration
of the Peabody Developmental Motor Scal es-Second Edition (PDMS-2).

99.  Ms. Donahue' s report indicates that she assessed Student over three sessionsin
order to get aclearer representation of his functiona performance across time. She noted
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that Student was able to work without interruption or breaks for up to 45 minutes. Although
Student commented at times that certain tasks were “too hard” he completed all tasks.
Student responded well to praise, and comprehended all instructions given to him.

100. Based upon her administration of the PDMS-2 and her observation of Student
during therapeutic activities and in his classroom, Ms. Donahue determined that Student’s
grasping skillswere in the average range, as were his fine motor skills. She further found
that Student’ s visual-motor integration was in the above average range.

101. Inher OT report, Ms. Donahue explained that the sensory profiles are
guestionnaires that describe responses to various sensory experiences, in order to measure a
child’ s sensory processing abilities. Ms. Donahue noted that Mother and Student’ s teacher
had very different views of Student’s sensory needs, which indicated that Student’s
performance was very different at home from what his teacher saw at school.

102. According to Student’ s teacher at the time, Student did not demonstrate either
probable or definite differences from typical performances at school in any of the areas
measured by the sensory profile. Sensory processing at school was therefore not an area of
concern at the time of Ms. Donahue’ s assessment.

103. Conversely, Mother’ s responses indicated that at home Student demonstrated
definite differences from expected typical performance in the areas of auditory processing,
vestibular processing, touch processing, multisensory processing, modul ation related to body
position and movement, modulation of sensory input affecting emotional responses,
modulation of visual input affecting emotional responses and activity level, emotional/social
responses, and behavior outcomes of sensory processing. The responses from Student’s
father indicated definite differences as well.

104. Although Mother observed all these behaviorsin the home, few of them were
observed by Student’ s teaching staff at school. The few that were observed at school, such
as Student’ s stubbornness, were easily addressed by school staff through the use of class
management techniques with the entire class, for example the use of avisua schedule.
During her assessment of Student, Ms. Donahue did not observe any of the behaviors
identified by Mother or Student’ s father in their responses on the sensory profile.

105. Ms. Donahue concludes in her report that Student demonstrated fine motor and
visual motor/perceptual skillsin the school setting that were at or above age expectancies.
She noted that Student demonstrated sensory processing skills that were within
developmental normsin the school environment, acknowledging that behaviors related to
sensory seeking appeared to be much more prevalent at home.

106. Ms. Donahue further noted in her report that she believed her assessment was
an accurate measure of Student’s current levels of functioning. Ms. Shannon concurred with
Ms. Donahue’ s conclusions. Shetestified that Ms. Donahue’ s assessment followed best
practices. Ms. Donahue’ s decision to have Student do therapeutic based activitiesin order to
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compare what she observed with the results of the sensory profiles completed by Student’s
parents and teacher was an appropriate assessment practice. Ms. Shannon testified that the
assessment results obtained by Ms. Donahue were consistent with her own experiences with
Student.

107. Ms. Shannon opined that Ms. Donahue assessed Student in all areas of
suspected disability, which were within the expertise of an occupational therapist. She
further opined that Ms. Donahue’ s selection of testing tools was appropriate, and that the
tests used were not discriminatory or culturally, sexually, or racially biased.

108. Student’s primary concern with Ms. Donahue’ s assessment appears to focus
on what he believes was alack of proper assessment tools to address Student’ s potential
sensory processing needs in the school environment. On cross-examination by Mother, Ms.
Shannon explained that there are only about 10 different tests that are appropriate to assess a
very young child’s potential sensory deficits. Ms. Shannon explained that she too would
have selected the sensory profiles as the primary assessment tool. She explained that the
sensory profiles are based upon standardized information and can be used with young
children as well as with adolescents. Ms. Shannon has never had a teacher complain that
compl eting the sensory profile wastoo difficult. In response to one of Mother’s questions,
Ms. Shannon disagreed that the sensory profile should have been filled out by a special
education teacher rather than by Student’s actual teacher who had only general education
training. Ms. Shannon explained that a special education teacher, particularly one who was
not a child’s primary teacher, would not provide better information than a child’s general
education teacher. Best practice wasto give the sensory profile to the teacher who had
primary responsibility for the child’s education.

109. Ms. Shannon further explained on cross-examination that the sensory profileis
not a snapshot of the child on one particular day. Rather, it asks the teacher responding to
the questionsto consider hisor her entire experience with the child. The teacher is asked
whether each behavior is seen some of the time, al the time, or none of thetime. Ms.
Shannon explained that the sensory profiles are standardized and that its validity has been
thoroughly tested. She further explained that standardized assessments for children under
agefive, as was Student at the time of Ms. Donahue’ s assessment, are reliable and valid if
they are completed according to the assessment directives. There was nothing about Ms.
Donahue’ s assessment that indicated to Ms. Shannon any deviation on Ms. Donahue' s part
from any of the assessment requirements or directives.

110. Student failed to suggest any other assessment tools that Ms. Donahue should
have used in her assessment. He also failed to provide any evidence to contradict Ms.
Shannon'’ s testimony that Ms. Donahue’ s OT assessment was appropriate, that it assessed all
of Student’s suspected OT deficits, and that the testing was done according to each
assessment’ s requirements. Although Student believes that Ms. Donahuge’ s assessment was
incomplete, he failed to provide anything more than conjecture in support of his position.
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111. Ms. Shannon'’s testimony, based upon her education, years of experience asan
OT, and her personal experience working with Student, persuasively supported her opinion
that Ms. Donahue’' s OT assessment was appropriate.

LEGAL CONCLUSIONS
Burden of Proof

1. In aspecia education administrative due process proceeding, the party who is
seeking relief has the burden of proof or persuasion. (Schaffer v. Weast (2005) 546 U.S. 49
[126 S.Ct. 528, 163 L.Ed.2d 387].) In this case, the Encinitas Union School District has
brought the complaint and has the burden of proof.

OAH Jurisdiction

2. Under federal and state law, a parent or adult student has the right to an
independent educational evaluation at public expense if the parent or student disagrees with
an assessment obtained by a school district, and certain other conditions are satisfied. (34
C.F.R. 8 300.502(b)(1)(2006); Ed. Code, § 56329, subd. (b).) If aparent or adult student
requests an independent educational evaluation, a school district must, without unnecessary
delay, either file a due process complaint to request an order showing that the disputed
assessment is appropriate, or ensure that the requested independent educational evaluation is
provided at public expense. (34 C.F.R. § 300.502(b)(2)(2006).)

3. In this case, Student has disagreed with the District’s most recent speech and
language assessment, psycho-educational assessment, functional behavior assessment, and
occupational therapy assessment. Student requested independent educational evaluations. In
its request for due process, the District seeks an order that its assessments are appropriate. It
further seeks an order that it has no obligation to provide an |EE in the area of OT or to
defend its OT assessment, based upon the February 17, 2011 mediation agreement between
Student and the District. The Office of Administrative Hearings has jurisdiction to hear and
decide this matter. (Ed. Code, 88 56329, subd. (c), 56501, subd. (a).)

Assessment Sandards

4, In conducting an evaluation, a school district must follow three basic
principles. First, the district must use avariety of assessment tools and strategies to gather
relevant functional, developmental and academic information about the pupil, including
information provided by the parent, that may assist the district in determining whether the
pupil isachild with adisability. (20 U.S.C. § 1414(b)(2)(A)(i); 34 C.F.R. § 300.304(b)(1)
(2006); Ed. Code, § 56320, subd. (f).)

5. Second, the district must not use any single measure or assessment as the sole
criterion for determining whether the pupil isa child with adisability. (20 U.S.C. §
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1414(b)(2)(B); 34 C.F.R. § 300.304(b)(2) (2006); Ed. Code, § 56320, subd. (€); Cal. Code
Regs,, tit. 5, § 3030.)

6. Third, the district must use technically sound instruments that may assess the
relative contribution of cognitive and behavioral factors, in addition to physical or
developmental factors. (20 U.S.C. § 1414(b)(2)(C); 34 C.F.R. § 300.304(b)(3) (2006); Ed.
Code, 8 56320, subd. (f).)

7. In addition, in performing an evaluation, a school district must follow
procedures that ensure the fairness and accuracy of the assessment. The district must ensure
that assessments and other evaluation materia's used to assess a pupil are selected and
administered so as not to be discriminatory on aracial or cultural basis. (20U.S.C. §
1414(b)(3)(A)(i); 34 C.F.R. 8§ 300.304(c)(1)(i) (2006); Ed. Code, § 56320, subd. (a).)

8. The district must ensure that assessments and other evaluation materials used
to assess a pupil are provided in the child’ s native language and in the form most likely to
yield accurate information on what the pupil knows and can do academically,
developmentally and functionally, unlessit is clearly not feasibleto do so. (20U.S.C. §
1414(b)(3)(A)(ii); 34 C.F.R. 8§ 300.304(c)(1)(ii)(2006); Ed. Code, § 56320, subd. (a), (b)(1).)

0. The district must ensure that assessments and other evaluation materials used
to assess a pupil are used for the purposes for which the assessments or measures are valid
and reliable. (20 U.S.C. § 1414(b)(3)(A)(iii); 34 C.F.R. 8 300.304(c)(1)(iii)(2006); Ed.
Code, § 56320, subd. (b)(2).)

10.  Thedistrict must ensure that assessments and other evaluation materials used
to assess a pupil are administered by trained and knowledgeable personnel. (20 U.S.C. §
1414(b)(3)(A)(iv); 34 C.F.R. 8 300.304(c)(1)(iv)(2006); Ed. Code, § 56320, subd. (b)(3).) In
Cadlifornia, the assessment of a disability must be performed by a person whois
knowledgeabl e of that disability. (Ed. Code, 8 56320, subd. (g).)

11. InCadifornia, acredentialed school psychologist must administer individually
administered tests of intellectual or emotional functioning. (Ed. Code, § 56320, subd.
(b)(3).) The credentialed school psychologist must be trained and prepared to assess cultural
and ethnic factors appropriate to the pupil being assessed. (Ed. Code, § 56324, subd. (a).)

12. Thedistrict must ensure that assessments and other evaluation materials used
to assess a pupil are administered in accordance with any instructions provided by the
producer of the assessments. (20 U.S.C. 8§ 1414(b)(3)(A)(v); 34 C.F.R. § 300.304(c)(1)(v)
(2006); Ed. Code, § 56320, subd. (b)(3).)

13.  Inconducting an evaluation, a school district must ensure that assessments and
other evaluation materials include measures tailored to assess specific areas of educational
need and not merely tests designed to provide a single intelligence quotient. (34 C.F.R. §
300.304(c)(2)(2006); Ed. Code, § 56320, subd. (c).)
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14.  Inconducting an evaluation, a district must ensure that assessments are
selected and administered so as best to ensure that, if an assessment is administered to a pupil
with impaired sensory, manual or speaking skills, the assessment results accurately reflect
the pupil’ s aptitude or achievement level, or whatever other factors the test purports to
measure, rather than reflecting the child’ simpaired sensory, manual or speaking skills,
unless such skills are the factors that the test purports to measure. (34 C.F.R. § 300.304(c)(3)
(2006); Ed. Code, 8§ 56320, subd. (d).)

15.  Inconducting an evaluation, adistrict must ensure that the pupil is assessed in
all areas related to the suspected disability, including, if appropriate, health, vision, hearing,
socia and emotional status, general intelligence, academic performance, communicative
status, and motor abilities. (20 U.S.C. § 1414(b)(3)(B); 34 C.F.R. § 300.304(c)(4)(2006);
Ed. Code, § 56320, subd. (f).)

16.  Inconducting an evaluation, adistrict must utilize assessment tools and
strategies that provide relevant information that directly assists personsin determining the
educational needs of the pupil. (20 U.S.C. § 1414(b)(3)(C); 34 C.F.R. § 300.304(c)(7)
(2006); Ed. Code, § 56320, subd. (f).)

17. A reassessment of achild shall occur “not more frequently than once a year,
unless the parent and the local educational agency agree otherwise, and shall occur at |east
once every threeyears....” (Ed. Code, 856381, subd. (a)(2); 34 C.F.R. § 300.303(b) (2006).)
A reassessment “shall be conducted if the local educational agency determines that the
educational or related services needs, including improved academic achievement and
functional performance, of the pupil warrant a reassessment, or if the pupil’ s parents or
teacher requests areassessment.” (Ed. Code, § 56381, subd. (a)(1); 34 C.F.R. 8300.303(a)
(2006).)

18.  Aspart of the assessment, the |IEP team and other qualified professionals must
review existing evaluation data on the child, including evaluations and information provided
by the parent, classroom observations, State assessments, and teacher/provider observations.
(20 U.S.C. 8 1414(c)(1)(A)(i)-(iii); 34 C.F.R. 8 300.305(a)(1)(i)-(iii)(2006); Ed. Code, §
56320, subd. (f), (h).)

19.  Findly, in California, the assessment process requires the personnel who
perform adistrict evaluation to prepare awritten report. (Ed. Code, 8 56327.) The report
must contain the following content: (a) whether the pupil needs specia education and related
services; (b) the basis for such determination; (c) behavioral observations of the pupil; (d) the
relationship of the observed behavior to the pupil’ s academic and social functioning; (e)
educationally relevant health and development, and medical findings; (f) for pupils with
learning disabilities, whether there is a discrepancy between achievement and ability that
requires specia education; and (g) if appropriate, a determination of the effects of
environmental, cultural or economic disadvantage. (Ed. Code, § 56327, subd. (a)-(g).)
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Functional Behavior Assessments

20.  Inthe case of a child whose behavior impedes his or her learning or that of
others, the |EP team must consider, when appropriate, “strategies, including positive
behaviora interventions, strategies, and supportsto address that behavior.” (20 U.S.C. §
1414(d)(3)(B)(i); 34 C.F.R. § 300.324(a)(2)(i) (2006); Ed. Code, § 56341.1, subd. (b)(1).) If
an FBA isused to evaluate an individual child to assist in determining the nature and extent
of special education and related services that the child needs, the FBA is considered an
evaluation under federal law. (Letter to Christiansen, 48 IDELR 161 (OSEP 2007).
Consequently, an FBA must meet the IDEA’ s legal requirements for an assessment, such as
the requirement that assessment tools and strategies provide relevant information that
directly assists in determining the educational needs of the child. (34 C.F.R. § 300.304(c)(7)
(2006).)

Provision of an Independent Educational Evaluation

21.  Theprocedural safeguards of the Individuals with Disabilities Education Act
(IDEA) provide that under certain conditions a student is entitled to obtain an |1EE at public
expense. (20 U.S.C. § 1415(b)(1); 34 C.F.R. 8 300.502 (a)(1) (2006); Ed. Code, § 56329,
subd. (b); Ed. Code, § 56506, subd. (c).) “Independent educational evaluation means an
evaluation conducted by a qualified examiner who is not employed by the public agency
responsible for the education of the child in question....” (34 C.F.R. § 300.502(a)(3)(i)
(2006).) To obtain an IEE, the student must disagree with an assessment obtained by the
public agency and request an IEE. (34 C.F.R. § 300.502(b)(1), (2) (2006).)

22.  Theprovision of an |EE is not automatic. Code of Federal Regulations, title
34, part 300.502(b)(2) (2006), provides, in relevant part, that following the student’ s request
for an |EE, the public agency must, without unnecessary delay, either: (i) File a due process
complaint to request a hearing to show that its assessment is appropriate; or (ii) Ensure that
an independent educational assessment is provided at public expense, unless the agency
demonstrates in a hearing pursuant to parts 300.507 through 300.513 that the assessment
obtained by the parent did not meet agency criteria. (See also Ed. Code, § 56329, subd. ()
[providing that a public agency may initiate a due process hearing to show that its assessment
was appropriate].)

Settlement Agreements

23. A specia education settlement agreement is considered a contract. (See, e.g.,
D.R. v. East Brunswick Board of Education (3rd Cir. 1977) 109 F.3d 896, 898.) Well-
established principles of contract law govern the interpretation and enforceability of
settlement agreements. (Miller v. Fairchild Indus. (9th Cir. 1986) 797 F.2d 727, 733.) If a
written agreement is not equivocal or ambiguous, “the writing or writings will constitute the
contract of the parties, and one party is not permitted to escape from its obligations by
showing that he did not intend to do what his words bound him to do.” (Brant v. California
Dairies, Inc. (1935) 4 Cal.2d 128, 134; see dso 1 Witkin, Summary of Cal. Law (10th ed.
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2005) Contracts, § 118 [“Ordinarily, one who accepts or signs an instrument, which on its
faceisacontract, is deemed to assent to al itsterms. . . .”].) In California, contracts are
interpreted based on principles set forth in the Civil Code. (Civ. Code, § 1635.) These
statutory principles require a contract to be “interpreted...to give effect to the mutua
intention of the parties asit existed at the time of contracting, so far asthe sameis
ascertainable and lawful.” (Civ. Code, § 1636.) If the language is clear and explicit, the
language governs the interpretation of the contract. (Civ. Code, 8§ 1638.) When acontract is
reduced to writing, the intention of the partiesis to be ascertained from the writing alone, if
possible. (Civ. Code, § 1639.)

DETERMINATION OF ISSUES

Issuel: Werethe Didtrict’ s January/February Speech and Language Assessment, its March
2011 Psycho-educational Assessment, and its March 2011 Functional Behavior Assessment
of Sudent Appropriate Such That Student is not Entitled to IEE’ s at Public Expense in those
Areas?

Speech and Language Assessment

24.  The speech-language assessment administered by speech language pathologist
Lisa Ryder was appropriate. Her assessment satisfied all procedural requirements for
assessments under both state and federal law.

25. Ms. Ryder used avariety of assessment tools and strategiesin her speech and
language assessment of Student. She used 12 separate assessment tools in order to gather as
much information as possible concerning Student’ s speech and any possible deficits he might
have. Ms. Ryder administered the SALT, the BBCS-R, the CASL, the SPELT-P, the LPT-3,
the CCS-2, the PLAI-2, the GFTA-2, portions of the CTOPP, the SCAN-3 for children, the
ITPA-3, and the TNL. She administered tests to probe Student’ s expressive and receptive
speech and language abilities, and tests to determine if Student had any pragmatic language
deficits. Ms. Ryder administered other tests, such asthe GFTA-2 and language sampling,
specificaly to determine if Student was articulating his speech at a developmentally
appropriate level. Ms. Ryder took the extra step of administering multiple assessment tools
in one area of suspected deficit, such as when she administered the GFTA-2 in addition to
language samplings and the language sampling, in order to double check results on the first
assessment. (Factual Findings 8-45; Legal Conclusions 1-22, 24-25.)

26. Ms. Ryder also conducted severa observations of Student, interviewed his
parent and his teachers, and conducted a thorough review of Student’s records, including past
assessments of him. Her assessment took 10 days over atwo-month period. Through this
comprehensive assessment process, Ms. Ryder collected substantial information about
Student’ s ability in a school setting to articulate speech, to receive and express speech, to
engage in discourse with histeachers and peers, and to processinformation. Ms. Ryder’s
assessment was designed to thoroughly review Student’ s receptive, expressive, and
pragmatic speech, aswell as his auditory processing abilities, so that Student’s |EP team
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could make decisions regarding Student’ s unique needs based on concrete information rather
than conjecture. The variety and scope of Ms. Ryder’ s assessment ensured any decisions
made by Student’ s |EP team did not use any single measure or assessment as the sole
criterion in determining Student’ s unique needs in the area of speech and language. (Factua
Findings, 8-45; Legal Conclusions 1-22, 24-26.)

27.  Ms. Ryder was highly qualified to perform the speech-language assessment of
Student. She has been alicensed SLP for amost 20 years and has been a special education
teacher for almost the same amount of time. She has performed literally thousands of
speech-language assessments, including those for students on the autism spectrum. Ms.
Ryder has been employed by both private speech and language clinics working with adults
and children, and with school districts providing direct speech and language servicesto
students. She has aso been a visiting professor at a university. In addition to her work as an
SLP, Ms. Ryder has co-authored several articlesin her field of expertise and has received
training in numerous specialized areas related to speech and language issues, particularly
those areas concerning children with autism. Ms. Ryder has consistently worked with
autistic children during her 20 year career, and has been instrumental in developing programs
to address the needs of autistic children in each of the jobs she has held. Based upon her
numerous assessments of autistic children, Ms. Ryder is fully cognizant of the fact that one
of the primary concerns in assessing those children is determining how their autismis
manifesting itself and how it is affecting the child. Student presented no evidence that Ms.
Ryder was not qualified to assess his speech and language abilities. (Factual Findings 11-12;
Legal Conclusions 1-22; 24-27.)

28.  Ms. Ryder’ s assessment consisted of the 12 assessment tools described above,
in addition to interviews with Student’ s parent and teachers, a thorough review of Student’s
records, and observations of Student in the educational environment and during the
assessment process. The assessment tools were technically sound and were validated for the
intended purpose of measuring the speech and language performance of a child of Student’s
age. Ms. Ryder has been trained in the administration of all the assessments she utilized, and
she administered the assessments in accord with the instructions provided by the publisher of
each assessment. Her conclusions regarding Student’ s unique needs in the area speech and
language were based upon the aggregate of her assessment process, and were not based on
just one portion or aspect of the assessment. Based on her experience, Ms. Ryder found that
the entirety of her assessment was effective and yielded accurate results. She also testified
without contradiction from Student that her assessment process was free of bias, was not
discriminatory, and was designed to produce accurate information regarding Student’s
academic and functional speech and language skills. (Factual Findings 8-45; Legal
Conclusions 1-22, 24-28.)

29.  Additionally, Ms. Ryder’s speech and language assessment report was
appropriate. It thoroughly addressed Student’ s developmental history, referenced the records
Ms. Ryder reviewed, described the assessments she administered and the results of each
assessment, described observations she made of Student, and information she received from
Student’ s parents and teachers. Ms. Ryder’ s assessment also reviewed Student’ s current
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educational programs and discussed the Student’ stest results in the context of those
programs. Finally, Ms. Ryder included a discussion of her conclusions and
recommendations based upon the results of all her assessment tools, including the input from
Student’ steachers and parent. (Factual Findings 8-45; Legal Conclusions 1-22, 24-29.)

30.  Student contends that the District performed an inappropriate speech-language
assessment because Ms. Ryder “cherry-picked” the assessment tools she used. Student
believes that the assessment should have used other tools and should have looked at other
areas of Student’ s unique language needs. Student also believes that Ms. Ryder failed to
address Student’ s pragmatic language deficits. Finally, Student believes that Ms. Ryder
should have created artificia situations that would elicit responses from Student morein line
with issues Mother observed in the home.

31.  Theunderlying difficulty with Student’s argumentsis that he provided no
evidence or legal authority to support any of his contentions. Hisonly witness at hearing
was Mother, and there is no evidence that she has expertise in any of the areas assessed by
the District. Student voiced his contentions during his opening statement and during his
Mother’ s narrative testimony, but gave no concrete reasons why Ms. Ryder’ s assessment was
improper. Student did not identify which of the assessment tools should not have been used
by Ms. Ryder and offered no alternative assessment instruments that should have been used
either instead or in place of the tests Ms. Ryder selected. Student has therefore been unable
to overcome the District’ s evidence that its speech and language assessment met statutory
guidelines. (Factual Findings 46-49; Lega Conclusions 1-22; 24-31.)

32.  TheDisdtrict has therefore met its burden of proof by a preponderance of the
evidence that Ms. Ryder’ s speech and language assessment was appropriate. The Digtrict is
not obligated to fund an IEE in speech and language as requested by Student’ s parents.
(Factual Findings 8-49; Legal Conclusions 1-22; 24-32.)

Psycho-educational Assessment

33.  Ms. Dawson’s psycho-educational assessment met all statutory requirements
and was therefore appropriate.

34. LikeMs. Ryder, Ms. Dawson utilized a variety of assessment tools and
strategiesin her psycho-educational assessment of Student. She administered three
standardized assessments. The KABC-I11, which specifically measures cognition and
processing abilities of children. She administered the GARS-2, which is designed to
determine the likelihood of a child having autism or being on the autism spectrum. The
GARS-2 is based on rating scales completed by a student’ s caregivers; Ms. Dawson made
certain that Student’ s behaviors across al environments was assessed by having Mother and
Student’ s teachers from his District preschool and from his private Y MCA each complete the
ratings. To review Student’ s behavioral functioning Ms. Dawson administered the BASC-2,
another standardized assessment based on rating scales completed by a student’ s parents and
teachers. Aswiththe GARS-2, Ms. Dawson had both of Student’ s teachers as well as
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Mother complete the BASC-2 rating scales. Ms. Dawson also completed a thorough review
of Student’ s records and his developmental background, and interviewed Mother and
Student’ steachers. Ms. Dawson also conducted five observations of Student: two at his
preschool at Solana Beach, two at hisYMCA program, and one during the assessment
process. Ms. Dawson testified that she conducted five observations so that she could ensure
their validity. (Factua Findings 8-10, 50-71; Legal Conclusions 1-22, 33-34.)

35. Ms. Dawson’'s assessment was therefore designed to obtain relevant
information regarding Student’ s behavior, developmental and academic functioning, and his
social/emotional needs. Her assessment was not based on one single measure or testing
instrument. Rather, Ms. Dawson’ s assessment, and the conclusion and recommendations in
her report, were based on the aggregate of her review of Student’ s records and history, her
interviews and observations, and the results of the standardized tests she administered.
(Factual Findings 50-71; Legal Conclusions 1-22, 33-35.)

36. Ms. Dawson was highly qualified to perform the psycho-educational
assessment of Student. She has a master’s degree in school psychology. Sheisa
credentialed and licensed school psychologist, and has been practicing as such for ailmost 20
years. She has been certified asaBehavior Intervention Case Manager. In addition to her
schooling, Ms. Dawson has attended numerous training sessions, primarily in the areas of
behavior and autism. Sheisalso an adjunct professor at the university level. Student
presented no evidence that Ms. Dawson was not qualified to administer the psycho-
educational assessment to him. (Factual Findings 51-52; Legal Conclusions 1-22; 33-36.)

37.  Thetesting instruments used by Ms. Dawson were appropriate. She used
technically sound standardized assessments, including the GARS-2, BASC-2, and the
KABC-I1, to determine Student’ s academic and functional performance, to get a picture of
his behavior, and to determine the probability of whether Student was on the autism
spectrum. Ms. Dawson aso conducted numerous observations so that her view of Student’s
behavior and social skillswas based on his comportment across several environments and
during several days. This helped detract from the possibility that Student might have
demonstrated either unusually bad or unusually good behavior on oneday. Ms. Dawson’s
assessments were valid for the purpose intended by each assessment. Ms. Dawson
administered each assessment in accord with the instructions provided by the publishers of
each test. (Factual Findings, 50-71; Legal Conclusions 1-22, 33-37.)

38.  The assessments administered by Ms. Dawson were free of bias, non-
discriminatory, and were designed to yield accurate information on Student’ s academic,
developmental and functional skills. The tests were administered in Student’s primary
language of English, and looked at Student’s cognition, behavior, and social/emotional
levels, each of which had been identified as an area of suspected need for Student. (Factual
Findings, 50-71; Legal Conclusions 1-22, 33-38.)

39.  Additionally, Ms. Dawson psycho-educational assessment report met statutory
standards. The report identified all components of Ms. Dawson’ s assessment. |t described
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the background information and records Ms. Dawson reviewed, as well as detailed the results
of her five observations of Student. The report described each standardized assessment Ms.
Dawson administered as well as the results she obtained. Finaly, Ms. Dawson’s report
stated Ms. Dawson’ s conclusions and recommendations, based upon the combined results of
her assessment process. (Factual Findings 50-71; Legal Conclusions 1-22, 33-39.)

40.  Student’s contentions with regard to Ms. Dawson’ s assessment mirror the
concerns he raised regarding Ms. Ryder’ s assessment. His disagreement with Ms. Dawson’s
assessment fails for the same reasons: Student failed to present any evidence or authority to
support his position that Ms. Dawson’ s assessment was improper. He failed to state which of
her assessment instruments should not have been utilized and he failed to suggest what other
assessments should have been used in place of or to supplement those chosen by Ms.
Dawson. Student aso argued that Ms. Dawson’ s assessment was deficient because it only
included five days of observations. Student did not provide any authority to support his
position that Ms. Dawson should have observed him more frequently. Aswith all the
assessments, Student contended that Ms. Dawson should have created artificial situations
that might trigger the type of inappropriate behavior responses Student demonstrated at
home. Ms. Dawson disputed that such a methodology was appropriate. Student failed to
produce any authority in support of his contention that such a methodology was mandated or
even an appropriate part of a psycho-educational assessment. (Factual Finding 72; Legal
Conclusions 1-22, 33-40.)

41.  TheDistrict has therefore met its burden of proof by a preponderance of the
evidence that Ms. Dawson’ s psycho-educational assessment was appropriate. The District is
not obligated to fund a psycho-educationa |EE as requested by Student’ s parents. (Factud
Findings 8-10, 50-72; Lega Conclusions 1-22, 33-41.)

Functional Behavior Assessment

42.  Thefunctional behavior assessment administered by District autism specialist
Kim Sleichter was also appropriate. Her assessment satisfied all procedural requirements for
assessments under both state and federal law.

43. The FBA was conducted based upon the OAH order in Student’s prior due
process case. The FBA was devel oped specifically for the purpose of assessing targeted
behaviors that Student had previously exhibited. (Factual Findings 4, 8-10, 73-86; Legal
Conclusions 1-22, 42-43.)

44.  The District complied with the legal requirements for conducting the FBA.
Ms. Sleichter reviewed Student’ s records, including hisIEP' sand prior BSP. She used a
variety of assessment tools and strategies including observation, data collection, and
interviews, to gather relevant functional and behavioral information about Student. Ms.
Sleichter did not use any single measure or assessment as the sole criterion for determining
Student’ s behavioral needs. The assessment was selected and administered so as not to be
discriminatory on aracial, gender, or cultural basis; it was provided in a language and form
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most likely to yield accurate information on Student; and the assessment tools were used for
purposes for which the assessments were valid and reliable. (Factual Findings 4, 8-10, 73-89;
Lega Conclusions 1-22, 42-44.)

45.  Additionaly, Ms. Sleichter was knowledgeabl e about Student’ s disability.
She was highly qualified to conduct the assessment. She has a master’ s degree in special
education with a focus on autism and applied behavioral analysis. Ms. Sleichter isalso a
Board Certified Behavioral Analyst, a certification that required an additional 225 hours of
classroom time and an additional 1500 hours of field work, aong with the requirement that
she pass an examination in order to obtain the certification. (Factual Findings 73-76; Legal
Conclusions 1-22, 42-45.)

46.  Ms. Sleichter credibly testified that she conducted the FBA properly. She
observed Student on seven separate days at both his educational placements, gathering data
asto Student’ s behaviors through all seven observations. Ms. Sleichter integrated
information about Student’ s behaviors from his teachers for days she did not observe him as
part of the information used to compile the FBA report. The FBA was designed to
thoroughly review Student’ s behavior at school to determine if further intervention was
warranted. Ms. Sleichter’s conclusions and recommendation were based on the totality of
information she gathered, and were consistent with the behaviors she and Student’ s teachers
observed in the classroom and on the playground at Student’s schools. (Factual Findings 73-
89; Legal Conclusions 1-22, 42-46.)

47.  Ms. Sleichter consolidated her FBA findingsin her Functional Behavior
Assessment Report. The report discussed Student’ s targeted behaviors; the methodol ogies
used to obtain data regarding Student’ s behaviors; and indicated the records Ms. Sleichter
reviewed as part of the FBA. The report contains detailed descriptions of the observations of
Student and summarized the data obtained from the observations and information provided
by Student’steachers. The FBA report discusses the lack of observed targeted behaviors and
the fact that no baselines could therefore be developed. Finally, the FBA report discusses
interventions already in place in Student’ s classroom that addressed any behaviors he might
have and gave recommendations should Student’ s behaviorsreappear. Ms. Seichter’s FBA
report met all applicable statutory standards. (Factual Findings73-89; Legal Conclusions 1-
22, 42-47.)

48.  Student contends that the FBA is inappropriate because it did not contain any
standardized testing. During her testimony at hearing, Ms. Sleichter explained that there are
no standardized testing instruments used as part of an FBA. Rather, the assessment is based
on review of a student’ s records, including past assessments, BSP's, and interventions. The
primary source of information for the FBA is observation of the student in the school setting.
Ms. Sleichter credibly explained that her FBA contained all necessary components. Student
provided no evidence or citation to any authority to support his contention that an FBA must
contain components, such as standardized assessments, that Ms. Sleichter failed to utilize.
(Factual Findings 87-89; Legal Conclusions 1-22, 42-48.)
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49.  The District has demonstrated by a preponderance of the evidence that Ms.
Sleichter’s FBA met all statutory requirements. Student is not entitled to an IEE in the area
of functional behavior. (Factual Findings 4, 8-10, 73-89; Lega Conclusions 1-22, 42-49.)

Issue Il: Has Student Waived his Right to Request an |EE at Public Expense in the Area of
Occupational Therapy Pursuant to the February 17, 2011 Settlement Agreement between the
Parties?

50.  Student’s Mother and the District entered into an alternative dispute resolution
settlement agreement on February 17, 2011. By the terms of the agreement, Mother, inter
alia, agreed to rescind her request for an IEE in the area of occupational therapy. Student
presented no evidence that the District has failed to comply with its obligations under the
settlement. Student presented no evidence that this settlement agreement has been or should
be abrogated. At hearing, Student did not address the existence of the settlement agreement
or offer any explanation as to why the agreement did not resolve the issue of Mother’s
request for an OT IEE.

51. Thelanguage of the settlement agreement is unequivoca and unambiguous.
The terms of the agreement include consideration given by each party. In Student’s case,
Mother agreed, among other things, to rescind her request for an OT |EE in exchange for
several concessions by the District, including the agreement to maintain Student’s
educational program for another year and a half. Student has provided no rationale for
disregarding the clear and explicit language of the settlement agreement, other than the
implication that Mother simply changed her mind. A change of heart or buyer’s remorse do
not constitute appropriate grounds for abrogating a settlement agreement. Student has failed
to produce any evidence or authority to counter the District’ s contention that Student waived
hisright to request an IEE in the area of OT by the terms of the February 17, 2011 settlement
between the parties.

52.  The preponderance of the evidence therefore supports the District’ s contention
that Student waived his right to request an |EE in the area of occupational therapy because
Mother agreed to rescind her request by the terms of the February 17, 2011 settlement
agreement between the parties. (Factual Findings 3, 5-10, 90-93; Lega Conclusions 1-3, 21-
23.)

Issuelll: If Sudent Has Not Waived His Right to an IEE in the Area of OT, Was the
District’s OT Assessment of September 2010 Appropriate such that Student is not Entitled to
an IEE?

53.  TheALJhasdetermined that Student waived hisright to request an IEE in the
areaof OT based upon the settlement agreement entered into between Mother and the
Didtrict. However, in the dternative, the District has demonstrated by a preponderance of
the evidence that the occupational therapy assessment administered by Ms. Donahue in
September 2010 was appropriate such that Student is not entitled to an | EE at public expense
inthe area of OT.
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54.  Ms. Donahue’ s assessment report indicates that she used avariety of
assessment tool s and instruments designed to gather relevant functional, developmental and
academic information to assess Student’ s specific area of occupational therapy needs. She
consulted with staff, reviewed Student’ s work samples, observed Student in his classroom,
and conducted an observation of Student in therapeutic directed activities. Ms. Donahue also
administered two standardized assessments to determine Student’s OT needs: the PDMS-2
and the sensory profiles, the latter of which were completed by Student’ s parents and
teachers. Ms. Shannon, the District’s OT expert witness at hearing, testified without
contradiction that all test instruments Ms. Donahue used were technically sound. Ms.
Shannon stated that Ms. Donahue’ s assessment established that in the educational
environment, Student did not present sensory issues or fine motor or gross motor deficits that
warranted occupational therapy intervention. Ms. Shannon confirmed that the OT
assessment was not racially or culturally biased, because it consisted primarily of interviews
and observation, coupled with standardized tests that were normed for children Student’s
age. The assessment was conducted in Student’ s native language and in aform most likely
to yield accurate information. The assessment was used for purposes for which the
assessment was valid and reliable. The assessment was administered by trained and
knowledgeabl e personnel in accordance with testing instructions. (Factual Findings 94-111,
Legal Conclusions 1-22, 53-54.)

55.  Theevidence indicates that Ms. Donahue was a quaified, trained and
knowledgeable OT assessor. The evidence all indicates that the assessment instruments were
appropriate, vaid and tailored to determine Student’ s performance on sensory processing and
fine motor and visual motor tasksin school. (Factual Findings 94-111; Lega Conclusions 1-
22, 53-55.)

56.  Ms. Donahue compiled her assessment results in awritten report that included
all observations, test results, consideration of Student’s functional levels at school, and a
reasoned determination that Student did not require OT services to access his educational
curriculum. The report noted Student’ s relevant behavior during observation, and the
relationship of that behavior to his academic functioning. (Factual Findings 94-111; Legal
Conclusions 1-22, 53-56.)

57.  Although Student’s Mother believes that Ms. Donahue should have used other
testing instruments for her OT assessment, particularly in the area of sensory processing, she
did not produce evidence at hearing demonstrating that the assessment failed to comply with
statutory requirements. Nor did Mother suggest any particular assessment that she contends
Ms. Donahue should have included as part of her assessment. Despite Student’ s criticisms of
Ms. Donahue’ s assessment, the assessment tools and methods she used were appropriate to
give valid results concerning Student’s OT needs at school. (Factual Findings 108-111,
Lega Conclusions 1-22, 53-57.)

58.  TheDistrict has demonstrated by a preponderance of the evidence that Ms.
Donahue’ s September 2010 OT assessment was properly conducted and is appropriate. For

37



these additiona reasons, Student is not entitled to an |EE in the area of OT. (Factual Findings
3-10; 94-111; Legal Conclusions 1-22, 53-58.)

ORDER

1. The District’ s January/February 2011 speech and language assessment
administered by Lisa Ryder, its March 2011 psycho-educational assessment administered by
Melissa Dawson, and its March 2011 functional behavior assessment administered by Kim
Sleichter, were appropriate.

2. Student waived hisright to request an IEE in the area of OT by the terms of
the February 17, 2011 settlement agreement entered into by the District and Mother on
behalf of Student.

3. In the aternative, the September 2010 OT assessment administered by Kelli
Donahue was appropriate.

4. Student is not entitled to IEE’ s at public expense in the areas of speech and
language, psycho-educational, functional behavior, or occupational therapy.

PREVAILING PARTY
The decision in aspecial education administrative due process proceeding must

indicate the extent to which each party prevailed on the issues heard and decided. (Ed. Code,
§ 56507, subd. (d).) The Didtrict prevailed on all the issues heard and decided in this case.
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RIGHT TO APPEAL

The partiesin this case have the right to appeal this Decision by bringing acivil
action in a court of competent jurisdiction. (20 U.S.C. § 1415(i)(2)(A); 34 C.F.R. 8
300.516(a)(2006); Ed. Code, § 56505, subd. (k).) An appeal or civil action must be brought
within 90 days of the receipt of the Decision. (20 U.S.C. § 1415(1)(2)(B); 34 C.F.R. 8§
300.516(b)(2006); Ed. Code, § 56505, subd. (k).)

Dated: October 18, 2012

/s
DARRELL L. LEPKOWSKY
Administrative Law Judge
Office of Administrative Hearings
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