BEFORE THE
OFFICE OF ADMINISTRATIVE HEARINGS
STATE OF CALIFORNIA

In the Matter of:
CUCAMONGA SCHOOL DISTRICT, OAH CASE NO. 2012100561
V.

PARENT ON BEHALF OF STUDENT.

AMENDED DECISION

CarlaL. Garrett, Administrative Law Judge (ALJ), Office of Administrative
Hearings (OAH), heard this matter on December 5, 2012, in Rancho Cucamonga,
Cdlifornia.

Karen Gilyard, Attorney at Law from the law firm of Atkinson, Andelson,
Loya, Rudd & Romo (Atkinson), represented the Cucamonga School District
(District). District representative, Richard Dahlin, Director of Personnel and Pupil
Services, attended the hearing, as well as Amy Foody, Program Manager of the West
End Specia Education Loca Plan Area (SELPA). In addition, Kristin Myers,
Attorney at Law from Atkinson, attended the hearing for observational purposes only.

Student’ s mother (Mother) attended the hearing and represented Student.
Student’ s grandmother also attended the hearing.

Didtrict filed its request for due process hearing (complaint) on October 12,
2012. On October 26, 2012, for good cause shown, OAH granted the parties’ joint
request for continuance.

On December 5, 2012, at the close of the hearing, the parties were granted an
additional continuance to file written closing arguments by December 19, 2012.
Upon the timely receipt of District’s written closing argument, the record was closed
and the matter was submitted.

On January 17, 2013, this ALJfiled the Decision in this matter. However, due
to clerical error, Mother’ s written closing argument filed on Student’ s behalf, was not
considered. Since then, this ALJ has reviewed Mother’s closing brief, and has



determined that it does not alter the factual findings or the legal conclusions reached
in this matter. Assuch, the Decision will not be changed.

ISSUE

Does District have the right to perform triennial assessments of Student,
pursuant to an August 29, 2012 assessment plan, to determine Student’ s educational
program, including related services, without parental consent?

FACTUAL FINDINGS
Jurisdiction and Background Information

1. Student is an African-American nine-year-old boy, who, at all relevant
times, resided within the boundaries of the District. Student is eligible for special
education under the primary eligibility category of autistic-like behaviors, and the
secondary category of speech or language impairment. Student currently attends the
Ontario Center School (Ontario Center) in District and isin the third grade. He
spends the mgjority of his school day in ageneral education setting and receives
resource support, as well as speech and language therapy.

2. On October 29, 2009, when Student was in kindergarten, District
conducted formal assessments of Student, which hisindividualized educational
program (IEP) team used to determine his placement and related services. Student
was due to be assessed again in three years (i.e., triennial assessment), by October 29,
2012.

3. On August 21, 2012, Student’ s resource specialist teacher, Lisa
Baltierra, placed in Student’ s backpack an assessment plan prepared by District’s
school psychologist, AndriaLeahy. The purpose of the assessment plan wasto set
forth areas designated for Student’ s triennial assessment. Specifically, the assessment
plan proposed that District’ s special education teacher would assess Student in the
area of academic/pre-academic achievement, and explained that the assessments
would measure basic reading and comprehension, written expression, math
calculation and reasoning, oral expression and/or listening comprehension. The plan
also provided that the speech and language pathol ogist would assess in the area of
language, speech, and communication development. The plan explained the tests
would measure Student’ s ability to understand, relate to, and use language and speech
clearly and appropriately, and would measure auditory processing skills. In addition,
the plan provided the nurse would assess in the areas of health, vision, and hearing.
The plan noted the tests would measure vision, low vision, hearing, health,
developmental history, media history, and would include areview of medical
records. Finally, the plan proposed that the school psychologist would assessin the
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areas of psycho-motor devel opment, social-emotional functioning, self-help, career,
and vocational abilities. The plan explained that in the area of psycho-motor
development, the school psychologist would measure Student’ s ability to coordinate
body movements in both small and large activities, aswell as visual perceptual skills.
In the area of social-emotional functioning, the plan explained the school psychologist
would measure Student’ s ability to build and maintain satisfactory relationships and
demonstrate appropriate behavior across situations. In the area of self-help, career,
and vocational abilities, the plan described that the school psychologist would
measure Student’ s daily living skills and adaptive functioning across different
settings, as well as measure Student’ s interest and abilitiesrelative to levels of skill
devel opment, work readiness, and/or occupational preparation. The plan also stated
that parents’ consent was necessary to assess Student.

4, In addition to the assessment plan, Ms. Baltierraincluded in Student’s
backpack a notice of procedura safeguards, as well asforms for Mother to complete.
Specifically, sheincluded a parent interview form, a developmental history form, a
nurse’ s health and developmental history form, a parent form for the Childhood
Autism Rating Scale (CARS), a parent rating scale for the Behavior A ssessment
System for Children, Second Edition (BASC-2), and a parent form for the Adaptive
Behavior Assessment System, Second Edition (ABAS-I1).

5. On the same day, Ms. Baltierra sent Mother an email advising that
Student’ s backpack contained the assessment plan, and requested that Mother sign it
and return it to school.

6. School psychologist, Andria Leahy, testified at hearing. Ms. Leahy has
been employed with District since July 2012 as the coordinator of special education,
aswell as aschool psychologist. Ms. Leahy received her associate' sdegreein fine
artsfrom Citrus College in 1995, her bachelor’ s degree in liberal studies from
California State Polytechnic University in 1997, and her multiple subject credential
from California State University at Long Beach in 1998. Ms. Leahy earned her
master’ s degree in educational psychology from Azusa Pacific University in 2002,
and her pupil personnel credential in 2010. She aso has a Cross-cultural Language
and Academic Development (CLAD) certificate, authorizing her to teach students of
multicultural backgrounds. She has worked as a school psychologist since 2009, and
from 2010 to 2012 she worked as aclinical case supervisor for an applied behavior
agency. From 1997-2009, prior to working as a school psychologist she was a
genera education teacher.

7. District requested Ms. Leahy to assess Student in the areas of psycho-
motor development, social-emotional functioning, self-help, career, and vocational
abilities for his 2012 triennia assessment. She had planned to use a number of
instruments to assess Student. Specifically, she had planned to administer the Wide
Range Assessment of Memory and Learning, Second Edition (WRAML-2), the Test
of Auditory Processing Skills, Third Edition (TAPS-3), the Beery-Buktenica
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Developmental Test of Visual-Motor Integration, Sixth Edition (Beery VMI-6), the
BASC-2, the CARS, and the ABAS-1I. She also planned to review Student’s work
samples, classroom work, and planned to conduct observations in the classroom and
during physical education class. During the course of her career as a school
psychologist, Ms. Leahy has assessed 200 to 300 children, including 25 to 50 African-
American children. In addition, she has administered the WRAML-2 50 to 75 times,
the TAPS-3 approximately 200 times, the Beery VMI-6 200 to 250 times, the BASC-
2 7510 100 times, and the CARS and the ABAS-11 approximately 50 times each.
None of these tests was designed to measure intellectual ability, intelligence, aptitude,
mental age, cognition, or was designed to correlate with an intelligence quotient (1.Q.)
test. In addition, these tests were not on the prohibitive or caution lists distributed by
the California Association of School Psychologists, which identified tests that
measured, used, or could potentially use 1.Q. data when cal culating assessment
results.

8. Ms. Baltierratestified at hearing. She has been employed by District
for 15 years, five of those years aresource specialist, and the balance as a general
education teacher. Ms. Baltierrareceived her associate’ s degree from Fullerton
Collegein theatre artsin 1990, her bachelor’s degreein social sciences from
Chapman University in 1996, and her master’ s degree in education from Chapman
University in 2005. She earned a multiple subject teaching credential, as well as her
special education teaching credential. District requested Ms. Baltierrato assess
Student’ s academic achievement for his triennial assessment. Ms. Baltierra planned
to administer the Woodcock Johnson 111 Tests of Achievement (WXII1), whichwasa
test designed to test all core areas of academics. The WJ-111 was designed to compare
one student’ s achievement against the achievement of other students of the same
grade and subject matter. The test was normed for all students, including African-
Americans, and was not used to measure 1.Q.. Ms. Baltierra has administered the WJ-
[11 in excess of 100 times.

9. Language, speech, and hearing specialist Kathleen Colestestified at
hearing. Ms. Coles has been employed with District for seven years, the first three of
those years as a sixth grade teacher, and from August 2008 to May 2012 asa
language, speech, and hearing specialist. She earned her bachelor’ s degreein liberal
studies from the University of LaVernein 1994, and her master’s degree in education
from Azusa Pacific University in 1997. She earned her teaching credential in 2000
from Chapman University. She also obtained a master’ s degree in communication
disorders from California State University at Northridgein 2012. She received her
preliminary credential in speech and language in July 2012, and previously held a
waiver credential from August 2008 through July 2012.

10. Ms. Coleshad provided speech and languages services for Student for
the past two years, and had been requested by District to conduct a speech assessment
of Student for his 2012 triennial assessment. Student had not had his language skills
formally assessed for over three years, and Ms. Coles believed District needed more
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current and relevant data. She had planned to administer the Diagnostic Evaluation of
Language Variance (DELV), which she had administered 10 times over the course of
her career, the Listening Comprehension Test (Second Edition), which she had
administered five to 10 times, and the Test of Problem Solving (Third Edition), which
she has administered four times. She aso planned to use informal measures, such as
classroom observations, language samples, and the Slosson Articul ation Language
Test (SALT), which was a software program that measured various aspects of
language (i.e., the number of words per second a person used, the degree of variation,
and the degree of reformulation). All of the proposed measures were normed for all
children, including African-American children, and none of the proposed measures
were culturally biased, designed to measure mental ability, or were associated with
any testsrelated to 1.Q.. Ms. Coles believed the DELV was especially appropriate for
Student, because the DELV specifically addressed children with language variations,
including those found in some African-American children. As such, she planned to
look at the results of the assessment to determine whether the results accurately
reflected Student’ s ability, or whether any language variation was due to his cultural
background. She has assessed approximately seven other African American children,
and has conducted at least 100 speech and |anguage assessments over the course of
her career.

11.  Didtrict nurse, VictoriaWhidler, testified at hearing. Ms. Whidler has
been aregistered nurse since 1979, and has been a nurse with District for nine years.
Ms. Whidler earned her associate' s degree in nursing from Chaffey College, and her
bachelor’ s degree in health care management from the University of LaVernein
2003. Shereceived her registered nurse license and her school nurse credential in
2007. In her capacity as aDistrict nurse, she has conducted health assessments of
more than 1,000 students, at arate of approximately 130 students per year. District
requested Ms. Whidler to conduct a health assessment of Student in connection with
his 2012 triennia evaluation. In that regard, Ms. Whisler had planned to test
Student’ s vision, hearing, blood pressure, fine motor skills, gross motor skills, height,
and weight. In addition, Ms. Whidler planned to update Student’s medical history by
using information Mother was to provide on the health and developmental history
form included with the August 21, 2012 proposed assessment plan.

12.  OnAugust 27, 2012, Mother returned the assessment plan to District
unsigned. Instead, Mother wrote a note on the assessment plan requesting that
District prepare a new assessment plan without any language indicating that a special
education teacher would assess Student’ s academic achievement, because Student
was “not in aspecia education class.” Mother completed and returned the parent
interview form, most of the nurse’' s health and developmenta history, the parent form
of the ABAS-II, and the parent form of the CARS.

13. OnAugust 29, 2012, Ms. Leahy, to appease Mother, sent her an
amended assessment plan that indicated that District’ s resource specialist would
assess Student’ s academic achievement, instead of a special education teacher, even
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though they were one and the same. Ms. Leahy felt Mother would feel more
comfortable if aresource specialist were listed on the assessment plan, because
Student had been receiving resource support services as part of his educational
program. All other areas of the proposed assessment plan remained the same. Ms.
Leahy also included anotice of procedural safeguards with the amended assessment
plan.

14.  On September 20, 2012, Student’s |EP team convened to discuss
Mother’ s concerns regarding Student’ s program for the school year, specifically in the
areas of classroom materials, homework, and assessments. The attendees included
Mother; Student’s grandmother; Ms. Leahy; Ms. Baltierra; Ms. Coles; the principal of
the Ontario Center; Student’ s general education teacher; and the director and the case
supervisor of Autism Behavior Consultants.

15. At the|EP meeting, District members provided Mother with alist of
proposed assessments District intended to use for Student’s 2012 triennial assessment.
District members asked Mother regarding the status of her signing the assessment
plan, to which Mother responded that she required additional timeto review the
assessments that would be used. To assist Mother with the decision-making process,
Ms. Leahy and Ms. Coles agreed to give Mother the assessment instruments District
used to assess Student three years prior, aswell as the current assessment tests and/or
protocols Ms. Leahy and Ms. Coles planned to use for his 2012 triennial assessments.
District members requested that Mother advise Ms. Leahy by September 24, 2012 of
her decision regarding the proposed assessment plan.

16.  On September 25, 2012, at a parent-teacher conference, Mother advised
Ms. Baltierrathat she was not going to sign the assessment plan for Student’s
triennial evaluation.

17.  On September 27, 2012, Richard Dahlin, District’ s Director of
Personnel and Pupil Services, sent Mother aletter concerning the triennia evaluation.
The letter advised that Student’ striennial assessments, which required Mother’s
consent, were due on October 29, 2012. Mr. Dahlin also advised that District,
pursuant to the Code of Federal Regulations, could seek to override the consent
reguirement, should Mother refuse to consent to the triennia assessment. Mr. Dahlin
requested Mother to notify him by October 1, 2012 whether she would sign the
assessment plan provided to her on August 29, 2012, and which was discussed at the
September 20, 2012 |EP meeting. Mr. Dahlin’s letter also included a copy of
District’ s procedural safeguards notice.

18.  Mother did not provide Mr. Dahlin with her consent to the assessment
plan by October 1, 2012, as he had requested.

19.  On October 4, 2012, Mother sent Mr. Dahlin an email advising she did
not receive his September 27, 2012 letter until October 2, 2012, and would need time
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to respond to it. Mother stated she would have an answer to Mr. Dahlin by October 8,
2012.

20.  On October 4, 2012, Ms. Leahy sent Mother aletter viaU.S. and
certified mail, return receipt requested, concerning the parent forms Mother
completed and returned on August 27, 2012. Specifically, Ms. Leahy requested
Mother to advise her in writing by October 10, 2012 whether she would consent to
Ms. Leahy’ sreview and consideration of the information contained in the parent
forms for Student’ striennial 1EP meeting, to be held in October 2012. Ms. Leahy
advised that if Mother failed to provide awritten response concerning the content of
the completed forms, District would consider Mother’ s non-response as her non-
consent to the review and consideration of the information at Student’ s triennial
meeting. Ms. Leahy’sletter included a copy of procedural safeguards.

21.  On October 9, 2012, Mother sent Mr. Dahlin aletter in responseto his
September 27, 2012 |etter, stating that she decided to opt Student out of “taking
further STARY/Assessment testing,” because Mother believed Student had not
received testing accommodations in accordance with hisIEP. STAR testing was not
an area of testing set forth on the proposed assessment plan. Mother’sletter did not
address the assessment plan concerning Student’ s triennial evaluation, or any of the
proposed testing instruments Ms. Leahy and Ms. Coles had previously provided
Mother, and Mother never addressed these issues prior to the filing of District’s
complaint. Mother never responded to Ms. Leahy’ s |etter.

22.  Mr. Dahlin testified at hearing. Mr. Dahlin interpreted Mother’s
October 9, 2010 letter as arefusal to sign the assessment plan. Mother never signed
the assessment plan.

LEGAL CONCLUSIONS

1. District contendsit has the right to perform atriennial assessment of
Student, pursuant to its August 29, 2012 assessment plan, asit has not conducted any
assessments of Student since October 29, 2009. District further contends that its
assessment plan was appropriate, and that the assessments were necessary to provide
Student with an appropriate placement and related services, as the 2009 assessment
datawere out of date. Mother disagrees, and contends that the assessment tools
proposed by District violated the injunction issued in Larry P. v. Riles (Larry P.) (Sth
Cir. 1974) 502 F.2d 973, and were, therefore, inappropriate.? Specifically, Mother

! Standardized Testing and Results.

% Mother filed no prehearing conference statement, failed to participate in the
prehearing conference, and presented no evidence at hearing. Assuch, the ALJ
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arguesthat all of the proposed tests District intended to administer to Student
involved 1.Q. testing, which the Larry P. injunction prohibited with respect to
African-American students.

Burden of Proof

2. Asthe petitioning party, District has the burden of persuasion on the
issue aleged in District’s complaint. (Schaffer v. Weast (2005) 546 U.S. 49, 56-62
[126 S.Ct. 528, 163 L.Ed.2d 387].)

FAPE

3. Under the IDEA, dligible children with disabilities are entitled to a FAPE,
which means special education and related services that are available to the child at no
charge to the parent or guardian, meet State educational standards, and conform to the
child’' sindividualized education program. (See 20 U.S.C. 88 1400(d), 1401(3), 1401(9),
1401(29), 1412(a); Ed. Code, 88 56001, 56026, 56040.) “ Special education” is defined as
“specially designed instruction at no cost to the parents, to meet the unique needs of a
child with adisability....” (20 U.S.C. § 1401(29).) Californialaw also defines special
education as instruction designed to meet the unique needs of individuals with
exceptional needs coupled with related services as needed to enable the student to benefit
fully from instruction. (Ed. Code, § 56031.) “Related services’ (also known as designated
instruction and services) are transportation and other developmental, corrective and
supportive services as may be required to assist the child in benefiting from special
education. (20 U.S.C. § 1401(26); Ed. Code, 8 56363, subd. (a).)

Triennial Assessments

4. The IDEA provides for periodic reevaluations to be conducted not
more frequently than once ayear unless the parents and District agree otherwise, but
at least once every three years unless the parent and District agree that a reevaluation
isnot necessary. (20 U.S.C. § 1414(a)(2)(B); Ed. Code, § 56381, subd. (8)(2).) A
reassessment may also be performed if warranted by the child’s educational or related
services needs. (20 U.S.C. §1414(a)(2)(A)(i); Ed. Code, § 56381, subd. (8)(1).)

5. Reassessments require parental consent. (20 U.S.C. § 1414(c)(3); Ed.
Code, 856381, subd. (f)(1).) In order to start the process of obtaining parental consent
for areassessment, the school district must provide proper notice to the student and
hisparents. (20 U.S.C. 88 1414(b)(1), 1415(b)(3) & (c)(1); Ed. Code, 88 56321,
subd. (a), 56381, subd. (a).) The notice consists of the proposed assessment plan and a
copy of parental procedural rights under the IDEA and companion state law. (20
U.S.C. 88 1414(b)(1), 1415(c)(1); Ed. Code, 8 56321, subd. (8).) The assessment plan

determined Student’ s contentions from the line of questions Mother asked witnesses
at hearing.



must: appear in alanguage easily understood by the public and the native language of
the student; explain the assessments that the district proposes to conduct; and provide
that the district will not implement an | EP without the consent of the parent. (Ed.
Code, § 56321, subd. (b)(1)-(4).) Thedistrict must give the parents and/or pupil 15
daysto review, sign and return the proposed assessment plan. (Ed. Code, 8 56321,
subd. (a).)

6. If the parents do not consent to a reassessment plan, the district may
conduct the reassessment by showing at a due process hearing that it needs to reassess
the student and it islawfully entitled to do so. (20 U.S.C. § 1414(c)(3); 34 C.F.R. 8
300.300(a)(3)(i), (c)(ii)(2006); Ed. Code, 88 56381, subd. (f)(3), 56501, subd. (8)(3).)

7. Parents who want their children to receive specia education services
must allow reassessment by the district. (Gregory K. v. Longview Sch. Dist. (9thCir.
1987) 811 F.2d 1307, 1315; Dubois v. Conn. Sate Bd. of Ed. (2d Cir.1984) 727 F.2d
44, 48))

8. The assessment must be conducted in away that: 1) uses a variety of
assessment tools and strategies to gather relevant functional, developmental, and
academic information, including information provided by the parent; 2) does not use
any single measure or assessment as the sole criterion for determining whether a child
isachild with adisability; and 3) uses technically sound instruments that may assess
the relative contribution of cognitive and behavioral factors, in addition to physical or
developmental factors. The assessments used must be: 1) selected and administered
S0 as not to be discriminatory on aracia or cultural basis; 2) provided in alanguage
and form most likely to yield accurate information on what the child knows and can
do academically, developmentally, and functionally; 3) used for purposes for which
the assessments are valid and reliable; 4) administered by trained and knowledgeable
personnel; and 5) administered in accordance with any instructions provided by the
producer of such assessments. (20 U.S.C. §8 1414(b) & (c)(5); Ed. Code, 88 56320,
subds. (a) & (b), 56381, subd. (h).) The determination of what tests are required is
made based on information known at the time. (See Vasheresse v. Laguna Salada
Union School District (N.D. Cal. 2001) 211 F.Supp.2d 1150, 1157-1158 [assessment
adequate despite not including speech/language testing where concern prompting
assessment was deficit in reading skills].) No single measure, such asasingle
intelligence quotient, shall be used to determine igibility or services. (Ed. Code, §
56320, subds. (c) & (€).)

9. Triennial assessments, like initial assessments, must be conducted by
individuals who are both “knowledgeabl e of the student’ s disability” and “competent to
perform the assessment, as determined by the school district, county office, or special
education local plan area.” (Ed. Code, 88 56320, subd. (g), and 56322; see 20 U.S.C. §
1414(b)(3)(B)(ii).) A psychologica assessment must be performed by a credentialed
school psychologist. (Ed. Code, 8 56324.) A health assessment shall be conducted by a
credentialed school nurse or physician who is trained and prepared to assess cultural and
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ethnic factors appropriate to the pupil being assessed. (Ed. Code, 8 56325, subd. (b).)
Larry P. Injunction

10. InLarryP. supra, the Ninth Circuit Court of Appeals enjoined
California schools from using standardized intelligence tests for the purpose of
identifying African-American students for specia education and services. (Larry P. v.
Riles (9th Cir. 1974) 502 F.2d 963.) The rationale behind the prohibition was that
school districts were finding a disproportionate number of African-American students
eligible for special education services under the eligibility category of mental
retardation based on intelligence testing.

11.  The California Department of Education has also issued alegal
advisory prohibiting intelligence or 1.Q. testing of African-American students. In
1984, the court expanded the original Larry P. injunction, where the parties stipul ated
to a settlement which provided a complete ban on the use of 1.Q. testing on African-
American students for any purpose. (Larry P. v. Riles (9th Cir. 1984) 793 F.2d 969,
984.) Thereafter, in Crawford v. Honig (9th Cir. 1994) 37 F.3d 485, the court held
that the Larry P. injunction would not prevent the use of 1.Q. testing for purposes
other than the identification of African-American students as special education
students, particularly where the parent consentsto 1.Q. testing. Furthermore,
regardless of Larry P., the IDEA and the Education Code prohibit the use of
discriminatory testing and evaluation materials. (34 C.F.R. 8 300.532(a)(1)(i); Ed.
Code, § 56320, subd. (a).)

Analysis

12.  Aswasstated in Legal Conclusion 4, District must assess Student every
three years, unless an assessment iswaived by both District and Student. To override
the parental consent requirement for triennial assessments, District must prove that it
met all of the statutory requirements of notice to parents and must prove that the
proposed assessment plan was appropriate.

13.  Here, Student had not been assessed since 2009, when he was a
kindergartener, as Mother has refused to provide her consent for District to conduct
triennial assessments. The evidence showed that District provided Mother an
assessment plan on August 29, 2012 for Student’ striennial assessment due by
October 29, 2012, which included an explanation of the proposed assessment areas, as
well asidentified the District staff who would be administering the assessments. In
addition, the August 29, 2012 proposed assessment plan included a copy of Parents
procedural rights, explained that Mother’ s consent was necessary to assess Student,
and explained that the District would not implement an | EP without the parent’s
consent. However, despite Digtrict’ s reasonabl e efforts to obtain it, Mother declined
to provide her consent. Specifically, District amended the assessment plan pursuant
to Mother’ srequest, provided her with test protocols and past assessments, wrote her
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multiple letters, and waited patiently for Mother to provide her consent, namely, six
weeks subsequent to its August 29, 2012 assessment plan, before filing its due
process complaint.

14.  While Mother contends that the tests that District staff had planned to
administer to Student, an African-American, violated the Larry P. injunction because
the tests purported to involve 1.Q. testing, Mother presented no evidence to support
this contention. In fact, the evidence showed, through the credible and uncontradicted
testimony of Ms. Leahy, Ms. Baltierra, and Ms. Coles, that the tests they proposed to
administer were not normed against African-American children, were not culturally
biased, were not designed to measure mental ability, were not designed to measure
intelligence, and were not associated with any testsrelated to 1.Q.

15.  Insum, District was required at a minimum to assess Student every
three years. Not only was Student due for atriennial assessment, but the evidence
showed, through the credible, uncontradicted testimony of Ms. Leahy, Ms. Coles, and
Ms. Whidler, that the assessment was necessary given District’ s outdated information.
The evidence showed that the District complied with al procedural requirements of
the IDEA to conduct the assessments. Thus, District met its burden by a
preponderance of the evidence that it is entitled to assess Student under the August
29, 2012 assessment plan without parental consent. (Factual Findings 1 - 22; Legal
Conclusions 1 -15.)

ORDER

1. The District may assess Student pursuant to the August 29, 2012
assessment plan without parental consent.

2. Didtrict shall deliver to Mother by certified mail at her last known
address, notice of the dates, times, and locations of the assessments set forth in the
August 29, 2012 assessment plan. Mother shall present Student for the assessments
on the dates, times, and at the locations set by District.

3. If Mother fails to present Student for the various assessments set forth
in the August 29, 2012, assessment plan, District isrelieved of its obligation to
provide Student a FAPE, and shall not be obligated to provide a FAPE until Mother
requests an assessment, consents to the assessment plan the District providesin
response to her request, and presents Student for the assessment as set forth in such
assessment plan.
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PREVAILING PARTY

Pursuant to California Education Code section 56507, subdivision (d), the
hearing decision must indicate the extent to which each party has prevailed on each
issue heard and decided. Here, District prevailed on all issues heard and decided in
this matter.

RIGHT TO APPEAL THISDECISION

The parties to this case have the right to appeal this Decision to a court of
competent jurisdiction. If an appeal is made, it must be made within 90 days of
receipt of this Decision. (Ed. Code, 8 56505, subd. (k).)

DATED: January 25, 2013

IS
CARLA L. GARRETT
Administrative Law Judge
Office of Administrative Hearings
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