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FOR PUBLICATION

UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

J. W., a minor, by and through his )
parents JE-W. and JAW,, No. 09-16123
Plaintiff-Appellant, D.C. No.
¢ 1:07-cv-01625-LJO-
- DLB
Fresno UniFiep ScrooL DistrIcT,
Defendant-Appellee. ORDER

Appeal from the United States District Court
for the Eastern District of California
Lawrence_J. O’Neill, District Judge, Presiding

Submitted October §, 2010*
San’ Francisco, California

Filed October 19, 2010

Before: Procter Hug, Jr., Pamcla Ann Rymer and
N. Randy Smith, Circuit Judges.

COUNSEL

Amy R. Levine, Miller Brown & Dannis, San Francisco, Cali-
fornia, for the appcllce.

Elaine M. Yama, Bennett & Sharpe, Inc., Fresno, California,
for the appellant,

*The panel unanimously concludes this case is suitable for decision
without oral argument. See Fed. R. App. P. 34(a)(2).
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ORDER

We affirm for the reasons stated by the district court in its
published opinion at 611 F. Supp. 2d 1097 (E.D. Cal. 2009),
attached as Appendix A.

AFFIRMED.
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g IN THE UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 ] J.W., 2 minor, b&aﬂd through his perents CASEND, CV F07-1625 LJIODLB

JEW. end JAW,,
12 .
Plainiiff, ORDER ON PLAINTIFF'S MOTION FOR
13 SUMMARY JUDGMENT OF IDEA CLAIM
. . (Docs. 91, 103)
14 vy ’

15 | FRESNO UNIFIED SCHOOL DISTRICT,

16 ’ Defendant.

7 /

13 INTRODUCTION

9 By amended motion, filedon Februsry 26, 2009, plaintiff). W, by and through hisparenis LE, W,

20 snd J.A, W, (“Student'”), moves for summary judgment on his Individuala with Disabililies Education
21 8 Act-("IDEA"), 20 U.S.C. 1400 et req., claim agninst defendant Freano Unified School District
22 || ("Distrier™). Snulent challenges an August 14, 2007 declsion made by Adminisirative Law Judge
23 | ("ALJ™) Suzanne Brown, Office of Administmiive Hearings, Special Education Division, Stata o
24 | California. Student argues, inrar atia, that the ALS erred o decide that District provided Srudent with
25 | a free appropriate public educauon ("FAPE™, as required by the IDEA, for the lime period between
26 | September 1, 2001 through September |, 2006, Studen claima tkat Disirict committed procedural and
27 | subsmantlve viotmions ofthe IDEA, For the following reasong, this Count finds that the ALT did not err

28 || in ker decition, and DENIES In full Swdent’s summery judgment malion,
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1 STATUTORY FRAMEWORK
2 IDEA

i} the State educalonal agency; (C) include an
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“The IDEA is 8 comprehentive educational scheme, conferring an disabled atudents 0 substentive
4| right to publio education.” Hoeftv. Tuseon Unified Sch. Dist., 967 F.2d 1298, 1300 (1992} (ciling Harig
v, Doe, 484 U.5. 305, 310 (1988)). The IDEA cnsures ihat “all children with disahilities kave available
1o them a fres approprisse public education that cmphasizes spacial edueation and related services

5
6
7] designed o meet their uniqua needs and prepare them for further edueation, employment, and
8 | indspendent living,” 20 U.5.C. $1400{(d)Y1XA). Accordingto the [DEA, a FAPE is

9

specinl education pod services thai—(A) have been provided at

blic sxpense, under
public supervision end direction, and withou! charge; (B) meet

uchoul sandards of
v school,

11 with the

progam

12 ] 20 US.C. §1401(9). To provide & FAPE in compliance with the IDEA, » state educarional agency
13 | recoiving foderal funds must evaluste & student, determine whether that student Is cliglble for special

14 | educetion and services, conduct and implement an LEF, and determine an appropriate educatlonal

15 | plecement of the student. 20 U.8.C. §1414,

16 Studsnt'g FAPE must bo “Isilored 1o the unigue needs of the handicepped child hy mears of an
17 || ‘individualizod cducational program' {IEF}." Hendrick Hudson Cent, Sch, Disy, 8d. of Educ. v. Rowley,
18 | 458 U.5. 176, 18) {1982} (“Rowiey™) (citing 20 U.5.C. §1401(18)). The TEP, which is prepared at

19 g betweena q

20 | parents or guardian, and, where spproprinte, the cbild, consisis of a written document conluining

Il (A) 2 statement of the rucnt lwel: of educational perfurmnnca of such child, (8) a
tof snnual goals, | g short-term instructional objectives, (C) a statement

22 of the specific educauoml services to be provided to such child, and the extent to which
such child will be eble o participats jn regular sducational proj . (D) the projected

23 date for initiation and anticipated duration of such services, and(E) appropriate oh]ecuve

4 basis, whether instructional objectives are being schieved.

25| 20U.5.C. § 1401(19). Local prregional educational agoncles musi roview, and where appropriste revise,
26| cach child's IEP at least annually, 20 U.S.C. §§ 1414(a)5), 1413(a)X11). In addition, “{parental
27} involvement is 8 cenaal feature of the IDEA_™ Hoeft, 567 F.3d a1 1300, *'Parents participae along with

2% | eachers and school district repressntalives In the proces of delemmining what “constitutes a *Eres

2

oruewndlﬂ 8¢ hool edueation iz Lhe Stato involyed; and [ pmwdud in conformity
d under scetion 1414(d) of thls 1itle,

lilied rep ive of the Jocal educatianal agency, thechild's teacher, the child's

criterin and evnluation pracedures and schedules for determining, on at leest an arnual
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appropriate educaticn’ for cech disabled child.” /d.

Violtions of the [DEA may arise in two siaations, First, a school diatrct, in creating and
implementing the [EP, can run afoul of the Act's procedural requirements. Rowdey, 458 U.§. 176.
Sccond, a school district can be liable for a substantive violation by drafting an TEP thet 1a not reascnably
calculated 1o anable the child L recelve educational benefita, fd. Through n FAPE, “the door of public
education must be opened for a disabled child in o *mcaningful® way.” fd. at 132, District mus provide
Srwdent a PAPE that is “appropriatly designed and implemented so a5 to convey” Student with &
“meaningful” benefit, Adams v. Stte of Oregon, 195 P.3d 1141, 1149 (3h Cir. 1999); Student allcges
Lhat District violaled the [DEA'S both procedumlly and substantively, in s number of ways

=R - T R T v

State and Federnl Reguolstions

—

Both stsle statutcs and federn! regulstions wupptement IDEA's procodural and subsisntive

"~

requirementa. The California Edutation Codo contains legislative findings and declarations regarding

w

children who sre deal or heerd of hearing (“DHH™). According to the California Bducation Code,

=

denfneas is & low-incidence disability, making wp lezs than | percent of the towl melewide enrollment

w

forkindergarion through | 2th grade, end requires “highly specialized services, equipment and materials.”
Cal. Ed. Code §§5600.5()(t}, (2). Cal, Ed. Coda §56000.5(b) |} provides:

Deofness invelves the mest basic human needs~tha ability to communicate with ather
tuman beings.  Many hurd-of-hesring end deaf children wpe an sppropriete
communication mode, sigh [anguage, which may be theic primary languape, while others
express and receive ) ¢ orelly and surally, with or without visusl signa or cues...lt
13 esgentinl for the well-boing and growth of hard of hearing and deaf children that
sduestional progrema moﬂize the uniquo nature of deafness to ensute that ull herd-of-
hearing and deaf children have sppropriats, ongoing, ead fully accesgible educational
opparminities,

BB BF = = o
B - S W W J O

“ll js essentisl” that DHH children, “like all children, huve an educalion in which their unigue

~
o

communication mode is respected, utilized, and developed to an approprinte leved of proficiency,” Cal,

[x]
A

[d. Code §56000.5(b)2). DHH students must “have en educaiion in which special sducalion leachers,

w
[

paychologlaty, speech therepists, assessors, admilnistratory, and other special education personacl

w2
o

understand 1he unique nature of deafners and are specifically meined 1o work with hard-of-hearing aad
dealprupils,”’ Cal Ed. Code §56000. 5{b)3), Each DHH student should be placed in the “least restrictive

[
~

environmenk,"taking into ideratlon that DHH stud h "hlv:l“luﬂ')cicm;nunbﬂuflln'gmge

B
o
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made pesrs which whom they can gommunicate and whe are of the same, or approzimalcly the same,
2| age and sbiliry level,” that parcots “are involved in detarmining (he eatent, cantent and purposc” of the
3} cducational program, snd DHH studenis “have programs in which they have direction and approprisic
4| access 10 all components of the educational process, including, bul not limiled Lo recess, Tunch, and
exmacurrictlar and athketic activities.” Cal, Ed. Code §§36000,3(b)(4), (5 (7} and 9.

As lo DHH studenus, federal regulations also address equipment. Each public egency must

34 C.F.R §300.12; 34 C.F.R. §300.303, Effectiva October 13, 2006, ench public agency must ensura

3
6
7§ ensure that hearing aides wom in achool by ehildren with bearing impainoents erc functioning properly.
8
9| that the cxternat comp of surgically implanied medical devices erc frmctioning properly, 34 C.E.R.

sl
B 18, prog

10§ §300.113, However, a public agemey is not mapomnaible for poat
11 ] orreplacerment of & medital device that hay been surgically implanied {or of an extemnsl companent of
12 ] a surgically implanicd medica! device). 34 C.F.R.§ 300.113,

13 Apginst this background, the Count tumns Wb the faeis and procecdingi in this case,

4 BACKGROUND'

5 Factnal Hi

16 Al all times relevimt, Student was & Disuict reyident. Swdent was diegnoacd with severe o

17| profound hearing loss in both ears et the age of 13 months, Accurdingly, Student is eliglble for special
18 | cduration under the IDEA as a DHH swdent,

19 Early Education

20 Atage | § months, Distriet conducted sn initla! assecsment of Student. Based on the asscssment,
21 | Distrier awafY invited Srudent’s parents to observa the sural’oral program for DHH students at Alics
22 | Birney Elementary School ("Bimey'™) and & 3ign language program at Norscman Eltmentary School.
23 | When Student was two years old, Student’s purenis ehose foc Student ah oral method of communicatjon
241 snd an oral education. Accordingly, Student wis enrolled in Bimcy's pre-kinderganen DHH program.
25 When Studont began the program at Birney, ho wore a hearing ald in each ear. Student‘s pareniy
26 | leamned sbout cochlear implants through Siudent’s preschoal teachor st Bimey, who atizrded doctor

e Court rak#a thow fesf from the adminiatretiva reoord and he ALI"s Andings of fact Bisputed facts and fasty
28] retevaniion epecifio legal iHwe s d and eddi d clow ja the DI w ewttion.

4
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eppointment with Studont's parents and discugaed cochlcar implants cxtensively, When he was four
years 0ld, Student recejved a cochlear implant in his [ef car, Student's implani was “mapped” at (ho
California Ear Instinute's Let Thern Hear Poundation in Palo Alto, California, Sivdentcontinued to wear
& hearing ald in kis right ear.

Student sutended Districe's omlﬁpm-grum xt Bimey from 1998-2000, during pre-school and

PO N

5

§ || kindergarten, Sruden) returned to Bimey in 2001 and nttanded Rimney's oral program dusing Lthe 2001~
71 2002 und 2002-2003 school years, for hia second and third grades.

LS On May 20, 2003, Student's IEP convened for Student’s annual |EP meeling. Swaff from both
9 | Bimey and Bullard Talent School (*Bullard Talent™) aticnded Lhe meeting.” The LEP team discussed
0 | whether Student’s placzmvent for the 2003-2004 schood year should be in a general educaiion fourth
1] grede class ut Builard Talent ot In the orel DHH specisl day class ("SDC™) at Bimey. Scveral staff
12 | exprevsad toncerns about placement at Bullard Telent; howevet, Student's’ parents requested o fulls
13 | inclusion mainstream placcment at Bullard Talent, Bascd on this disagroement, the [EP waa continued.
14 | InaMey 27, 2003 leter, Student’s mather complained to Diatrict program specialist Diane Beruregard
1% ] (“Ma. Bexurcgard™) that tha discussion of the IEP ing regarding Student'a pl oplions was
16} misplaced and should have baen dovoted salely 1o Student's Bullurd Talent transltion,

17 The IEP merting reconvened on Juns $, 2003, Alzhe June 5, 2003 IEP mecting, tbe tesm agreed
18 | o the parents’ request for & mainsream placement at Bullard Talent. and offered that plecoment, In
19| addition w placement ot Bullard Talent, District offered Student designated ioxtruction and seyvices
20§ (*DIS") of resource specialist program (“RASP) for 65 minules per day, DHH spesiatist therapy for 480
21| minutes per month, speech-relatod thernpy for B sessions per month, and 8 cusd-sprech tnoaliterator.”

22| The [EP leam also offered assistive technology, including an FM sy /auditory Lralner w be wora
23 | during all inslruction, o provide Student with amplification of his teacher's voice, and accorumadarions

24 || such as extended timo on e

I3 tudoaty partals anwrcd Studeat |a tha Jostery for adminan 1o & Disritt sageot ichoal, Bulied Tukeat School
26 (*Bullard Talwni®). Siudsnt was spocasafol In nhery simjuslon m Bollad Telasl At Buliard Talent, atudents reorive
tcadamic Lnstroatian In Ibe momelog ooly, with sNemocts deveesd w virval snd perfommiing aris activities.

’Cued spesch ia « metkad ol ing in which 1 duh i s o d (N ars pend 10 onhance
8 Vp raadéng apd 1ha belp the Urisnnreader undorstand whare the souatd Iy mads.

k)
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1 1003-2004 School Year

2 Student atrended Bullard Talet for the 2003-2004 school year. Stadent was placed in a general
3| education fourth grade claas taught by Janice Marshell (“Ms, M-anha'll"), Pursuani tothe [EP, and while
4 | mainstrenmed in the gonerul education class, Student spent 65 minutes a day with his RSP teacher Mary

Ann Dorien (“Ms. Dorian'}, reccived DHH speciatist serviges with Linda Shroer (“Ms. Shroer'™) and
spocch-language therapy with Lo Jem (“Ma, Jem™). 1n sddition, Distict sudiologist Cindy Yetes (*Ms,
Yates"} consulted with Ms. Mershall and Ms. Durian. Student liked Ma. Marshall, made Friends st
Bullard Talent and thrived socially.

Student bcyu.-: tha 2003-2004 school year far behind other atudeots ot his grade level io language,

o W e A

ion, and al! scademic arcas excopt for math. The JEP team convenod again on Oclobes 27,
11§ 2003, and sgreed that Srodent would receive a special cducation report card snd would not be working
12 § towards grade Jovel alandards,

13 20042005 School Year

14 The annual [EP maeting convencd an May 26, 2004. Tha team members dizcussed Student's
L5 | present levels of performance and progress on bis goals and objectivea. The team agreed that Student
16 | would remash at Bultard Taleir foc his fifth grado year, with DLS of RSP aervices for 60 minulca a day,
17§ DHH specialist services for 720 minutes per month, speech-language therapy for 8 sesaion per month,

18 | and 2 full-time cued speech tranaliteraior. The team also agreed to dations such as ded
19 ] time ox tests and copics of his texibooks for the following year to roview over the summer, Diatritt
20 | offered Student placement lo 8 gemeral education fifth grade class with students who had delays in
21 | reading.

22 Student's Aifth grade cless isught by Deniee Stover (“Ms. Stover™). Sludent continued 1o secsive
23 | RSP servicea with Ma. Dorian, DHH specialis services with M. Shroer, speech-langunge therapy with
24 1 M. Jorn, and a cued speach mnsliterator,

25 In lnte September 2004, Ms. Stover gave Student a “deficlency notice,” indicating that Student
26 [| was having difficutty with many subjects at the fifth grade level. Several members of the LEP team met
27 | with Student's mother informally on October 6, 2004 10 discuss the deficiency nolice. As a result,
28 | Student’s grading was madificd and Student received no further deficiency nul.icu: thal year.

[
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Srudent was unheppy lo Ms. Stover's clags, Student resisted going to school diring his fifth
grade year, In one incideny, Ma, Stover made Srudent “pull 8 card™ ss a punighment for his classroom

behavior, Student's mother was upsei by the incident My. Stover also refused Student's other*s

I

roquest to giva her the answer keys to Student’s examinations in advance. o
In May 2005, District siaff conducted Student’s trienniat reasscsament. Studant was evahired

-

in the oreas including cognitive ebility, ocademic achisvement, attenlion, behavior, speech, language,

sudilory ¢omprehenaion, auditory discrimination, listening comprehension, and lip reading.

10052006 School Year

Mo o~ o

On Juno 3, 2005, Student's [EP wam convened for the ponual JEP mecting. District

10 | recommended refarsing Student to the Central Yalley Diagnostic Center for further assassment, but

11 | Student*s mother chose to forcga that assessment. Indiscussing Stadent’s placement for the 2006-2007

12 | school year, Distriet stafl opinad that placement at Bullard Talent would not meet Student’s needs.

13 | District stafT recommended placement al cither ¢ DHH SDC ot Noresman Elementary School, or &

14 | regular gixth grade class a1 Del Mar Elementery School (“Del Mar'™) Student’s mother visited tha

15 | proposed schools. Subsequently, Student's mathér secepted District's offer of plucement at Del Mar,

[[1 Studen! was placed ina geacral ecducation clasa sbxth grade class ac Del Mar, with RSP services

17 | taught by Denisc Willrams (“Ma. Williams™) for 500 minctes per wesk, DHH specinlist services with
18 | Eric Nyberg (“Me. Nyborg”) For 720 mninutes per month, and speech-lamguage Lherapy for 50 minutes
i9 | per woek., Student also received.supports and services such s sn FM aystem, a sign janguage
20 | interpreter, and weekly counszling sessions by a :l:lunlall:.lr aeaigned to the DHH program.

2] On Ociober 19, 2008, Districl 80T mei wilh Student’s mother tor a conference, During that
22 | meeting, the participanis sgreod that Studenis nevw DHH specialisy, Erik Nyberg, would teach Student
23 sign lahmuage vocubulary during kls scssions with Student.  On Oclober 26, 2005, Student's 1EP
241 convened and added this chan ge to Student’s TEP, The tean alao addod goals and objectives in reading:
23 | and writiug, and sgreed to perent’s request o defer again Student's referral 1o the Cenoral Californis
25§ Disgnostic Cenler, Swdent's molher further agreed 1o change Seudent foma cubd speech trangliterator
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to u sign language interpreter .4

2 During his sixth grade ysar, Sdem received deficlency notices, reporting that he was below
3 | grade level in certain subjects. Srudent told hia counselor thag he and his mother were unbappy with Del’
4 | Muar decnues he did pot have friends (there, and that he wanted to go back Lo Bullard Tatent. Student’s
5 | mother was unhoppy with De!l Mar because, inter alia, Student’s peers spoke Spenish oo tha playground.
3 In March 2006, Srudent*s mother igok Sradent 1o vee his former Bimey teacker, Carola Aguirre
71 (“Ma. Aguirre”), Ms. Aguirre conducied & Ling & Sound Test on Student end determined that Shadent
3 § could not hear the sounds correotly. Ma, Aguirro checked Studml'u equipment and detcrmined that it
¢ | was working properly, bul recommended an avdiologist’ chock Studenl's equipment.  Student’s
10 | sudiologist as the Let Them Hear Foundation testad Smdent’s cochlear implant and also determined that

11 J the cquipment was working properly, bl;ll that Studenl was not acceasing sounds from the implent. In
12 § April 2006, Student began receiving auditory verbal (' AV™) therapy from Ms. Azuu-r: Student elso
13 | recelved consultation and some AV theiapy sessions from AY therapist Nancy Sekaguchi (“Mx
14 (| Saknguchi™), who wughl M. Aguirre AV therapy, Studeni’s parcnts privaicly funded tho AV therapy.

13 1006-2007 School Year
16 On May 26, 2006, the LEP team convencd for its annual mesting. The team raviewed results of
17 | informal tasiing by Mr. Nyberg, and di d Student’s pl options for the 2006-2007 school

18 f| yexr, District recommended two options for Student’s placement: DHH SDC ol Ahwahnee Middle
1% i School (*Ahwahnee') or 2 mainswream plaecment ar Student’s home school, Fort Miller. Studeat’s
20 [| mother egreed 1o vigit the SDC a1 Ahwahnee, bat rejected placement ar Fort Miller. Studeni®s mother
21 | ulso requested that the District fund AV therepy for Student,

22 The LEP 1cam reconvened on June 21, 2008. The Distriet recommended placement a1 the DHH
23 | SDC at Ahwahnes. Student’s mother rejected that recommendalion, and did not sign her consent to the
24 | [EP. District deniod Studont's parenls’ request to fund Student’s AV therapy for the 2008 summer.
25 In luly 2006, at his parents’ exponss, Sudent atiended 8 rwo-week sutnmer program at Clarko
25 || School for the Deaf ("Clarke™), o private school in Massechuselts.

“Srudemi's mother aated for wn inwrprated who cauld use both sign languaye esd cuod spébeh tramebtersting, but
28 | oinrlal Indloalsd thal o Individual exises,
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L On August | 9,2006, Ma, Sakaguchi conducted 8 District-fundad atseasmentof Studentto eiscss
2 [ Student’s auditory necds and to evaluale whother Smdent needed AV thorapy. Afiet rovicwing Ms.
3} Sakaguchi’s report, District’s Manager of Special Educatlon Programa Beth Shroeder (“Ms, Shrosder™
4| asked Ms, Sakaguchi to recommend the froquency and duration of AY therapy that she believed Student
5 § necded, [n addition, M3, Shrocder esked Ms. Sakaguchi 0 offer other recommendations regarding
6 Student’s educational programming. Ma. Sakaguchi egreed to add her recommendations, and imued an
7 | amendad report on Auguat 29, 2006,
8 In tave August 2006, Sredent’s parents notlfled the District in writing that they intended to place
9 | Seudent st Clarke unilaterally, and that they would seck reimbuniemem from Digtrict for the Clacke
10 | plecement,
N Cn Seplember |, 20086, the IEP 1eam convened to discusa Student's plecement oplions for the

12 | 2006-2007 school year and Ma. Sakaguchi's report. District offered placement t the DHH SDC at
13| Ahwahnee, proposed referting Student for asseasrent at the Central California Disgnoatic Center, or
14 | i Northem Celifornis Disgnostic Center. Student’s parents rejectsd District’s placement offer and
15 Vd.isgnmtic ceforrals, and filed a dug process heering with OAH. .

16 For the 2006-2007 school year, Studenl ettended Clarke. Student wod initially placed in &
17 | seventh grade class, [n Octaber 2006, Clarkoe o ducted w'con prchenaive educational evatuation for

18 | Student, In November 2006, Student waa moved from a seventh grade class 1o a fifth grade clags, Later,
19 | while he remained inthe fifth grade clags, Clarke gave Student thizd grade level work, Student conlinucs
20 | 1o prugress at & alow paco. Siudent upgraded he cochlear implant in his lofi ear in Jamuary 2007, and

21 | received a cochlcar implent in his right car in March 2007,

22 Procedurs] Histery
pal ‘Student appenls an administrative law judge decition pursuant to 20 U.S.C. §1415. The ALJ

24 | heard this matier on Mey 30-3t, hme 1-2, 3, 7-8, 11-12, and 26, 2007 in Freane, Califomia. After the
25 || hearing, the parties subminad ¢losing arguments in wriling: The record was closed end the malter
26 | submited an July 13, 2007. On August 14, 2007, the ALJ issued her Decision in tho matter of Studint
27| v. Frasne Unifisd School Dixirict, OAH Cuse No. N2006090026 (“Deecision”). In hey Dexizion, the AL
28 [| denicd Smudent's ¢taim for relief, with ana exception, The ALJ found thai District u;batanﬁvdy deniai

9




Casedser oo 8a2h-LdDries1oDeeigeens 244 Filed7544H40 DREgRnL3ef 44

17188 J. W. v. FreEsno UNIFIED ScHooL DISTRICT

[Casa 1:07-cv-01825-L10-DL8 Document 113 Fied 04/28/09 Page 10041

Student a FAPE by failing 10 affer extended school yeer services (*ESY™) for the 2005 summmer seasion.
The ALJ ordered District Lo reimburae Student’s parents far taition, room, board, and reasanable travel
p {or the 2006 scasion.

= W oM

Tarcsclve the administrative appeal, Studont moved forsummary judgment an January 26, 2009,
pursuant to the Januery 12, 2009 silpulation and order. An amended rdministrative record was lodge
with this Court on Pebraary 6, 2009, Siudoeal filed his amended motion far summary judgment on
February 6, 2009, and a further amended motion on February 26, 2009, . District filed its opposition on

o 3 B

Mareb 16, 2009, Siudcot roplied on March 30, 2009, This Court found this motion suitable for decision
withgut 8 hearing, pursuant to Local Rute 78-230(h).

~

10 IEW

1 “When a penty chellenges the outcame of an IDBA due process hearing, the rovigwing court
12 | receives the administrative record, hears any sdditional evidence, end ‘bas[¢s] its declalon on the
13 || prepondemnce of the evidence.™ R.B. v. Mapa Falley Unifled Sch. Dis, 496 P.3d 932, 937 200T)
14§ (quoting 20 U.S.C. §1415(IH2)(B)). Based on this sundard, “complele de navo review of the
15 | administrative proceeding is inappropriate.” Voan Duyn v. Baker Sch, Din, £, 502 F.3d B k1,817(2007).
16 | As the party steking relicf in this Court, Student bears the burden of demonsireting that the ALl's
17 || decision ghould be reversed. Clyde K. V. Pullayup Sch. Dint., Na. 3,15 F.3d 1396, 1399 (9th Cir. 1994).
18 | In addition, the party challenging the administrative decisian bear the burden of persusion on cach
19 ] claim challenged. 1d.

20 Deferenes

21 In review of sa IDEA due process hearing, courta give “less deference than js conventional” in
22 || review of other agency actiona.” Ofal Unified Sch, Ditt, v, Jackson, 4 F.3d 1467, 1472 (9th Cir. 1993).
23 | “How much deference to give staw eduratjonal agesncies, however, i  maler for the disenttion af the
24 | caurta” Gregory K. V. Loagview Sch, e, 811 F.2d 1307, 1311.(%th Cir. [987). The Court, “io
25 | recognition of the expertise of the administretive agency, must consider the findings carefully and
26 | endeavor ta respond to the hearing officer's resotution of cach matexinl issue.  After congideration, the
27 || sourt is frs¢ Lo accepl ar reject the findinga in part ar n whole.™ 1d.; Ofal Unifted Sch. Dirt. v. Jacksan,
2§ Y 4 F.3d 1467 (%th Cir’ 1993). :

10




Caseage! 09-04625- 111t BB10Datipent b 44 Filod7E/39680 DResR 43w 44

J. W. v. FrEsNO UNIFIED ScrooL DISTRICT 17189

Case 1:07-cv-01625-LJ0-DLB Document 113 Flled 04/28/09 Page 11of 41,

m

{Dluc weight® raust be given to tho sdministmtive decision below and-[] courts must not
‘substituce their own gotions of sound cducational policy for thoss of the school authoritiea which they
review," Fan Duyn, 502 F.3d 6l 817 {quoting Rowlay, 458 U.5. a1 206} “[TThe amount of dafercnce
affiszded tho hearing officer’s ﬁndingg_ increases where they ene thorough and careful ” Capéstrano
Unified Sch. Dist. v.. Wartenberg, $9 F.3d 834, 891 (%th Cir. 1995). This Coun gives doference lo an
ALIn decision “when it ‘cvincea his [or hot) careful, impartisl congideration of ail the evidence and
demonstrates hia [or her] tensitivity 1o the complexity of Lhe issues presented.” County of San Diego v.
California Special Edue, Hrg. Of., 93 F.3d 1448, 1466 (9th Cir. 1996).

DB~ o W B W

Barlc Floar of O unl|

10 While & student's IEP must be ressonably calculsted o provide himy or ber with educational
11 § benefit, school diatricis are required to provide only a “hasic floar of opportunity.” Rowley, 458 U.$. aL
12 | 20001, Thus, an *'appropriate’ public education does.nol mean the absalutely best or *potential-
13 || maximizing' education for the individual ehild," Gregory K v, Lorgview Sch. Dist, 811 F.2d 1307, 1314
14 ¥ (1987). However, “Congrets did not intend that a achool syseetn could discharge i1s duty under the
LS R IDEA by providing a program that produces some minimal academic edvancement, no maiter how

16 § mivinl." Amonda J. & rel. Annstte J. v. Clark County Sch, Dhar,, 267 F. 3d 877, 820 (91b Cir, 2001).

17 Snapthot Evaluation
18 The standard for evaluating [EPy, aly celled the “snapghot” rule,” Ig not retrospective.
19 | Adams . State of Oregon, 193 F.3d 1141, 1149 (9th Cir, 1999). A the Adams court explained
20 Inutead of asking whetber the [[EP] way ndaquate in light of the (Student’s} s, the
distriet court should have esked t!]w more peninent question ng' whether mj was
2l appropriutely designed and imglcn]enmd 8¢ A8 to convey ‘Student with 2 meaningfu!
benciit, Wedo netd‘!udge en [1EP] in hindsight; rather, we look to the [IEP’s] goals and
2 koAl echieving methods at tho time the plan was implemenied and ask whether these
r dy were by calculated to confer [Student] with a meaningful benefit...In
pxl striving for “sppropriateness,” an [EP must take into account what wes, and what was
not, ot‘si]ec(ivcly reasonable when the snapshot was taken, that iy, at the time the IEP was
24 drafied.
25N 195 F3d at 1149,
% Discyssign & ANALYIIS
27 L ¥ldend Matter—Judicinl Noilee

28 The Court first considera Swdent'a challengs to the ALJ'a denit] of Student*s requést for judicial
11
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I | notice. Srudent filed o request that the ALY take judicial notice of a documend cntitled “Programs for

2|| Deafind Hard of Hearing Students: Guidetines for Qualicy Smndards” (*Guidelinos™). The Guidelines

[

are issued by the Celifornia Depariment of Education, In the request for judicial notice, Siudent attached

=

& copy of the Quidelines and rgued thet they were sabject to fudizial notice pursuant to Cat. Evid. Code
section 452(h). Stodent Gled the requent with his elosing bref.
I addresaing Student's judicial notiss request, the ALY noted:

The fact that the CDE iaqied these Ouidolines is not reascnably subjest to diapute and
is capable of immediate and eccurste determination, However, the same hag not been
catablisbed for the contents of the Guidelines. Tha entize docunent is 200 pages long
and containa extensive, technical roce dations about topics related to the
education of deaf and heard of hoaring (DHH) stadents. Since the choice of methods for
education of DHH students is 4 topic with a lang history of debate and controversy, it is
doubtfisl thatshe dati p 1 in the Guidelines are not snbject to dispute
il of ar cable of immediate and accurate determination.

S W o\ 4 v A

12 | Ultimately, the ALY denied Student's judieial request as uniimely. The ALY pointed cout that Student
13 | failed to identify the document a3 a proposed cxhibit “at least five busineas days in advanee of the
14 | hoaring,” 13 roquired by Cal. Educ. Code section §56505{¢)(7)). Student further fuiled to list the
15 | Guidelines in a prebearing conference staternent submitted three business days prior lo the prehearing
16 | conference, in violaton of OAH requirements. In submitting the late request, Student did not offer “any
17 | reeson why the document should be admitted despite the frilure to comply with these requintmants.”
18 Pursuant w Cal, Evid. Code section 452(h), a court may ke judicial nedee of “{facts and
1% [ proposifions that are not reasonably subject to dispute and arc capeble of immediatn and acturate

m v

20 | determination by resort o sources of bly indisp . “Although the exisrence of a

21 | document may be judieially noticeable, the truth of contzined in the document aod its proper
22 | interpretation are not swbject to judiclal nofic if those mahere ere reasonsbly disputsble.” Unruh-
23 | Haxron v. Regsnia of University of California, 162 Cal. App. 4th 343, 364 (200T) (citations omitted)
24 I (itslies in original).

25 Student acknowledges that “tho ALJ was eomesr in determining ot the contents of the
26 | guidelines cannot be judieially notieed for their truth or accurmey.”  Student argues that the ALJ erred
27 | in failing “to acknowledge that the giridelines eould ha judicially nericeable for their purpose of ihowing
28 | that the CDE has in fact set forth suggested gnidellnes for wse in the education u:r DHH ehildren.”.

12
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1 || Swdent coniends that after taking judieial notice ofthe existence of the Guidclines, the trier of fact conld
2| detormme whether District followed those suggesied Guidelines and, if mol, whal weight that
1 }| determination carrics in the ultimate declaion' of whetber Disirict denied Student his right 1o a FAPE.
4 1 Student fhils 1o address the ALJ's niling o exclude the Guidelines as untimely.

The ALJ did not ent to deny Student’ requesit to take judicial notice of the CDE Guidelines.
Student conrdnues (o pravido na reason why the document shou!d be comsidered despite Smudent*s faihure

3

-]

7] 10 comply with Cal. Blue. Code section S6503(e)(7), the OAH requirements, and the ALI's case
§ | management order.  Student's failufe 1o comply with these rquirtmenis rerdess Lhe Guidslines
9

unrimely, In addition, Student’s suhmisgion of the Guidelines with his writien ¢losing argurent

10 | deprived Dismrict of the apportunity ta sabmil dociments in resp o ion wi sbout the

1+ | Guldelines, or to mise arguments regarding the Quidalines, Accordingly, the ALT corroetly denied
12 | Student’s untimely roquent for judicial notice of the Guidelines.
I Deference to the ALJs Thonghtfo! and Careful Analysis

14 Before discuasing the merits of Student's [DEA prowedurs] end uk ive violattons arg

15 | this Court add Student's poiti garding the degres of deference this Caurt should give to the
16 || ALT decision. R.8. v. Nupu Valley Unifled Sch. fist., 455 F.3d 932, $42-43 (9th Cir, 2007). Student

17 | argucs that this Court should not give deferencs W the ALY s decision. District contends Lhat this Court
18 | should afford substential deference to the ALT's thoughtful und careful decision.

19 Thiv Court gives deference to an ALI's decision “when it ‘evinces his [ar her} careful, impartial
20 || consideration of all the cvidencs and deroastrates his [or ber] sansitivity to the complexily of the issues
21 | prosented.” County of San Diego v, Caiffornia Special Edue. Hrg. Off, 93 F.3d 1438, 1466 (Sth Cir.
22 | 1996). As the Ninth Circuit Court of Appeals explalied in Mapa Vallay, 496 F.)d a1 942-43, 2 Coumt
23 | “wrcat[s} & bearing officer's findingy s “‘thorough and careful® when the officer participaies In the
24 § questioning of witnesses and writes u decision contain{ing] » complete fuctusl background as well ea
25 | a discrete analysis supporting e ullimaie conelusions.”

6 The ALI's 38-page decision, rendered afler a ten day hearing, contzins s detailed facmal
27§ background and unakysis. The AL) explaing her legal conclusions thoroughly, inclu?ing citations 1 the
28 } relevant faewa and discussion of the applicable lew. Additionally, the ALY was invu"lvcd activ:r.ly in the

13
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I | hearing. The ALJ quesiioned many witnesses, both 1o clarify responses o3 well as w elicit fallaw-up

2 | responses, Accordingly, this Court shall give due weight wy tha ALJ's decisioo and shall give particular

3 | deference to the AL's decision to the extent it was “thorough and careful.”

4| SIL.  Subsisnrive laoes’

3 Al For the 2003-2004, 2004-1008, and 2005-2006 scool years, did the District fall ta
asaess Student’s unlque needs In the ares of euditon ekills (whlch rkills affect his

6 ahility to aceesssounds and words) and therefore sffect hils abillty do learn to read)?

7 According i the LEA and California’s Education Code, each saxdent must be asacssed in all

8 | arcos of his or,her suspected disability. 20 U.5.C. §1414(b)}3); Cal. Bduc, Code §56320(f). Student

9 | appeats the ALI"s conclusion thal the District assessed Student in a1 arcas of suspecicd dissbility in the

16 | arca of sudition skills for the 2003.2004, 2004-2005, and 2005-2006 school yoars.

t! The ALJ cancluded thal the District properly assessed Student during the relevaat time period
12 || “by conducting tesring such ea the TAC, the W-]-[UI Listening Comnprehension subtest, the Ling & Sound
13 | Test, the Wepman Auditory Discrimination Teat, and other astczamens leols.” The ALY arfived ol ber
14 | ¢onclusioo based on the following findings of fact, in perinent pan:

15 In the 2003-2004 school year, the stessment information regarding Student’s
audition skills consisted primarily of resalts from the May 2002 trienaial reassessment.
16 In that reagsessment, Srudent’s DHH SDC teacher, Ma. Wassor, gdministercd the Test

of Auditory Compr:hcnsmnq‘l C), and also the Listening Comprehension subtest afthe

17 ‘Woodcock-J: n-[11. Ms. Wasser, DHH spocialist Lindn Shroer, and speech-language
pathologist Lori Jern also used informal mcasures to regularly assess Student’s heering

18 and listening akills, such ss regularly sdministering the Ling € Sound Test.

19 For the 2004-2005 scheol ‘ﬁm' District did not condust additional formal
agseygment of Student’s audition skills. ln May 2008, District lssaned Student's

20 sudition skills s part of the trienniat DHH t Linda Shrocr
administered the TAC 10 measure Student's auditory Comprdmsion, and the Wepman

2 Audlwﬂ Discrimination Test to measure his auditory discrimination. Ms, Shroer also-

Studend im the aren of listening comprehension, by testing his ability to repeat

1 sonicnces and anawer question sboul & three-parsgraph short story from the Resd
Naturally program. In “nddition, speech-language pnthotog:lsi Lori Jern conducied &

23 language asacsstnent that inchaded tosting in expressive lsnguage and semantics.

24

25

lur m-;mhu!nnl purpones, thin Courl will addvom guab biyus so aet forth in the ALJ'Y Declilon. Tha pasiben”
26 u-;muhvt..“ wdered within the app Io livs, Thle Court eurnfully revigwed and consi@ured all rpumeats, polois
wnd of Taota snd cosp thersto, chjsctiona and oiber papers
27 | Filed by the pactise. Owlaelon ol refe o an b of papst Iy oot 1 ba conatrued ia the affect
Wi ity Court dif nal sosxidar the Mgsment, dacumesnt, objoction oe anpu This erl d\nmu[hlf revieorwd, conmidgrad
28] o woyplied the weidenos W dewmed mularal und sppropri

14
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In May 2006, District specch-language pathologist Jenny Slonski conducted a
nmn&ehencive language pasessment of Stdent’s eeptive vocsbulary, cxpreasive
vocabulary, end Ienguage processing skills, In August 2006, District funded an
independent edveational cvelugtion by Ma, Sakaguchi, » certificd AV thempist, Ms.
Sakeguchi asscised Stdeat in eress including auditory comprehension, auditory
discrimination, listening hension, and compreh of 1 H

O ]

In addressing Swdent’s argument thet District should have mude a grealer nssessment of
Student’s auditory sklile prior 1o August 2006, tha ALJ found "little evidence™ to suppost this claim:

Studen!” points to the testimony of Dr. Mauya Martindale, an expent in oral education of
DHH children, who testified that the trienninl reassessments shonld have included &
|2nguage sample lo measure Student*s mean length of utterance and syntactic production,
However, this testi did not blish that rhe gk of the language sarnple
constituted a failure to assess in sudition skilla, The mmp]iu to Dr. Marntindale's
testimony that she would heve likod to see a meisure of Studem’s pragmatic language.
10 While such testimony established that sdditional measurement.100is may have been
telpiul, the cvidence did net prove any failure to assesa.

© ®m - o

12 | Additionally, ihe ALJ noted thet “in June 2005, Student’s parents decline the Disiricl’s proposal 1o refer
13 | Student for further assessment st the Central Califomio Diagnostie Center.”

14 1. Restatzment of [Rue

13 Studont asserts that ALT committed error by festating tho assesament issue, Student claims thal
16 Y the ALJ reslated rhin isguc in & way thal “varied slightly” from hig articulation of them in the Prehearlng
17 | Conference Order. In s foolnote, Stadent points out that his issue of* * ncluded “add

1B | and asscasing” Student's needs.
19 In her decision, the ALY poies that she “slightly reorganized (he isruca by consolidaling the

20 | assesament claimas intn a gingle issue,” The AL's lidation of the claim over the 2003-

21 | 2006 tima period ia appropriate, as (he IDEA requires a crisnnial axscsament of Student, with cerain
22 || inapplicable excepliona. 20 U.S.C. §1414(a)(2)b). Assuch, District was not required 10 asgesa Student
23 | every yeer. Corwolidation of Lhe issue did ot changs the ALI'3 congideration of Sudent's wguments.
24 | The ALJ considered each aasessment over the relevant period of time, including the 2002, 2003, and
25 | 2005 aszessmenta of Swdenl, In eddition, the ALY did not ignore Student's clalm that District fajled 1o
26 | “address” Student'a nesds, Ratker, e ALI considered Student s failurs g address argumenty separitely
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for cach school year.* Thus, the A LIS recrganization was incorsequential to Student. Accordingty, lhe
ALJ properly reorganized the asscarment issue.

2. Merits of Student’s Argumenty

e oW

District must rcassess n apecial pducation sfudent at least once every thres years, and nal more
frequently than one time per year, uniesa the parents and disricl agree otherwise. 20 U.S.C.
§1414{a)2)Xb}. A recvalustion oceurs “if the local educational agency detormines thal the educatianal

~ o n

or rclated service needs, including improved scademic achievement end funciional performance, of the .
8 | chitd werrsnr s roevatuation...oc if the child's parents or teacher requests o recvatugtion,” 20 USC.
91 ¥1424(}(2)(1); Cal. Edue. Code §36361(a). R quires parental consent. 20 U.S.C.
10 §1414{cX3). As the ALJ xet Forth in the above-quated findings of fact, Student was assepged in May
11 ] 2002, Muy 2003, ind May 2005, These s included the Test of Audilary Camnprehension and the

12 || Woodcock Johneon (I, Through these examinations, Student’s shilities in audivon, reading, written
13 | language, and math were evalunted werc assesved.

14 District assessed Student in the area of mudition in secordance with the IDEA. District
13 | sdminitiered the Test of Auditory Comprehension (*TACY), iz Listening Comprehension subtest of
16 | the Woodcock-Johnson-{II and the Wepman Auditory Discrimination Test. In addition to these formal
{7 ]| assesaments, District ataf¥ used informal measures to regulerly asseas Student's hearing and Listening
18] akills.

19 Student da thae the A LI"s concluzion and facts are ftawed on thix isyue. Smudent challenges

20| the ALJ's finding of fact Lthat M, Shroer and Ma, Jemn uszd “informal measures” 1o assess Student's
21 | eudition skilis regularly. In particular, Stadent esserta the ALJ errad beceuso Me. Jern testified that she
22| did nor eonduct Uing 6 Sound Tests on Student.

23 [n 30 arguing, Student misundeesiands the ALI’S finding of fact. The ALT found: “Ms. Wasser,
24 | DHH spexialist Linda Shroer, and rpeeck-longuage pathologiet Lori Som also waed informal measures
2% | to regularly essemy Scudent’s hearing and listenirg skills, such as regularly edministsring the Ling 6
26 | Sound Tost™ [n this sentenco, the AL found thas Ma. Wasser, Ms, Shroer, and Ma, fern used informal

28 This Court, sa tha ALY did, pomsidurs ssch “fhilurs to 4ddre4r® srgumacat scparately balow,

16
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mensures o a98¢88 Student's benring and listening skllla. Axtha end of the senience, tha ALY inciuded
cheexample of such informal measures—ihe Ling 6 Sound Test. M3, Wasacr testified thocshe performed
informa! menaxures on Srudens, and performed the Ling 6 Sound Teat daily. The ALJ then described
samme of the informal measures used by Ma. Shroct and M. Jern. For example, the ALJ found thet “Ms.

Shroer also d Stadent’s Listons g comprehenaicn, by testing his ability to repear scrileneca and
answer queations about a thres-paragraph short atory from the Reed Netwadlly program, [n sdditico,
speech-language pathologisi Ms, Jem conducted a language asscasment that included testing in
expressive language and semaatice.” Thus, the ALJ did nod bese her conclusion oa en emonsous fact
thar Ms. Jem performed the Ling 6 Sound Test. The evidence supporta the ALMs challenged facrual
finding that Studen!t was asscased in his ares of need. Accordingly, Studen! has not satisfied his burden

L= T R R Y O )

“to prove that the AL)'s concluglon on this isme ehould be overtumed.

B. For the 10032004 school year, did the District deny Stadent a FAPE by failing to:

1. Address Student's onique aeeds by developlug appropriate goals sod

13 objectives ln the arca of audltinn akills, Iud.'loll?, sudltory language
develop bullding lang, and learning tb¢ English language

)

13 Student asserts that the District denied Stadeat » FAPE by failing to address his unique noeds
16 | by develeplng appropriate gonls and objectives i the area of audition skiils, audiology, auditory
17| language. development, building language, and leaming the English lenguage. Those gosls and
18 | objectivon are written in the ennual IEP, Ao snnual [EP is a ststement of measurable anmual goals
19 | designed 1o: (1) meet theindividusl's nesds that result from the individusl’s dissbility to enable the pupil
20 || to be involved in and make progress in the general curricylw; and (2) mect ¢ach of the pupil’s other
21 | ecucational needs that resalt from the individual's disahility. 20 U.5.C. §1414(d}1)A¥1if); Cal. Ed.
22| Code §56343{8)(2). The [EP must be designed 1o meet Student’s unique needs and must be reasorably
23 | caleulated to enable the child to receive in educstions] benefit. Rowley, 458 U.S. at 206-07. “The [EP
24 | ia tho halimask of tha IDEA. I provides a detailod assesxmeni of n scudent’s abilities and peeds and then
25 | lays oul a program to meet that student’e educational goals.” Jayxes v. Newport Naws Sch, Board, 33
26 IDELR 121, 2(E.D. Vo 2000). The May 20, 2003 [EP and Juns 5, 2003 {EP contained one goal in each
27 | ofthe [ollowing arcas: reading (phonics); reading (sight words); reading (compreh . ), oral language;

28 | listening skills; bulary devel ' ion stpan while using en educationa] interpreter;
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misaniculations {vowels); misarticulstions (L™ consonant); and breath conzrol, The Qclober 27, 21003
IEP adjusted thers goals alightly to sdd more work on vocabulery and langusge exposion.

a Stanite of Limitationg

b W M

Before addressing the merita of the 2003-2004 1EPa, the Court notes that based on rulings by the
ALJ and 1his Cour, the applicable statulc of limitations hegan to run on Seplember-1, 2003, District
argues that since an IEP is to be judged by the “snapahol rule,” Stuckent’s chellenge 1@ the design of the
1EPs developed outside of the lisitations period is time-barred, In response, Student c_hn'r-c::-im

District’s satule of Lmitat B 83 “bascicas,” denies District’s assertion that Studcnt’s

LI IR Y ]

challenges only the “design” of the program; fhils 1o artlculate whet Student’s challenge is, if not design;
10 | failaw explain how this Court can considar the unliorely [EPs; and “acknowledges thal his remedies and

11 | request for compensatlory education ate limited te the threo year stawle of limitalion.”

12 1n 15 Qrder on Defendant’s Second Motion o Diamiss, L. W. v. Fremno Unifled ScA. Dist., 570
13| FSupp.2d 1211, £221-22 (ED. Cal. 2008), this Court ruled:
14 The applicable atatute of limitations for Plaintiffs [DEA claim is :hre:dvgn from the
date cfthe filing of the due process mt.&s)u[. Cal, Educ. Code §5605{1) (2006)." Plaintifl
15 initiated his request on September 1, 2006, Thus, the statute of limitations bars ali issues

ariging before September 1, 2003, Plaintiff concedes that he alleges facts 1hat fall ouside
6 the IDEA's statute of limitations. Plaintiff points out that although the thets alleged to

oocur prior 1o September 1, 2003 arc time-barred, the AL allowed Plaintiff*'tochallenge
17 theservices lheelgintrict provided within the three-year gtatute of limitations based on “'an
event ocourring priot to Seatcmha 3, 2003; narnely, the May 20, 2603 (individualized

18 educational program ("JEP™})." Qrder Granting in Distriot’s] Maotion 5o Dismiss
(“Order’™), Declarstion of Levine, Bxhibit B, p, 2, Tinus, "{wihile the Complaint containg
19 information regarding [Plaintitf] end the District that ogcurred before Septémber [, ,
this information it for background purposes e g the District's knowlodge of
20 [Plairtff's] hearing and language impairments,” 1. 3, This Court agrees that facts
niteged prior to Scpiember 1, 2003 aro bareed by the [OEA'S statuts of lirmitstions.
] Plaintiff may not challenge conduct that oce prior to that date, but may rely on

allegationy cf cvents prior to Septermber 1, 2003 for hackgronnd purposcs.

23 || Accordingly, Student's challenges to the May snd June 2003 [EPa are timo-barred. The Court will
24 consider Student’s challengs the deaign of the October 2006 LEP,

.28 b. Faiture to Ancss and Address
26 Student argucs that District’a Bilure o sxscsa Student’s anditioo akilly made District unable o
27

"Op Oelober %, 1008, thc slatdts of limimiians of due proters Alings beedmad iwg yours. 34 €.E.R. §300.507(s){2);
28 ) cul. Bduo. Codo F3603(1) (1008). .

18
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L[| davelop goals w address Student’s unique nezds. As discussed more fully abave, however, District's
2 [ assessmens of Student was appropriate. From the resulu of the 2002 and 2003 TAC and Wacdcock-
3 Jahnmnruuumenm, Du;.ric: appropriately identified that Stadent had unique needs in language and
4 | audition. Kach of the goals and objectives in the October 2003 [EP relate w these unlque needs, as they
3l are divected al reading, oral language, listening skills, yocabulary development, apeaking, language | ¢
6 | expression and articulation.

7 <. Lack of Appropriate Gaals and Too Few Goals

8 Student argucs that District lacked appropriate goalg and had oo few goals 1 sddress Sudent’s
9 || necds. Student relies on the testimony his expert witness, Dr. Meum Mestindate (*Dr. Martindale') 10
10§ arguc that Student was denied 2 FAPE. Studenl anacks the ALJ's reliance on Mas, Dorign and My, Jern,
11 | and erroneously urgues that the ALT ignered Dr. Martindalo’s estimony. The ALY found:

12 Dr. Martindale was an extremely kngwledgeable witness with cxiznsive capezience and
significant expertisp in the field of oral edneation for DHH children. Her tostimony was
13 candid and credible, However, for the following reasons, her teatimoty did not satablish
thet District demied Student a FAPE for the 2003-2004 achool year. Dr, Martindale
14 reached her conclusions solely baged upon het review of Student's records, including
IEPs, nssessment teports, and audiological records.  She never assessed or met wi
15 Student, and never observed his educational program. In conirast, other credible
witneases such e9 Student’s RSP teacher, Ms. Dorian, and Student’s speech-language
16 thologist, Ms. Jern, teatifiod that these gosls were mppropriate to address all of
tudent”s educetional needs. Aficr working with and assessing Student, they were very
17 familiaz with Student's needs during the rime period at tssue, While Ms. Dorian and My,
Jern lacked the extensive expertise of D, Martindale, they were still quatified,
1B cxperienced, and knowledgeable professionals,  Moreover, Dr. Martindale's
measurement of sdequats progress was thet Student needed 10 doveh)& language a1 &
19 fevel commonsurate with his hearing peera. This standard ia higher than the “meaningful
» educationa) benefit” simdard spplicable Lo this logsl analysis.
21 This Court“can summarily disrmiss...[Student’s] ebjections as impermisaibl pls L0 second-

22 || guess the [ALJ's] characierization and weighing of the evidence." Napa Vailgy, 196 F.3d m 942, Tha
23 | Coun refuses to question the ALT"s reliance on Ihe testimonies of Ms, Dorian and Ms, Jemn, which
24 [ included obscrvatioes of Studen in the clossroom, rether than Dr. Martindgle's testimany. Ses Ma. 5
2% | v. Vashon Itland Sek. Dixz, 337 F.3d 1115, 1127-28 (&h Cir, 2003) (district court defers to ALY's
26 | credibillty determinations). Dr. Martindale never met with Student or Cistrict wachery and staff who
27 | worked with Student, Dr. Martindals pever observed Student’s phyaical environment or his behavior.
28 || Dr. Martindale's opinlon was buud sotely on her review of the wriiten TEPs, progn:u reports, and
19
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L | examination results, Moreover, Dr. Martindale’s standard was higher than required by the applicabla
2§ law. Addionally, the ALTs ~weighingof the cvidence was consistent with the requirement that the [EP
3| team revicw “{e]urrenl classroom-bisted arsessments and obsorvationa’ wnd “[u]hm-val.iqm by tcachers
2§ and reluied scrvice providens[.]” Mapa Palley, 496 F.Xd a1 943 (quoting 34 C.F.R. §300.333(s)(i-(iii)).
371 Accordingly, the ALI did not err ta find that District provided Student s FAPE for the 2003-2004 schoel
& | yesr, based on the
T 1. Offer or provide s program and sarvices that were ressonably calcolated tn
meeet hls audltnry and oral needs, due o the District’s offer of a malnstream
B placement for most of Studeat’s tme
9 Student arguey that mainstream placement of Studest was inapproprime and the services and
0 | aceemmodations provided were insufficlent. Student argues that ALT crred because: (1) ber conclusion
11 | abowt the Student's parents current pesition is ioconsistent with federal and maie law: (2) mainsreaming
12 | was an inappropriste placement; (3) the limited vervices provided to Srudemt were insufficient;(4)
13 | Districy stafF's use of visual stirauli was not reagonebly catenlated to meet Student’s suditory end oral
14 ] needs: and (3) Disurict maff Iacked noccssary qualifications and training,' The Court considery cach
15 | argument below.
16 ' a. Parenin’ Lncongruoun Positinn
1? In snticipation of the 2003-1004 schoo! year, District provided Studend’s parents with-a
18 | continuum olali¢rmnative placoments, a8 required by 34 C.F.R. §300.551. District suggested Studentbe
19 | pleced in cither Bimey's DHH SDC program or E.ulllrd Talent, with related pervices, aid and support.
20 | District team membera fuvored tha Bimey placement; however, Parenta refected District’s offer of
2! || placcment ot Bimney, and demended that Student be ploced e Bullard Talent. Studant’s mother was so
22 | angry thai the District considered placing Student ot Bimey, that she left the May 20, 2003 [EP team
23 | mecting in tears. Student’s parcnts then geny o Lalter to M. Beauregard, District Program Specialist,
24 | dated May 27, 2003, which reads, in relevant part:

25 Reflecting on the IBP meering for [Student] lest wesk questions and ¢oncerns have arisen
that we would like t addresa;

26

27

'Sludemt anserts inena argumaents for caghrehpal year, The Count'y nalysls |ppli-no oack sthaol yedr, an dinsuised
28 | more Nully balow.

20
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It was quickly apparcnl the mesting was going to be focused on the pros and cons of
Bimey's program ovar Bullard Talenl, ad not oa'the program option, and rescurces
nocespary for [Student's] succesaful transition.

[We] are atill unclear why the focug and direction of this IBP mecling was centered on
the suppogitian 1har » decision has not been made. 1believe the discussion of the merits
of bath schools was inappropriale for an IEP tansition/annual review i

Qur mos: seriots concern {3 the disregard for [Student]’a IEP and the prevenion of
[Studens) being mainstreamed.

Atthe June 3, 2003 1EP meeting, District agreed o the parent’s request 1o mainstream Srudent st Bullard
Talent, with additiona) services end aupports, Student now argucs that District’s offer of mainsiream

placement al Bullard Talent denied Student a FAPE.

- IR - S N N "I S

District arguss Student's position that District viclated the IDEA by cffering placement at
Bullard Talent is disingentions and should be denied on grounds of equitable catoppel, laches, waiver,
and unclean hands. Disirict comenda that Student’s parents’ cn the mai Pl

precludes their challenge of that plecement in this motion.  District pains ott that the placement offer
was made al the insislence of Student’s parents, and suggests that if Sludent’s parents disagreed with
the uppropriateness of District's offarx, Student’s parents should have reflued o consent and filed for
a due process heering. Relying on CM v. 84, of Public Educ. of Henderson Coungy, 184 F. Supp. 2d
466, 483 (W.D. N.C. 2002}, Distriot arguca thal $tudent’s parents waived their right to challenge the
LEPs la which they consented, District contends thet Student's perents had faith conduct should ber this
Court from providing them equitahle relief, pursusnt to 20 U.S.C, §1412(a¥ sONCHiiNLT).

District's acgumenta are unpertuasive. The Henderson Countycourtdid not rule thet a claim was
precluded or waived based on e parent’s consent to an LEP. Rather, the court muled that @ school district
wuy not required to provide parents with dus procesa netice because those parents had not expreased that
Lhey were "aggrieved” by the school's action, Henderson County, 184 F, Supp. 2d a1 483. Thus, the
ruling does net support District’s essertion ™

Student deflects District's arg Student ds that “this case is not about the parents’

'All‘hu.l Dintrict offrs this multitude of legal szgunents, Dlyrrict only develops ite argument redaicd L walvee,

“’Mﬂmui Distrlct 4u s et raiew the iasue, thls Courl nots thit Lhe placement degixion ey made oxteida of The
28 yututc ol timilstlans,

21




Caseise! oy-ABa25- 1D ®es1 oDerigeers b244 FilpdrEa34880 DRegrrgS3ef 44

17200 J. W. v. FrResno UNIFIED SchHool DISTRICT

Casse 1:07-cv-01625-LJ0O-DLB Document 113 Filed 04/28/09 Page 22 of 41

requests or insistence on e ¢ortnin methodology, but instead iy sbout whether the District developed
and implcmented an [EP that was ressonably calculated to provide [Srudent] a meaningful cducational
benefit™ Student arguea that parcnts *<o not have vet power over any indbvidual [BP provision,” and
when cansensus cannot be reached, District kas the duty to formulate an LEP to the best of im ability.
" Student’s deliecliun ignores sellled l.D_E_A law. Parontal participalion in the development of an
{EP is the comersione of the l.DEA. .‘Vin.ki':ma;l v.FParmn Clty Sch. Diar., $5011.8, 516,‘127 8.Cr 1994,
1959-20104 (2007); 1¢9 also, Hogfl, 967 F.3d a1 1300 “Parental involvement is a central fexture of the
LDEA."). Districl iz required 1o consider Stodent’s parents wishes in developing its [EP propossls. N.Z.

- R - Y S W )

v. Knax Co. Schr., 315 F.3d 888, £93-94 (6th Cir. 2003), Aceordingly, while the claim is not waived,

S

Stydent’s parens insislence on mainstreaming at the Ume the IBP was made supporm-the ALY's

—

conclusion (bat Distriet provided Student a FA.PE_. s discussed mare fully below,

-~

b, Decitlon to Malnstream

-

“The lenguage of the IDEA.,.clearly indicaios 8 strang preference for ‘mainstrezming,’ i.c.

=

cducating handicapped children alongside noo-bandicapped children in a regular educasdonal
envitonment," Poolaw v, Bishop, 6T F.3d B30, 834 (Hh Cir. 1995) (ciling Rowfey, 458U.S. 176, 188-89).

o @

“Dhizablad ¢hifdren, 1o the i exient priate, should be cd d with children who are not

disabled, i.0., Ihey sheuld be mainstrenmed, 20 U.5.C. §1472(a)(5)(B)..." Seattfe ScA Dist, v. 8.5, 82
F.3d 1493, 1500 (9th Cir. [996). 20 U.5.C. §1412{a)5X D) roquires:

To the maximum exient epproprisie, children with digabilitics..are cducated with
-children who are not disabled, and special cludases, separate schooling, or other removal
of children with disabilities fom the rogular educalional onvirenment occurs enly when
the talure of dovarity of the disebility of a child is such thet educalion ip regular classes
with the use af supplementary aids and services cannot be achieved savsfactorily.

~OR R = = =
- -

“In carrying out this directive, the srate educational agency must develop and implement an TEP aimed

»
[~

8l praviding ench disabled child with a [FAPE] in tho least restrictive environment.” Pooiaw, &7 F.3d

kD
£

nt 834 (citing 34 C.F.R, §300.550 et 50q.).

~
o

The queslion whether to educale a handicepped child in the regular classroom or to place him

~
@&

m a special education environment ig necesserily an individnalized, (act wpecifit inquiry. In cach case,

~
~

\e apparent iension belween the [DEA' clear preforence for mad ing end its roqui that

~
oo

schiooly provide individunlized programa tailored to the specific needs of exch disabled child must be

2
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1 § balanced, 20U.5.C. §4 1401, 14];1-(8)(5); sea alyo Oberrd, 995 F.2d ot 1214; Daniel RA., 874 Fldmt
2] 104443, [ncomidering whether the District propoked an appropriate placement for Student, the Court
1] balance four ﬂ!CI.BI:l: “(1) the cducational beneflts of placement full-litme ip @ regular class; {2} the
4] non-academic benefls of such placement; (3) the effect Studeni had on the teacher end children in the
5 || regular ctags; end (4) the eosts of maingtreaming Student.” Sacramento City UnL Sch. Dixe,, Bd. of Educ.
6 v Radal.fh'., 14 F.3d 1398, 1404 (9th Cir. l”‘i) (“Rachel H. factors”}. “This analyxis directly addresses
7 | the izsue of the apprapriate placement for a child with dissbilitics under the requirezuents o020 U.5.C.
8 [ § 1412(5¥B)." Id,

9 [ Educational benefits of placement in full-time regular class

10 The ALJ found thet the general education class offered Student some academie henefity, such

i1 ] a8 language development from communication with typically developing peems, The general cducgtion

A

12 | class slso provided 5 with signifi hal! such a8 the fast pace of the academic instruction,

13 | The ALJ scknowledges that thete wag some indication that greater oducationsl benafits might have been
14 | aveilable st tho Bimey DEHH SDC ¢lajm, but the limited evidence oo that poini was o sparse lo
15 | establish that conchusion, ‘

16 ' fi. Mon-academic benefits of general education placement

17 The non-academic benefits of mai ing§ " were signili According to Sudent's

18 | mother, Student “adjusted beautifully” and “was making friends” in his Bullard Talent fourth grade

19 | clasa. Student's mother acknowledges that "socially he'd had a nice Lrnnaition.™ Student played on the
201 soccer team ¢nd his self-cstcon improved.

21 lil.  Effect Srudent had on wacher

Py Student's fourth grade wacher, Ma, Mamhall, cgwblished thar Student had & positve cffect on
23 | his fourth grode tcecher and olassmates.

24 iv.  Costof malnsreaming Student

25 There ia no evidence about the cost of mainewreaming Srudent,

26 v, Balancing

27 Having balanced the above (actor, this Court finds Digtrict's offer ro mainatream Student was

]
28 | rensenobly ealealnted to provide Student & benefit and was eppropriate In light of tbe information

23
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available to the IEP tenm ar tha June 2003 mecting. Studen's parents strongly preferred the mainstream
optign, Knowladgeable and credibtc wimesses, such as Student’s fourth grade icacher, Ms, Marshall,
and Disiric school psychologlst Tim Conway estwblished (bat the offcr was designed to meet Sudent’s
uriqus needs and was reasonably caleulated o provide Smdenl with # benefl1. Although Student had
difficully hearing in the generul edugation class, supporly and scrvices such &5 a cued speech
transliterator and FM system were designed to eddresa those needs. Similarly, RSP, IHH and speech-
language pull-out eervices were designed Lo support his leaming in the general education clatsroom and

address his IEP goals in an intensive, one-on-ons seiting. Thus, Student war placed in least rexmictive

Mom DV W e W e

environment sppropriate Lo Student's needs. Mainstreaming for most of tha school day offered Student
10 | the uppﬁrtuniry 10 devclep language through communication with hin 1ypically-hearing peers.
11 { Sccializing with this typicalty-hearing peers further provided Student with non-seademle benefits,

12 | Since Student’s meds of conrunication wad ofel, the oral approach in general education for moul of
13 | the day suited Srudent’s necds. See, A.U. v. Roane Co. Bd. of Educ., 301 F. Supp3d 1134, 1137-38
14 § (E.D. Tenn. 2007) (noting the importance of spending a3 much time sa poasible with typically
15 | developing peem for children with cochlcar impl.il.nll)i 2ee alsa, Cal, Ed. Codc §56000.5, Considering
16 § all of tha ovidencee, this Court finds that District's offer of a mainstiream pletement did not viclate the

17| IDEA,
18 c lnsufMiclent Services
19 At the June 5, 2003 IEP meeting, DHatrict offered Lo rmainstream Student at Bullard Talent, end

20 || 1o provide the following services and supparta: DIS of RSP for 65 minutes per day, DHH specialist
21 | therepy for 480 minulcs per monlh, speech-related therepy for & seasions per month, and a cuedapecch
22 || uenatilerntor. The IEP team also offered sasistive technalogy, including an FM syatervaudilory trainer
23 | w0 be wom during all instruction to provide Student wilh amplification of his ieacher’s voicb, and
24 | accommodaliong such ar exsended Llime an tesia.

13 -Student ¢lainm that 1here was “overwhelming testimony™ thal these yervices were insufficient,
26 | but fails 1o cite W such restimony, Studeat falls to identify what services and accommodations provided
27 | were insufTiciont, Stedent’s points out thal his capert, Dr. Manindale Leatificd that hased on Studet's
28 i significant delays in ¢ntering the Pourth gradn, he would need & grest deal ofsuppoil to understand all
pL]
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information provided by the teacher, Student ignore’s Dr. Mestindale ‘s testimony that Districy provided

Student with s great deal of serviees. Moreover, Student did not identify Insufficient services as a0 insue

21 the admini ive level end is prectuded from raising it here. For these remsons, Student’s insufflcient
scrvices argument js denied
d. Meihpdology of Education
Student argoea thar Districl's use of visual stimuli was inappropriata and undermined Student's

mode of communication, “The [DEA s broad mandate 1o provide handicapped childron with a [FAPE]

L R - S L™ I ¥

designed to meet the unique needs of each handicapped child is falrly imprecise fn itg mechunics, Thla

w

vaguenees Teflects Congress” cleer intent to leave educetional policy making to scate ind local educution
10 | officials. Sea Rowley, 438 U.S. a1207. School officials therefore cetain manimum flexibility to tailor
11 || education progracns es closely 1 the needs of each handicapped child.” Poofaw, 67 F.3d at 834, In
12 || sddition, Ihose working with Student in ihe educational environment testified thar Student was a visual
13 | -learner end the uss of visual suppara provided a benefit 1o Studet in atguinng languege and concepla.
14 | Morcover, Student's parenis corsented to the goals and objoctives as writien, intluding the use of visual
15 | stimuli. Given the dsference 1o the schoal ofTeials Lo lailor the educational program 1o the needs of the
16 | child, this Court rejests Student’s srgument.

17 ' e Lack of Qualificatinoy

18 According to Student: “Although moal Diatricl staff eppzarcd 10 have good intentions in theiz
19| ansmpls to educate [Student], their atiemps were thwarted hy their own lack of experience and
20 | kpowlcdge.” Student msserta that meny of Student’s teachers and ialista were inexpesisncad with

P

21 § working with a DHH stdent with & cochlear implant  Student ergues that this Inaxperionce mads
22 ] Dintrice stedT unable 10 provide Student with a meaningful education.
23 Digtrict poiss aut hat Stadeat’s IEP tesma were “richly staffed with educators with expectise

24 | in educating DHH stadents, mchuding thaso whose moded of communication wern primarity orul.” For

25 | exsmple: Ma, Shroer hes held the position of DHH specieliat for 21 years, has 8 DHH specialist
26§ credential and o mgster's .degres in DHH education. Ms, Jern has been o apeech and language
27 | pathologist for 26 yearn, has s master's degree in communicative discrder, and holds e certificate of

28 | clinical competency with ths nalionsl organizalion for speech and hearing, Ma. Dorian has been sn RSP
25
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teacher for 14 years, hag worked in special education for over 30 years, holds s master's degroo in

»

communicative disorders, and credentials in hearing, speech and hearing, and learning rosources. [n
3| wddilion, Ma, Dorian attended training soasions at Valley Children’s Hospital 10 leam abowt working
4 | with ehilitren with cothlearimplentn Ms, Slonski, Student’s sixth grade specch and langunge therepist
5| during sixth grade at Del Mar has & master’s degrees in communicative disorders and speech and
6 | language pathology, a Certifi [Clircal Comp o from the Amrcrices Speech-Language-Hearing
7
8
9

Associntion, end holdz a California rehabilinntive services crodenliah. Mr. Nyberg bas a bachelor's
degree in dealeducation and & Californis teeching credential for the DHH. He nlso holds 8 masicr’a
degree in Amerizan Sign Language in English interprewtion and a mmaster's degres in deaf education.
10 This Coun finds that Distric swff werking with Student were knowledgeahle and qualified in

11§ the area of DHH smurh and icative dizabilitics. The sidlls of (his awff were sppropriate o

12| help Studear in the ares of his unique needs, Including hearing and sudition, Aceozdingly, Student's
13 | cieim that District staff lncked eppropriste qualifications and experience ia denied.

14 3 Offer ESY srviees )

15 Extended year services were offered 1o Studeal for the 2004 summer lerm.  Acconding lo
16 § Student’s mother, Diistrict offered an “intzrvemion sumsmer school” for ESY 2004, The summes school
17 | “was with regular and norma! hearing children who had disabilities...(or] were bohind in resding, *
LB | Student war encolled in the 204 ESY program, and he auended for three days. Additionally, the
19 | October 2003 and May 2004 [EPs reflect that ESY scrvices wora offered. Thus, Student’s assetion that
20 | District failed to offer ESY aervices for the 2004 summer are unfoundsd.

21 Inaddition, to the extent Smden: failed 10 rsise an additiona! ¢laim regarding 2004 ESY sorviees
22 | s the adminisuative level, Student’s chaim is denied for failure Lo exhaust sdministrative remedies. This
23 | Cuurt cks subjoct matter jurisdiction ovir ¢luima Student fuiled to reise in the relevent sdministrative
24| procodute, Haadberry v. Thompsan, 446 F.3d 335, 343 (2nd Cir. 2006), Sudent argues that District
25 || failed Lo offer appropriats ESY services for the summer of 2004, However, Student framed this issuc
26 [ as & failure 10 offer ESY placement, ot dervicsd, &9 reflevted in the Prehearing Conlference Order.
27 | Student filed & Request for Clarification of [xyycs, in which Student raised issucs rcgh;.rding the way the
28 | ALJ organized the matoment of issues In the May 17, 2009 Omder Following Pn-.h;aring Conference.

26
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In. hix Request for Clerification, Student failed Lo raise the issue of ESY services, aa refleeted it both
Student’s Request and the ALJ's May 29, 2007 Order Grenling in Part and Denying In Part Student’s
Modon to Clanify Issues, Thus, the ALT propedy refused 1o consider new issues Student raised in hig
writicn closing argument,'’ Becouss Student fadled to cxhaual this iasue at the adminisimtive level, this
Court lacks junsdiction to ider il Accordingly, Student’s cloim oo this isxus is dismisscd,

C. :ar the 2064-2008 sehoet year, did the Diserict pr.vcedurﬂ]y deny Student s FAPE
¥:
1. Palilng to Convene an LEP team meeting after October 6, 2004 parent
conference

Student ergues thar istrict proceduraliy viotated the IDEA by failing 1o tonvens an [EP team

S W M h v A W oW

meeting sfter the Ociober 6, 2004 conference, District coust comply procechuslly with the IDEA. Nupa

Vailey, 496 F.3d at 938. Swudent is donied a FAFE “only witon the procedural violation results in the

loss of educalionsl opportunity or serinusly inftingss the parenis’ opportunily lo participale in the [EP

Y]

1t jon process.” Id. (quoting W.F. v. Bd. of Trusteas of Targer Range Sch. Dist. No. 23, 960 F.2d

“

1479, 1484 {9th Cir, [592)). “[N]nt all procedural violutions deny the child a FAPE." Napa Volley, 456
F.3d a1 928. "IDEA procedurn] ermor may be held barmleas[.]” M.L. v. Fed. Way Sch. Disi, 394 F.3)
634, 651 {9th Cir. 2005}).

o =

On October 6, 2004, in response 10 Student’r receipt of & deficiency nntice by his teacher,

-

members of the [EP team held & conference with Student’s mother. The deficicacy norico indicated that

Student war having academic difficulty. At the conforence, participanta discusscd changing the type of

°

interpreter Student used, from oucd speech ranalitemtor to a signlanguage interpreter, Student’s mother

X}
(=1

requested an interpreter who could do both cued speech translitcration and Sigaing Exact English

s

{'SEE") interpretation. According ta a conference summary, “an [EP will be scheduled after [program

]
~

specialist] Frankic Fox speaks w/[program apeciatist] Dianne Beauregard abour o [SET) sign easislam

~
w

and Lo rewrite some goalsfobj and write & behavior plan” Studeni's mother tealified that this entire

~R
w b

3
o

Urng ALJ moted thal the “Devision cancol grinl Stadest retiaf for s cluim that was 101 parl af tho hexring. |u sy
savant, s procedural clajs om this o 11 would not sacosed... Thary is a0 evidenoe ar argament emablishheg bow ke [EP's lack
of dutnils regarding the SAY progrums requlied ln the leas of educationn) uppartaally en mricusly lsfringed on Lhe pircals’
appanysity to puriripais in e IEP procame”  Similurky, (o thby motion, Jtuderd fuils to aryaotor eMablish, & Tosa of
sducationsl apporiunity based on the Yagk of details In Uhe IEP for the 2004 BSY warviced.

27

[T
=
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statement related 1o the considered change in inlerpreter/ransliterator for Srodent.
Afer the October §, 2004 meeting, Swdent's grading was modificd and Siudent did ot receive

[

3 | any more deficiency notices, Also after the meeting, Ms. Fox leamed from Ms. Deaurcgard chat n SEE
4 | =ign intempretor was not available. Thuy, the IEP team did nol convene 1o discuss & change of interpreter.
3| Student’s IEP did not reconvene untif June 3, 2005. S(udent'a parcnts did not request an 1BP team
6 | meeting efter the October 6, 2004 conference.

T In her raling, the ALY cited Cal. Educ, Code §56343.5 10 assent the following conclusian of law:
8 | "1 a parent request an 1EP \eam meeting 1o review an [EP, the meeting shell be held within 30 calendar
9 || days Gom the date of receipt of the parenc’s request, nol counting excepiiona for schood vacations.”
10 | Based on the testimony and this statutn, the ALY concluded that she "Sistement in the Conference
11 | Summary noics that the [EP team would convene i Lhe future ws not a requese by the parent for an IEP

12 | twam meeling, and thus, the 30-day tlmeline was not applicable.” Studom erroneously argues Lhat the

13 ALYy Legal conclusion waa bascd only on e portion of Ed. Code 56343.5, in that she
limited her decision by citing that the District was tequired to hold aa IBP team meeu'nﬁ

14 when the parent makes s request. However, 56343.5 alac alstes that an [EP team shall
-meet whenever the pupil demonstrates a leck of anticipated peogress or when the paremt

15 of teacher requests & meeting lo develop, review, or revise &0 fg’. or al least annuatly

6 to review pupil’s progress,

17 Contrary 1o Stadent's sasertion, Cal, Edue, Code §56341.5, entilled “Mectings Requesicd by

18 | Parcnts,” is limiled 10 the procedural requirements for convening and IEP meeting when roquestad by
19§ a studenl's parents. Thus, tho ALJ"s contlution of law was not erroneous. ‘The Court agrees with the

20 | ALJ's further conclusion that “It is not app which procedural requi the Dijatrict violaied in

21 || this regard, and Student does cot point 16 any particuler lagsl provisios,” Studenl continues 1o fail o
22 || point 1o a legal provision that Dismict violaled in foiling to convene an LEF meating after the October
23} 6, 2004 conference. Accordingly, Stadent has fniled to establish tha the failure to hald an IEF meeting

24 | following the Oclober 2004 conference conatitaied a procedurnl violati

25 2, UnBsterally Implementng services to change kil mode of communieation
6 (by beglnning to teach Student sign langoage) withont parents’ tonaent:

2

27 Swudent contands that District swaff"s uas of sign laingunge with Student during the 2004-2005

28 Yschoal year constituted an impermissible change 10 his mode of communication. Tk;pnrml of & gpecial
2 ‘




Case il 0y-825-1irORG1 0D sayvent 244 FiledrEq64480 DRieufrp23ef 44

J. W. v, Fresno UNIFIED ScHOOL DISTRICT 17207

[Case 1:07-cv-01825-LJC-DLB Document 113 Flied 04/28/08 Page 20 of 41

educguun student muat consent t¢ the specis] educalion placement end services in an IEP before the
hplaccmml and services can be implemented. 20 Us.C. §1414(a)(1)(D); Cal: Ed Code §36346(c).
[Among Lhe factors' that an IEP team must consider in developing an JEP for a DHH swdent is the
student’s and family’s preferred mode of communicatlan. 20 U.S.C. §141¢(d)(3)(8)('iv); Cal. Ed. Code
§56341.1(b)(4). Student’s parenu’ preferred mode of communication for Srudent was aral,

Pursuaut 10 the May 26, 2004 [EP, Stadent bad a cued speech frunslilerator to support his oral
[program, directions would be given both verbally and vigually, with edditional cues as needed, Ths [EF
did nat include the use of sign langeage, Stcphenic Maxwell, Student's cued speech translilcaator, suarted

LY - RN - LY. T N S R V)

to use SER 1o augment the cucd apeseh she used with him, DHH specinlist Ms, Shroer reported thag she

3

used sign3 with Srudeut "“when introducing new concepls end vocebulary.™ Ms. Shroer testified that she

loccasionally used siygn as & visual fool after obtaining conset fram Student's mother, Swdent’s mother

12 Jacknowledged that she apreed 10 try sign language becansc shie was willing to try anything that might
13 fwork.
14 This Courl agrees with the ALJ that “Student did not establish that this sional us¢ of sign

15 |[language constituted a chanca in bis mode of communication without his parenis’ consent.” Student’s
16 fprimary mode.of communication remained oral. For the 2004-2005 school year, Studenl was placed in
17 fa mainstreem general ecucation class in which Srudenl's ieacher and peer students communicated orally.
18 |Student communicated orally during his general ¢ducation clasarcom time, recess and lunchlime: Student
19 Jecmmunicated orally wilh his special education teachers, aside from District stafTs occasional use of sign
20 flanguage to inttoduce new concepta or tg give Student edditional visuat sids. Student produces no
2| [levidence ta substantiate the claim thai Student's mode of communication was changed unilaterally,
22 [Additionsally, Srudent’s mother consenled to the use of sign language os o visual ajd, Accordingly,
23 |Swidont fails o persuade the Court that Student’s parents’ procedural due process rights were violated
24 [by a unilatcral changs of Swdent’s mods of commiumication in the 2004-2005 schoal year..

25 D. For tho 1004-2003 schoul year, did the Disirict substantively deny Student & FAPE
Iry falling to:
16 t Address his unique needs by developing nppropriate goals snd objectives in
. the areas of andition skills, sodinlogy, sudifory lsnguage development,
17 hulldlng Isnguage, eud Jearning the English language
N
28 Student argued that Disirietr's frilure to essess Student’s sudition skillv mede CHsmrict unable to

29
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develop goals to address Student’s unique nceds. Aa discossed more fully above, bowever, District's

[

essessment of Student was approprists. The May 2004 [EP contained the following goals: reading
{phonies)listening skills; reading comprehension; oral language; written lengaage, language expreasion,
listening skills; bulary expansiont develop artenying (o bis interpreter and ieacher; end

two goals in misarticulations. Each of the goala and objectives in the Junc 2004 [EP relate to Student's

speaking, language expreasion and eniculation. Dr, Martindale testifled that these goals were fine, but
jtoo fow. However, District ataff Leatified Lhat Student was unable 1o reach sl of thess goals ket out by

3
4
5
6 Juniqus needs, ax they are direcied ut reading, oml language, liatening skilla, vocebulsry E!.w_elnpmm:,
7
8
9 Jthe District, sa discussad more fislly below. Thus, there Iy no evidence that more goals would have
a

provided o meaningfisl educational benzft to Student, Accordingly, District addressed Student's needs
11 Jby developing appropriate goals and objectives for the 2004-2005 school year,

12 . 2. Offer or provide a program and services that were reasonably caleulated to
meel hip auditory and orel naeda, due to tha District’'s offer of a malnatream

13 placement {or most of Stodent’s ime

14 Student aguin srgues that District skouid mot have agresd lo Student’s parenis® request for

15 |mainstrsam placementat Bullard Talent. The May 26, 2004 [BP offered pleccment in & general education
16 [[classroem fifkh grede clasa, with sasisiive technology of an FM aysiem, DIS or-RSP for 60 minutes per
17 fidny, DHH specialist therapy for 720 minutes per month, spoech-language therapy for 3 acssions per
18 fmonth, and & cued spesch tranaliterator. Student exgues thal Smdent's lsck of progress during the 2004~
19 §2605 school year proves that he was denied 8 FAPE. Student’s argument ignores the “snapshot™
20 Jevaluation of an 1BP. According to the proper cvaluation, the Court “'does not judge an [[EP] in
21 Jhindsight" Adams, 194 F.3d a1 1149, The Cowrt considers "what was, and what was not, objectively
22 |reasonable when the snapshot wes Wken, thal is, at the time the IEP was drafied.” /.

i) AL the time the May 2004 IEP was drafted, Stwudent’s teacher, service providers and parents sll
24 [reporied that Student had made good progress in nosdemica and speech bntelligibility and sociatized well
25 [jwith his ¢lassmates. Student continued to have the same needs. In May 2004, Student made friends and
26 [lliked going o school at Bullard Talenl, While Student siill bad difficulty undersiandiog the language in

27 fa grade-level mai 1 , the [BP team continued to offer 1IDS anes assistive 1technology

]
28 fdesigned 10 addresa that difficulty and support S tudent in the general educatiun setting. Accordingly,

30
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istrict's mainstreamn placement st Bullard Talent for most of Student's thme way reesonably caleutsted
[to provide Studens with s meaningful educational benefit.

3 Impleasent bhis LEP, 2 evidenced by Student’s fallure to progress on any
goals and uhjecﬂvu

PR R N

Student alleges that District failed to implerrent the May 2004 [EP. Student ssscrts that M. Jern
admitted that she fuiled o implement all ofthe gc;ll.i ahd shjeclives, because there “wasn’t enough time"
to address some of the goals. [n edditlon, Student claims that Ms, Stover also failed 1o provide ¢eniain
raodifications and daliona until the second quarter of the year,

There is no ¢videnco to support Stadent’s failure (o implement claims. Student’s allegation

O v m o A

larh .

ize8 Ma, Jorn's y. M¢. Jern1esiified thar she worked a0 objectives sequentially and

did oot work on certain objectives during the first Lwo quarter of the schoo! year. Aa confirmed by the
12 |progreas reports, Ma. Jern worked with Studant on thoas objectives during the third and fourth quarters
13 Jof the school year, Similasly, Student's ssscriion thet Ms. Slover did not wnplemcnt some
14 Jaccommeadasions undl the second quarter ja misteading. Time sccommodations—changss to Swudent’s
13 fgrading apd report card—wore not devoloped in Studenla IEP until late October 2004, Ms. Stover
16 [[promptly implemented thore sccommodations once thoy were delsrmined. Accor;linzly. this Court

17 frejects Student's miskeading and er ellogations rep a faiture o implament the 1EP.

18 4, Caouvenie sa IEP meeting to discass parents’ concerns (sfter the Qctober 6,
2004 parent ennl’er:ncg regarding grading, falling to nmdlfr classraom.

19 work, academics [voubnhry and spelling), and Student’s behavior
{ineluding and devel of & behavior rhn), and to review

20 andfor r-vlewsuldcnt‘l uoall nb]euivu and gervices (Signing Exact English

2 (SEE) Sign taterpreter)

2 As diacussed mare fully abowve, District did not canvens an 1EP mesting after the October 6, 2004

23 feonference, Although Studens's eppeal ostensibly includes this issue, Srudent fails to assert a mesningfol
24 [challenge retated to s substantive violation of tho IDEA for fhilure to convens an IEP afler the October
25 I8, 2004 conference. Studenl does oot challenge the lack of s behavior plan or behaviar goals 0s a

26 Jsubstantive issus. Studenc does not challenge Pistric:'s feilure 10 provide 4 SER interpeeter or lazk of
27 Jgosls so nddress signing akills. Moreaver, es the ALY concluded, the Conference Summary nptes did not
28 jindicate that an IEP mocting would convene to discuss grading, modification of class v:vorlr, oracademics.

3
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Thus, the filurs Lo convene an [EP after the October 6, 2004 conference did not result [n a substantive
thermt %0 Studcnt, or the loss of an educational opporuniry,

E. :or r.:n 20052006 echool year, did the District substancively dany Student a FAPE
y faillng 1o
t. Address hly unique needs b d:veln]];lnl appropriate goals and nhjectives In
the arcas of audition skills, audlology, sudliory lengunge develnpment,
hullding lxngosge, and the

Studen! argucs thar District’s failure to aasess Student's sudition akilly made District unable to

develop goels to address Student’s unique needs, A discuseed more fully above, however, Dlatriot's

rascssment of Student wag appeopriats. The June 2008 1EP contalncd goals th the following areas:

reading comprehension; wHtlen | misarticulgtions (apeech-1 val); prosody/stress
L}

(specch-language goal); langua ge expression {speech-language goal); listening skills; underatanding of

[basic coneep; verb usage; atlentinn W interpreter/tianslitstator; expressing feelings (counseling goal);
nnd conversationa] skills (¢t ling goal). After working with Studcnt for o few weeks at the beginning
of the yeer, District staff modified Student’s scademic goals 10 better address his needs. The goalaof the

Octaber 2005 TEP included; reading comprehension/auditory p ing; decoding; writen langusge,

I

abjlities, and attention to sign language imerpreter.

math p solving, devel ofaign |

IThe goals end objestives ip the June 2005 and October 2005 1EPs relais to Stodent’s uniqus needs, os
they aro dirccted at resding, oral lenguege, listening akills, vocsbulary developrhent, spesking. language
expression and articulation, Dr. Manindale restified thai the June 2005 gosls wore “beitar” and would
lead to progress, but she was unnra thar the goaly would aliow Student to sain » langm':go system
commensurate with his typicaliy-hearing peers. As discusted above, the standard of attaining grade jevel
is higher than the standerd to provide « meaningful cducaticnal berefit, Having considered the totality

jof evidence, this Court finds that the 2005-2006 goals and objectives appropriately addressed Student’s

H
1

uniqus needa.
23

1. Offer or provids s program and rervices that wers reasonably eslculzted to
24 meat bly suditory and oral needs, doa to the Distriet's offer nf u malastrean:
2 plicament for most of Stndent’s Hme

5
26
27

28

Smudent ogain arguas that District failed 1o provide s program reasonably salculstad to mect bis
Jauditory and oral needs dus ta the mainstream placement. At the Jume 2005 IEP mecting, District siaff
recommended that Bullard Talent would aot meet Stodent's needs, This recommendation wis based on

32
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|Student’s lack of progrese during his fifth grade year. Afler congidering various options, District offered,

~

and parents accepled, mainstream placement at Del Mar, District continued 1o offer supports and services

sach ag an FM systerm, RSP for 500 minutes per week, DHH specialist therapy for 720 minutes per

P

month, speech-langusge therupy for 50 minutes per week, & yign lunguage inlerpreter, and weekly
counseling ions by a 1 igned specifically 1o the DHH program.

Having balanced the appropriate facters, this Court finds that District’s mainstmeam placement
offer did not substentivety deny Studenta FAPE. For the 2005-2006 school year, Studen: continued o

dation against p) at Bullard Talent Unlike Bullard Tatent, Del Mar had o 1mditional

3

6

7

8 fhave the same needs. In the previous year, Student struggled academically which led to District's
o frec:

0

1 Al

yschoo)

with acadernic clastes spanning the enlire school day. Thia schedule would
11 [ellow Stadent to have isereased classroom time to fearn, Lo adiilion, the extensive supports end scrvices
12 Joffer in the June 2005 1Ep were dexigned Lo address Snudent*s difficulty in understanding longuage in Lhe
13 [isixth-grade classroom, end to allow him 1o work on his TEP goals in 8 ono-on-one setfing.  Student’s
14 fparents rejected the SDC DHH option. 1o oddition, the leam included sign language es & service to
135 Rsupplement and increase Student's loarning .cnrnprcheu!iun‘ Accordingly, Student was not denied a
16 JFAPE by mainstream placement for most of the day at De! Mar for his slx(h gradc year.

17 3, Offer ESY Services )

IR In the adininistrative proceedings, Student argued thal District substantively denied him a FAPE
19 Jby failing to offer ESY services for the 2006 summer. The ALY ooled that although Stmdent alleged that
30 |district Riled 10 offer him E3Y services for the 2006 summer, Srudent'y mother’s ecollection was
21 frefreshed that she had filled out s ensollment form. By Srudent’s mother's testimony, it waa &stablished
2

w

that District offered Student BSY eervices in a genera] eduration summet school program. In this motion,
23 [Student has failed to mise any meaningful challeage o this issuc. Accondingly, this Court does not
24 |disturb the AlS's conclusion,

28 B Far the 1006-2007 school year, dld the District procedurally deny Student s FAPE
by Dniling to: .
26 L Include s geoernl edueation tencber, s special ediccatton teacher, and 2 focal-
educational agency (“LEA™) repreventative af the JEP meeting on June 21,
17 1006
Student argues thet the District proceduralty denied Student a FAPE by feilingfo include n general
‘Zs &
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cducation teacher, » gpecial ¢ducation teacher, and g LEA representative et tha June 21, 2006 [EP team

=

jmeeting. The membery of Ihe June 21, 2006 [BP team wems Snuient’s mother wnd father, school

[™]

Ipsychologist Tim Conway, DHH speclalist Mr, Nyberg, DHH counselor Rence Nelay, DNS coordinator
4 [Lindsey Jessup {"Ms. Jesnup™), AV therapist Ms. Sakaguchi, Student’s preschool Bimey SDIC teacher

w

2ed AY therapist Ma Aguirre, District Admimlstrator Vieki Allen Westburg (M. Wesibarg™, and
& Jprogram specialint Keren Dockery,

7 Procedurally, the IDEA and California state law require the ereatioo of an IEP team to determine
8 Jthe approprinte placement fora student, AnlEP team must include “ar lenat one reguler educarion teacher
9 Jofsuch child (iflhc chitd is or may be, participaling in the regular education environment)” aod “at least
0

lanc special education teacher, or where appropriate, st lesst one apecial educafion provider of such child.”
1L 20 U.S.C. $81414(d)(LKBXiijiii); 34 C.F.R. §§300.344(2)(2)42); Cal, Ed. Code §§56341(bX21(3).
12 |In addition, the 1EP leam roust include a representmive of the LEA who meew all of the following: (a}
13 Jis qualifled to provide or supervise specially designed instruction o meet Lhe unique needs of individuals
14 with exceplional noeds; {b) is knowlcdyeable about the general curriculum, end (¢} is imowledgeable
15 luboul the availability of resources of the LEA. 20U.8.C. §1414{dX | XBXiv); Cal Ed. Code § 56341{b6X4).
16 The AL correctly concluded that the June 2§, 2006 IEP team included a special cducalion 1eacher
17 Jerprovider. Mr. Nyberg, who was Student's DHH specialist the previous year, atiended the TEF mesling.
L8 Y An Student’s DHH specialist during the 2005-2004 school year, Mr, Nyberg worked with Student for
12 am;roxlmlely_onc Tour per weeks Thua, Mr. Nyberg fullifled the “specinl education teacher” of “spesial
20 Jeducation provider” requirement. [n addition to Mr. Nyberg, the ALJ found that bath Ms. Aguime and
21 |Ms. Sakaguchi, as Student's AY iberupists, alao qualified as Student's specinl educalion providers who
22 Jwere present at the June 21, 2006 meeiing. Stodent argues that Mr. Nyberg does not qualify as a speeial
2% Jeducation teacher because he worked with Srudent for only four hours a month; however, Smdent does
24 |not dispute that Mr. Nyberg wag a special educetlon provider within the meaning of the applicable
25 |istatutes. Accontingly, the ALJ did not err to concluds that the 20 U.S.C. §§1414(d)tXB)(ii} and Cal.
26 |Bd. Code §§56341(b)X2) requirernants had been met.

27 Similarly, Distriet fulfilled its procedurel obligalion to include an LEA represcotalive at the Juno
28 |21, 2005 IEP meeting. M. Weatburg and Ms. Jessup both attended that meel:ins: Ar that time, Ma.

3
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Westburg wes the Manager of Special Education for the Disrict. Ma Westburg signed the LEP s the
LELA representative, Ms. Jessup, a9 DS Coardinator, whs glao 8 Distric special sducation administeator,
Jthough she signed the meoting as Student's sprech thorapial. Aa established by their credentials and

P

lestimony, both Ms. Westburg and My, Jessup fulfilled the reguiremcnts of the applicablo atatuscs an an

|t BA representative.

2
]
a
3
4 Student presents no ¢vidence 10 contradict Ma. Weatburg's or Ma, Jessup's qualifications us the
7 |LEA rtprosemtalive. Student argues that Ms, Wesiburg was not qualifiad as the LEA representative
8 Jbecouae when Student's parents asksd Far AV therapy for 1he summer session, Ma, Westburg responded
9 hlhnt the requost “would need to be loaked at in a more in-depth fashion™ and that there was a process "that
10 [needa 1o be started in the vpring that would be prescated o (tha board of education.” Siudent does not
1L Joxplain how Ma. Westburg's statemencdisqualifics her as an LEA representative. Aaa¢t forth shove, an
12 JLEA represcniative must be (&) qualified to provide or supervise specially designed instruction 10 mect
13 [fthe unique needs of individuaks with exceptional needs; (b) knowledgeable sbout the genersl curriculum,
14 [[end {¢) knowledgeable about the sveilsbility of resources of the LEA. 20U.5.C. §141 4(&)( 1)(B){(iv); Cal,
15 [[Bd. Coda §36341(bX4}. Ma. Westhurg's staleoenl demonireses that she waa knowladgenablo nbout the
16 Juavnilabilicy of AV therapy as & resourcs, in that she explained the appropriac process to follow (o make
17 Jikat resource availablo. Morcover, aclion was teken on Student's requert. Student's AY therapy request
13 Jfor the summmer was denled at Lhe fireeting, end the IEP team commirsioned an asseasment on Sudent and
19 JAV therapy which was completed in August, Addilionally, Ms., Jessup may fulfitl the requircment o3 an
20 JLEA represcniative despite that fact that she appearcd s Student’s spooch therapist. See, Napa Valley,
21496 F.3d.at 938, nd. Accordingly, Studem’s asscrtion that District failed o includc an LEA
12 n-:pmcnm.lvc at the June 21, 2004 [EP team meering is maritlcsa,
23 As to  general education teacher, the ALJ found that although no general education rescher
24 Jattended the June 21, 2006 (2P moeting, District did not procedurally deny Student a FAPE, significantly
23 [impeds 1he parent’s opportuniry to participate in the decisiot-malkting process regarding the provision of
26 |a FAPE, or cause a deprivation of educationsl benefits. Because Studant wes participating in the general
27 Jeducation environment, and may bave conrinued to do so, Distriol was required o provida s goneral
i

28 Jeducation taacher a3 & momber of the IEP team. There is no dispute thet no general edugalion 1eacher
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anended the June 21, 2006 meeting. . District argues, bowever, that the June 21, 2006 meeting was a
continuation of the May 26, 2006 mecting, and that eli wpica related 1o general education had been
previously addressed at the May 26 meeting, and any procedural defect wad tured by the Seprember 1,
2006 mecting.

[At that meeting, the [EP team discussed several lopics, including Smudent's grades, scoros on the

Woodeock-Joh 111 acad

2

3

4

L] Studenl'ssixih-grade general cducation teacher aandexd the annual [BP meeting oo May 26, 2006.
6

7 i¢ lesting, present levels of performance, placement options, progress an
8 Jpast goals end objectives, and the creation of new goals axd objectives. The notes from the June 2006
9 |meeting stats that it was a “'continuatico of the %/26/05 IEP." A geuersl aducation teacher from
10 | Alwahnee atiended Lhe September 1, 2006 IEP ieam mesting Al the Seplember 1, 2006 iBP eam
11 |mes1ing, 41 discussed more fully below, Student was offered placement in kn SDC program et Ahwahoes
12 Jwith mainstream placernem for physical education and an elective, such 43 art. The general educatioo
13 Jteacher anending the Sepiamber 1, 2006 [EP team meeting was an ert teacher, Dosed on these facts, the
14 JALJ conchided that in developing Student’s IEP form the 2006-2007 school year, ihe [EP 1¢am had input
15 |trotn genemal educatlon eachers knowladgeable both sbout Student and about the mainatream component
16 Jof the District's proposed placémcﬁ:. Accordingly, the ALJ ruled that the procedural violation wos
17 |harmircas error. For tha follewing resdons, this Court agrees.

18 A propesly constimaled 1EP tcam ia important, becauso it dovelops “an [BP which addresses the
19 Junique needs of the child.” Amanda J., 267 F.3d &1 892, “A properly constituled IEP wam ig in the best
20 |position to develop an LEF that suits the peculiar noeds of the individual atudent.” Napa Falley, 496 P34
21 Jat 941, An get forth above, Studont iy dermied & FAPB “only when the procedursl violation results in the
22 Jloss of cducational oppartunity ar serioualy infringes the parema’ opportunity (o participate in the IEP
23 [formation process." W.F. v. Bd. of Trusreer of Targei Range Sch, Dist. No. 23,960 F.2d 147.9. 1484 ($th
24 RCir. 1992), “[MN]ol all procedural violations deny the child a PAPE." Mapa Falley, 496 B.3d et 938

= o

25 |“Where & school disirict improperly constitetes ua 1EP wam, ‘[DEA procedural error may be held
26 [harmlesaf,)*" . (quoting M.L. v, Fed. Way Sch. Dist., 394 P.)d 614, 652 {Tth Cir. 2005)).

27 Thia Court finds that the absence of a geveral educalion teacher at the Juna 2 1, 2006 mecling was
18 harmloss error. Stodent argnes that & general education teacher was necctsary ol the fune 21, 2006
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meeting for \be [EP team to understand Student’s necds, modificationa end inlcrventions, and the
appropriate delivery of instrugtion 10 ensure thet be listens and Iearna o listen. District countcrs that thesc

topics were discussed extensively at ihe May 2006 mecting, a5 which a general education leacher was

B om

present. Student’s parents attended the Muy 2006 meeting and asked questions about general education

)

options, Disirice further points out that by the June 2006 meating, Student’s parenis had eliminated the
only general education placernent option that the 1EP team contemplated at the May 2006 meeting. Thus,
the imiportance of 2 general education teacher perspective in developing am [EP for Student lessened. In
addition, according to Student, the June 21, 2006 meeting “focused on whether the schoaol district would

cover lessons on AVT during summer,” The AV therapista present atthe June 2006 meeitig, Ms, Aguirre

o & @ - o

and Ms. Sakaguchi, eppeared at the request of Studenc’s parents (o discuss this topic and to share their
11 Jexpertise wilh the [EP (cam, Aside from a personoel braining issuc, which was addressed by the LEA
12 [representatives at the mecting, no topics discussed at tbe Junc 2006 meeting penaincd specifically ta the
13 [imainstzcam placement. Moreover, st the Scptember |, 2006 IEP mecting, ell required mombern alternded.
14 ||In light of these circumsiances, Lhis Courtis nolrpersuad.zd that the absence of 2 gencral educatlon teacher
13 Jstthe June 21, 2006 meeting resulied in the loss of an educational benefit to Student. See' Schaffer ex rel.
L6 |Schaffer v. Wirm:, 546 U.S. 4% (2005} {party scoking IDEA relicf bears burden of persunsion),

17 2, Offer u special education program prior to the start of the 2008-2007 achool
year

H3

19 The IDEA srd Califomia Education Code require that al the beginning of each schoal year, the

20 JLEA shall have in offect an IEP for cach child with a digebllity. 20 U.S.C, §1414(dX2)(A); Cal, Ed, Code
21 [§56344(b). Pursuant to the IDEA, District must make & formal, specific writien offer of placement.
22 kUnion Sch. Dist. v. Smirh, 15 F.3d 1519, [326 (9L Cir. 19%4). *“The requirement of o formal, written
23 poffer creates a clear recnrd that will do much 1o ¢liminze roublésomes factual disputes meny years later
24 |about when placements wers affared, whet placemonts were offared, and what additional edueational
25 [lassistance wes ofered to supplement a placement, ifany.” fd. “A formal, specific offer from a scliool
26 |/district will greatly assist parents io ‘presenting complaints with respect to any maitar refating o the . .
27 ||. educitional placcment of the cbitd.”™ /d. (quoling 20 U.5.C.§ 1413(b)1)(E)}.

28 The affer of placement for the 2006-2007 school year was discusscd c:lmsi;elyal. the May 26,
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2006 1IEP moeting. The team discussed placement at the ors]l DHH SDC a1 Ahwahnee, ot & maingtrean
placement at Fort Miller, Baird, ot Bullard Talent. Disuict recommended placement at Ahwahnee.

Stident™s mother viniled the Ahwahnee clitwroom afier the Mby meeting, but chose not to visit Far

P W Y

Miller because she wa nat interested in that plagement, At the June 2006 meeting, Districl made clear
that ity offer would be at Ahwahmes. Stoden’s parents remained undeeided about whether they agreed
to this placeraent. Student’s mother testificd thet aho was sware in Junc 2006 that District was offiing
Student placcment in the DHH SDC at Ahwahnce, but that she wanied more time 1o cxplore othee

schools. This Courl agreet with the ALI'e nyscaament that by Lhe Junc 2008 meetlicg, the "“Districl

-2 N Y )

[propased a program 1o be put inte cffect, bul Studeni's parcats chost not to consent to it,” District
10 |awempted to schedule an additanal IEP mocting in July 2006, prior to tho start of the school year, bat

m—

Student’s parents could not atiend. On August 25, 2008, Smdent’s mother acnt a leticr 10 District
12 [providing notice that Student*s parents were placement Student e Clarke milaverally. District extended
13 Jthe formal wricten offer of placement at the September 1, 2006 IEP meeting, threo duya after the start of
14 Juhe 2006-2007 school year.

15 The ALL found thar Districe's failure to provide Studént a farmal, written FAPE prier (o the 2006-
16 2007 school year was cured by the September 1, 2006 formal written offer. The ALl reasoned:
17 Because the parents actually kncw whai the offer was, had al detided not 10.accept
it. and received the formal written offer a fow days into the new school year, the proviaion
i3 of the formal written offer a few days after the alart of tha new school year was harmleas
error and did not impede Student's right to a FAPR, :ipiﬁcmg‘im v the parents’
1% oppartuniry 1o participate in the decision making process regarding the provision of a
FAPE, or cause a deprivalion of educationsl benefit.
20
2t The Coust notes thet “‘s school district cannot escape its obligation under Lhe IDEA 10 offer

22 |formally zn eppropriale educational placement by wguing that a disabled child’s parenis expressed
2] funwillingness 10 accept that placement,” Union Seh Disd, 1% F3d ot 1526, Thus, oven il Student’s
24 [parenis expressed an unwillingness te accept the Alwabnee placement in June 2006, and sent a letter that
25 §Student would be placed at Clarke for the 2006-2007 school year, District was sull required to make &
26 fforma} written cffer of placement to Studemt. The circumstances of this case, however, are
b4

=

distinguishable from these in which a District fails entirely to make a formal writte offer. See, Unfon

18 {Sch. Dist, L5 F.1d at 1526 {discussing procedursl deq.ill of FAFE for failure to make formal offer}. Here,
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District convenod LEP mectings in May 2006 and June 2006 to dispuss placement options, District make
etear what its offer of placement would be, and Stodent's parcats understood these .Dp!ionl. District
jartempied 10 convene another [EP meeting in July 2006, but Siudent’s parenta wers unavailablo, On

a wown

September 1, 2006, when an [EP tcam was able 1o convenc with all tzam members, Diatrict made ity
formal written offer. Thus, District did not seek to avoid ils obligation under the IDEA 10 cxiend Student
a formal afler,

The Court finds that Distrier™s failurc w make & formal written offer prior 1o the beginning of the

o w3 ot

school yeer was hirmlcs orror. Student asscrts Lhat “not having en [EP in cifect at the beginning of the
9 Jschaol year significantly impeded the parents® ability lo fully participate In their son's IEP praceas, and
10 §is denied [Student] educaticnal bencfit.” This Court finds that Studenc™s parenta fully participated in the
11 JLEP process, as evidenced by their panticipation on the May and June 2006 IEP lcam meeting placement

12 fdiscussion and Ahwehnes viglt. Similarly, Student’s parents had enaugh information sbout District's

‘ 13 Joffer of placement to determine the sppropriste placement for their child through the May 2006 and Junc
14 J2006 [EP meetings. Decause a fornal placement was offcred, there is no facual dispute about what

15 fplacement and tervices were offcred, and parens were able 1o present complainis with respect to the

16 fpl matter. Indced, Sruder)'s paren filed a dus process conmplaint on the day the formal written
17 jjoffer was made. Finally, Snudent does not srticulece how (he formal prlacsment ofTer made three dayy after
18 Jthe beginning of the schoo! year denied Studant an educstional benefit, Sueh srgument would be difflcult
19 Jinlight of Student's placernent at Clarke, Aceordingly, District’s faiture to provide s formal written offer
20 lof placement prior to the 2006-2007 school year did not procedurally deny Student a FAPE.

il 3 Invite tn the September 1, 1007 [EP. mesting an Individusl who conld
1nter, retﬂuruufuol'N'l.nc{Slkngucnl’anudltoryurbal(“.\\r"’)nu.mn:m

22 dated August 13, 2006, end U3 attachod amendment dated August 29, 20067
s Srudent alloges that District violnted IDEA procedures by filing to invite someonc who covld
2 L sterpret M, Sakaguchi’s assessanent to the Seplersber I, 2006 IEP meeting, At the June 2006 1EP
:: meeting, District indicared thal it needed lo conduct an daseasment to determine whelher AV therapy wes

appropriete for Student. District hircd Ms. Sakeguehi, Sudent's private AV therapist, to conduct the
z; ‘ Ma. Sakaguchi cornpleted her report on August 19, 2006. Sho issued antamnended repon on

3
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August 36, 2006.

An [EP leam the!l include an individus] who can mterprel the instructions) implications of the
assesement resulis. 20 U.S.C. §1414(dX1)(B); Cal. Bd, Code §56341(b)(4). Thia may be one of theather
statutorily mandated members of the [EP team, or snother individual who has knowledpe or special-
cxpertise regasding the student, /d. There i no dispute thal District invited M, Sakaguchi to attend Lhe
IEP mecting, but she was unable 10 attend. Amang the membera of the Scprember |, 2006 IEP Leam were
JMr. Conway, Mr. Nyberg, Ma. Jessup, Ms. Shroeder, Ms. Slonski, DHH SDC teacher Carolee Claylon,
and audiologist Cindy Yutes. On Lhis issue, the ALJ found Lhat:

Testimony from Ma, Schroeder established thai the [EP wam mombers inciuding heraelf,

‘Ms. Yates, Mu. Slonski, and Ms. Jessup were able to interpret Mo, Sakeguchi’s report,

By the ¢nd of the mosting, the team mesnbers did not bave any unanswered questions

about the report. M. Shroeder had spend a sigmificant amount of time discussing the

1 report with Ma, Sakaguchi over the telephone grinr {0 the Scptember 1, 2006 mecting.

As a result, Ma. Shrocder was knowlodgeabis about the report and its recormmendations,
12 and was able to share that knowledge with the [EP tcam,

& B e o~ e A & W M

13 This Court agrees with the AL) chal thero is “no persuasive cvidence indicating that members of
14 [tbe Septeraber |, 2006 TEP team were unable 10 interpeel Ms, Sakaguchi’s report.” [n his argument,
I3 §Student dismisses the stalements-of Ma. Shroeder, Ma. Yales, and Ms. Slonksi and assigns more
16 feredibility 10, Student’s molther’s s(etsmeut that there were comments made indicating a tack of
17 Jundesstanding as to what was meant by the report, However, Student's anguments aie “impermiasible
18 faticenpts 1o second- guess the [ALJ's] characterization end weighing of the cvidence.” Napae Falley, 496
19 {F.3d a1 942. Because this Court affords deference i the ALT's thoughtful analysis, and sgrees with the
20 LA LT chat members of the IEP team were able 1o interpret My, Sakagucki's 2sseysment resclts, this Court

21 §dismiszses Student's arguments on this issue, 1d,

2 G. For tha 2006-2007 achool year, did the District substantively deny Student s FAPE
by falling tr address hii unigue naeds by developing appropriate goals nnd

23 objectives In the arens nf nudition shills; audiology, evdlinry langusge develop
bullding language, and learning (e English Iangoage

24

15 Snudent argues that Dlatrict’s faitaro to esaess Student’s audition skills made District unablo w

26 |develop goals o address Student’s unique neads. Ag dlscussed more fully above, bowever, Digricer's

27 of Student was appropriate. The Septerber 2006 IEP conmained génll inthe following areas:

1
28 [enprossive/recoplive language (sernaolics/syniax), expressive/receptive langusge (vocabulary),
' 40
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tati |

; reading p ; wrilten

expressive/reccptive language (Syntax/semantics); apeech

guage; math comprohension: and peer intersction/pragmatics. These goals and objectives relms to
Student's unique needs, as they ars directed at reading, amal languags, listening skills, voeabulary

develop speaking, language cxpression and anticylation. Dr, Martindsle teslifiod that theae goala
were “fing,” bul there were not enough auditory goals. The discussion ebove applies bere. Having
cansidered the totality o Fevidence, this Court finds that the 2006-2007 gouls and objectives sppropriately
addressed Studeni’s unique needs, and Student was not denied & FAFE.

R R R O =

CONCLUSION AND ORDER

10 For the fareguing reasons. this Court:

1 L DENIES in full Student’s motion for sammary judgment;,

12 2. DISMISSES Student's IDEA claim; and

13 3. SETS ascheduling conference on May 19, 2009 nt :00 e.m. in Courroom 9 (DLB). The
14 partiea must file n joint schedule conference report na laler than May 17, 2009,

16 [fT IS SO ORDERED.

4]




