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DECISION

The due process hearing in this matter is based upon Student’s due process complaint,
which she filed on December 7, 2007, and amended on December 26, 2007. The hearing
convened on December 8 and 10, 2010, and January 4, 2011, at the offices of the West End
Special Education Local Plan Area in Rancho Cucamonga, California, before Administrative
Law Judge (ALJ) Darrell L. Lepkowsky from the Office of Administrative Hearings (OAH),
State of California.

Tania L. Whiteleather, Esq., of the Law Offices of Tania L. Whiteleather, represented
Student and her parents. Student’s mother was present each day of the hearing.

Jack B. Clarke, Jr., of the law firm Best Best & Krieger LLP, represented the Upland
Unified School District (Upland or the District) and the West End Special Education Local
Plan Area (SELPA). Loren Thompson, Upland’s Special Education Director, and Amy
Foody, the SELPA’s Program Manager for Due Process, were present each day of hearing.
Upland and the SELPA are collectively referred to in this Decision as “the Districts.”

On the second day of hearing attorney Maria Macchiagodena appeared on behalf of
Student’s witness Regina Konior, who had been Student’s fourth grade teacher. Ms.
Macchiagodena left after Ms. Konior finished testifying.

Student called Lynda Spicer, Mother, Monica Cobb, Catherine Flores, Regina Konior,
Mary Elizabeth Madkin, and Christopher Russell as witnesses. In addition to Ms. Spicer,
Ms. Madkin and Mother, the Districts called Dr. Miroslawa Rendon as a witness.

At the close of the hearing on January 4, 2011, the parties requested that the case be
continued to allow them time to file written closing briefs in lieu of oral closing arguments.
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The ALJ granted the request, directing that the parties file their briefs no later than January
18, 2011. The parties agreed that the Decision in this case would be due one month after the
filing of the parties’ briefs. On January 18, 2011, the parties filed a stipulation with OAH
that they would file their briefs one day late. All parties filed their briefs on January 19,
2011, pursuant to their stipulation, at which time the matter was submitted and the ALJ
closed the record.

ISSUES

a) Whether the Districts denied Student a free appropriate public education
because they failed to hold an individualized education program (IEP) meeting at the request
of Student’s parents to discuss the Districts’ proposed assessment plan and the length of time
required by the Districts to conduct the assessment?

b) Whether the Districts failed to conduct the assessments they agreed to on June
21, 2007, and on subsequent dates, thereby denying Student a FAPE?*

PROCEDURAL BACKGROUND

Student filed a due process hearing request in a previous matter on or about June 29,
2005, in OAH Case No. 2005070306, alleging violations of her rights to a free appropriate
public education (FAPE) between 2002 and 2006. On June 13, 2007, the first day of the
hearing in that matter, Student’s parents and Upland reached a settlement agreement in
principle, which was memorialized on the record before the ALJ hearing the case. However,
the parties did not finalize the language of the agreement and execute it until June 21, 2007.
The SELPA was also a signatory to the agreement.

In the agreement, Upland agreed to provide Student and her parents with
reimbursement for educational expenses and attorney’s fees. The agreement also provided
for Upland to provide Student with an intensive reading program through a company called
Lindamood-Bell, ? and to receive compensatory speech and language sessions. In addition,
the agreement stated that Student’s parents were consenting to have her assessed by Upland,
that they would make her available at reasonable times for the assessments, and that they

! The date of the agreement was erroneously identified as June 20, 2007, in the Order
Following Prehearing Conference dated November 22, 2010.

2 Lindamood-Bell (LMB) is a multisensory, scientifically researched, language-
based reading program that is usually delivered in private reading centers to students on a
one-to-one basis. It has different components which address all aspects of reading. (Student
v. Garden Grove Unified School Dist. (2010) Cal.Offc.Admin.Hrngs, Case No.
2008100500)



would provide releases to Upland for information from other educational agencies
responsible for child find obligations. Finally, the agreement stated that if Parents were
unwilling to provide the releases or to cooperate in the assessment and development of an
offer of a free appropriate public education for Student, she would be considered a student
voluntarily placed in a private school for the 2007-2008 school year.

Although Student accessed the Lindamood-Bell services and the speech and language
services provided for in the agreement, the already contentious relationship between Mother®
and Upland continued to deteriorate. As will be discussed below, by December 2007, the
assessment of Student referenced in the settlement agreement still had not occurred. Student
then filed the instant due process case on December 7, 2007, which she amended on
December 26, 2007.

On May 14, 2008, OAH granted the Districts’ motion to dismiss Student’s due
process request. OAH found that the claims raised by Student were “inextricably linked to,
and controlled by, the terms of the settlement agreement,” since the substance of Student’s
complaint alleged that she complied with the agreement whereas the Districts had not. OAH
found that resolution of the issues raised by Student in her complaint was directly controlled
by the settlement agreement, not the IDEA. OAH applied the Ninth Circuit’s ruling in
Wyner v. Manhattan Beach Unified Sch. Dist. (9th Cir. 2000) 223 F.3d 1026, 1028-1029
(Wyner), where the court found that OAH did not have jurisdiction to enforce its own orders,
noting the limited jurisdiction afforded to agencies such as OAH pursuant to IDEA. OAH
determined that whether the Districts had failed to comply with the settlement agreement
would necessitate OAH resolving a breach of contract issue between the parties, which OAH
determined was beyond its jurisdiction, pursuant to Wyner.

Student appealed the dismissal of her due process request to the United States District
Court for the Central District of California. That case is entitled S.L., a minor, by and
through her Guardian Ad Litem [Mother] v. Upland Unified School District and West End
SELPA, local educational agencies, Case No. CV 08-4936 GAF (FFMx) (herein, District
Court Decision). During the course of the proceedings in the district court, Student and the
Districts deposed Mother, and Student deposed Lynda Spicer, the District’s former Director
of Student Services.

On August 24, 2010, the district court issued its Memorandum & Order Regarding
Appeal of Administrative Decision. The district court made factual findings regarding the
procedural history of the case and then discussed the case law concerning OAH’s jurisdiction
over settlement agreements. After an in-depth discussion, the district court found that Wyner
only addresses situations where a settlement agreement has been incorporated into a hearing
officer’s order and does not provide authority for “broadly stripping state administrative
hearing officers of jurisdiction over disputes regarding IDEA settlement agreements that
have not been formalized in final administrative orders.” (District Court Decision, at p. 11,

% Student’s mother was the parent involved in most decisions regarding Student’s
education and the parent who communicated with the District.



emphasis in the original.) The district court then analyzed Judge White’s decision in R.K. ex
rel. T.K. v. Hayward Unif. Sch. Dist. (N.D.Cal. 2007) 2007 WL 2778702, which found that

in the absence of a final order from OAH regarding enforcement of a settlement, Wyner was
not a jurisdictional bar to OAH hearing claims regarding settlement agreements.

The district court next analyzed the IDEA and corresponding state statutes, finding
that both statutory schemes only address enforcement by a state court or district court of
settlement agreements reached either through the mediation or the resolution process. The
district court concluded that there was no express statutory language describing enforcement
of informal settlements reached outside of the resolution or mediation process. Finally, the
district court analyzed Education Code, section 56501, subdivision (a), finding that the
settlement agreement itself at issue between the parties constituted a “mutual proposal to
initiate or change the . . . assessment” of Student. (District Court Decision, at p. 17.)

The district court ultimately concluded that informal settlements of issues under the
IDEA, which are reached outside of mediation or resolution sessions are properly reviewed
and enforced in OAH proceedings. The district court therefore reversed OAH’s decision
dismissing Student’s due process complaint for lack of jurisdiction, and remanded the matter
to OAH for further proceedings. OAH thereafter reset the matter for hearing.

At the hearing in the instant matter the parties were unable to reach a stipulation
regarding the underlying facts in this case. However, in lieu of testimony, they submitted the
depositions of Mother, taken on January 20, 2010, by Student, and on January 29, 2010, by
the Districts, and the deposition of Lynda Spicer, taken by Student on January 29, 2010. The
ALJ’s Factual Findings in this case are therefore based upon the depositions, including all
documents identified during the depositions, the factual findings made by the district court in
its August 24, 2010 Memorandum & Order, the testimony of witnesses at hearing, and the
documents admitted into evidence at the hearing on January 4, 2011.

FACTUAL FINDINGS
Jurisdiction and Background Information

1. Student is a young lady who is presently 13 years old. She has previously
been found eligible for special education and related services under the eligibility
classification of mental retardation, which is now referred to as an intellectual disability
under federal law. Student’s eligibility as a special needs child is not at issue in this case.

2. Student began attending school in Upland for kindergarten for the 2002-2003
school year. Her parents were not happy with the educational program Upland offered and
eventually decided to withdraw Student and place her in a private school called Our Lady of
Assumption, a parochial school located within the boundaries of the Claremont Unified
School District. Student remained at the private school at least through fifth grade.



3. Student has not attended school in Upland since kindergarten.

4. Upland administered a full battery of assessments to Student in either 2003 or
2004. Those assessments had taken a total of approximately six hours to administer.

5. Student filed a due process hearing request against Upland on or about June
29, 2005, in OAH Case No. 2005070306, alleging violations of her right to a free appropriate
public education (FAPE) between 2002 and 2006.

6. On April 16, 2007, Upland, through Director of Student Services Lynda
Spicer, sent a proposed assessment plan to Student’s parents. The assessment was needed in
order to prepare for Student’s 2007 triennial IEP and to meet the requirement that a special
education student be assessed at least every three years. In her letter, Ms. Spicer indicated
that since a due process hearing was pending for Student, Upland was responsible for her
assessment. The assessment plan itself is dated April 17, 2007.

7. The assessment plan is very detailed. On the assessment plan form, which is a
SELPA document with boxes to check off and spaces for information to be filled in as
appropriate, Upland indicated that it wanted to assess Student in the areas of academic
achievement, cognitive development, perceptual-motor development, language and speech
development, social/emotional/behavioral development, health development, and
occupational therapy. The plan form also indicated that Upland wished to conduct
observations of Student and interviews as part of the assessment process. The form indicated
which type of educational professional would be responsible for completing the respective
assessments. At the bottom, in bold letters, the form states “Assessment cannot begin until a
copy of this form has been signed by you and returned.”

8. Upland also attached a type-written document which listed each area of
assessment, the specific testing instruments each assessor would utilize for his or her
assessment, and the approximate time each area of assessment would take. At the bottom of
this page Upland indicated that it believed it would need 12 to 15 hours with Student to
complete the assessment. There is no legal requirement that an assessment plan indicate the
assessment instruments to be used or the time each assessment will take.

The Parties Settlement of OAH Case No. 2005070306

9. Student’s parents did not immediately sign the assessment plan. Rather, they
proceeded to hearing in Case No. 2005070306. On June 13, 2007, the first day of hearing in
that matter, the parties reached an agreement in principle to settle the case. The agreement
was put on the record in front of the ALJ assigned to the hearing but not reduced to writing
that day.

10. At the hearing on June 13, 2007, Upland also presented Mother with another
copy of the April 17, 2007 assessment plan for her to sign. Mother did not check off the box
giving her permission for the assessments to begin. Rather, she checked the box which states



“I prefer to meet and discuss the assessment plan before I give approval.” In her
handwriting, Mother added next to the checked box “We are requesting the following dates
7-2,7-9, 7-16, 7-30.” Mother signed below her handwritten request and also signed the form
at the bottom, dating it June 13, 2007. She returned the signed form to Upland.

11.  During the week following June 13, 2007, the attorneys for the parties worked
on reducing the settlement agreement to writing. On June 21, 2007, all parties, including
Student’s parents, signed the final version of the agreement. In addition to recitals and legal
releases, the settlement agreement contained the following terms under section A, paragraphs
2 through 5:

2. Lindamood-Bell Services. Without admitting liability, and in
consideration of the agreements set forth above, the District agrees to provide Student
with a total of eight (8) weeks of services through Lindamood-Bell, for a total of four
(4) hours per day to begin by June 25, 2007. The Lindamood-Bell services shall be
paid at the standard West End SELPA contract rate for Lindamood-Bell services. All
sessions with Lindamood-Bell must be completed by March 31, 2008. Any sessions
not used by March 31, 2008, shall expire and cannot be made up.

3. Speech and Language Services. Without admitting liability, and in
consideration of the agreements set forth above, the District agrees to provide
compensatory education speech and language therapy services through the non-public
agency, Casa Colina, for a total of fifty (50) 1-hour sessions (or 6 months, twice per
week). All sessions must be completed by March 31, 2008. Any sessions not used by
March 31, 2008, shall expire and cannot be made up.

4. The Parents consent to, and agree to make Student available for
assessments to determine eligibility for special education and related services, and
placement options and for the purpose of developing an offer of FAPE for the
2007/2008 school year. Parents also agree to make Student available at reasonable
times for the assessments to develop an offer of FAPE for the 2007/2008 school year.
Parents agree to provide releases among the local educational agencies responsible for
Child Find, including any other educational agencies, whatever they may be for the
purpose of developing an offer of FAPE for the 2007/2008 school year.

5. If Parents are unwilling to provide a release among the agencies
responsible for Child Find and to cooperate in the assessment and development of an
offer of FAPE for 2007 and 2008, [Student] shall be considered to be a student
voluntarily placed in a private school for the 2007/2008 school year. If Student is
privately placed and Parents decide to later request an offer of FAPE, Parents will
provide a written notice of an interest in an offer of FAPE to the District.

12.  The agreement does not contain a list of the assessments that Upland proposed
to administer to Student. It does not incorporate by reference the assessment plan dated
April 17, 2007. It does not state that Parents agree to sign the April 17, 2007 assessment



plan or any other specific assessment plan. Nor does the agreement specifically state that
Parents are agreeing to any specific assessment plan.

13.  The settlement agreement does not define what “reasonable times” means.

14.  The Districts did not provide Student’s parents with another assessment plan at
the time the parties executed the settlement agreement on June 21, 2007, nor did they provide
Parents with proposed dates to assess Student.

Meeting to Discuss the Assessment Plan

15.  On June 22, 2007, the Districts’ attorney sent a letter to Christopher Russell,
the special education advocate for Student’s parents, suggesting the parties meet on June 27,
2007, in response to Mother’s request for a meeting to discuss the assessment plan. The
Districts’ attorney suggested June 27 since the parties had been scheduled to be at hearing on
the case they settled on that date. This letter did not include another copy of the assessment
plan or propose dates for Student’s assessment.

16.  Student’s attorney responded to this letter on June 22. She indicated that she
considered the request for a meeting to discuss the assessments to be a request for an IEP
meeting. She also highlighted the fact that Mother had provided specific dates on which she
was available to meet on the assessment plan she had signed and returned to the Districts,
and that Mother was no longer available on June 27.

17.  Also on June 22, 2007, Ms. Spicer wrote a similar letter to Parents to schedule
the meeting to discuss the assessment plan pursuant to Mother’s request. Ms. Spicer also
suggested the parties meet on June 27, 2007, stating she believed everyone would be
available that day since it had originally been a date scheduled for the due process hearing in
the case the parties had settled. Ms. Spicer did not include a copy of the assessment plan and
did not propose any dates for Student’s assessments.

18.  Mother replied to Ms. Spicer’s June 22 letter on June 25. She stated that she
was not available on June 27, and that it was improper for the District to assume that she
was. Mother reiterated that she was available on the dates she had previously indicated.
Mother also asked that the Districts follow through with arranging for Student to receive the
Lindamood-Bell services.

19.  On June 27, 2007, Ms. Spicer responded to Mother’s June 25 letter. She
indicated she would be out of town on July 2 and July 9, the first two dates Mother had
requested for the proposed meeting, but that she had arranged to be available on July 16. Ms.
Spicer indicated that the Districts’ attorney would be available that date as well. She also
indicated that the Districts were processing Student’s services through Lindamood-Bell. Ms.
Spicer did not include another copy of the assessment plan and did not propose any dates on
which to assess Student in this letter.



20. Mother wrote a letter to Ms. Spicer on July 12, 2007, indicating that she
objected to the presence of the Districts’ attorney at the meeting scheduled for July 16, 2007.
In her letter, Mother characterized the meeting as an IEP meeting. She stated that she
objected to the Upland releasing personal and medical information concerning Student to the
Districts’ attorney and would consider any disclosure of information to him to be an invasion
of Student’s privacy. Mother believed that the only reason the Districts wanted to have their
attorney present at the meeting was to retaliate against Student and her family for filing for
due process. Mother also requested a copy of Student’s cumulative file, as well as all access
logs for the files and the name of the person responsible for insuring the confidentiality of
Student’s records.

21.  The parties met as planned on July 16, 2007. The Districts did not consider it
to be an IEP meeting but rather a meeting only to discuss Student’s assessments, as requested
by Mother, and informed Mother of this at the beginning of the meeting. Present at the
meeting were a District psychologist, a District speech pathologist, a special education
teacher, Ms. Spicer, and a SELPA representative. A general education teacher was also
available if needed. The Districts’ attorney did not arrive until approximately 30 minutes
after the meeting started.

22.  Mother attended the meeting accompanied by Christopher Russell, her
educational advocate. They both voiced their objections to having the Districts’ attorney
present, stating that it violated their rights under the re-authorized IDEA. They also stated
that they had contacted the procedural safeguards unit at the California Department of
Education and that a representative there had agreed with their position. Both Mother and
Mr. Russell indicated they intended to file a complaint with the State Bar as well. Mother
informed the other meeting participants that she and Mr. Russell would leave the meeting as
soon as the Districts’ attorney arrived.

23.  Mr. Russell and Mother then discussed the two concerns they had with the
proposed assessments. They felt that 12 to 15 hours of assessments were too long,
particularly in light of the fact that the Districts’ previous assessment of Student had only
taken approximately six hours. They also were concerned about having Student assessed
during the summer because she was attending the Lindamood-Bell program four hours a day
in the morning and, given the intensive nature of the program, was exhausted by the end of
the day. Additionally, Mr. Russell stated at the meeting, and Mother confirmed during her
testimony at hearing, that Student and Mother were living away from home during the week
so that Student would be closer to the Lindamood-Bell offices. Mr. Russell suggested that
the Districts wait to assess Student until after the school year started in the fall.

24.  The Districts’ speech pathologist, Dr. Miroslawa Rendon, then attempted to
explain why she felt she would need approximately five hours to assess Student. Mr.
Russell, who is not a speech pathologist and is not trained to administer any type of
assessments to students, questioned the time needed for each of the tests Dr. Rendon
proposed to administer. He and Mother wanted to see the test manuals to determine if the
times indicated by the Districts for the assessments coincided with what the test manuals



indicated was appropriated. Dr. Rendon pointed out that the individual capabilities of each
student would dictate the time each would need on a respective test.

25.  The Districts’ attorney then arrived at the meeting. Mother and Mr. Russell
indicated their intent to leave as they had previously indicated they would. Ms. Spicer
attempted to continue the conversation, pointing out that the settlement agreement
contemplated that the assessments of Student would be completed during the summer in
order for Parents and the Districts to develop an IEP for her for the 2007-2008 school year.
Mother and Mr. Russell replied that the settlement did not specify that the assessments would
be completed by any specific time and did not indicate that they would be conducted during
the summer.

26.  Although the settlement does not expressly state that the assessments would be
administered to Student during the summer, it does specifically state that the purpose of the
assessments was to determine Student’s “eligibility for special education and related
services, and placement options and for the purpose of developing an offer of FAPE for the
2007/2008 school year.” The only way to make such an offer of FAPE for that school year
therefore was to have assessments completed and an IEP developed and offered before the
school year began. The intent of the settlement agreement therefore was to have assessments
completed during the summer to assist the parties in developing Student’s IEP before the
2007-2008 school year began.

27.  Mr. Russell, Mother and the Districts’ attorney then discussed the issue of the
attorney’s presence at the meeting. Mr. Russell, taking the position that the meeting was
actually an IEP meeting, stated that the Districts had not given Mother enough notice of the
fact that their attorney would be attending the meeting. He and Mother continued to object
to the attorney’s presence. The attorney was unable to convince Mr. Russell and Mother to
continue participating in the meeting. They left without engaging in any further discussion
of Student’s assessments. The Districts’ representatives terminated the meeting shortly after
Mother and Mr. Russell departed.

28. At the meeting, the Districts did not propose any specific dates to assess
Student and did not present Mother with a new assessment plan to sign.

Events Subsequent to the Parties’ July 16, 2007 Meeting

29.  The next communication between the Districts and Mother was on July 24,
2007, eight days after the July 16 meeting, when Ms. Spicer wrote Mother a letter. Ms.
Spicer described what had been discussed at the meeting. She noted that Mother had
indicated Student would be living away from home while attending the Lindamood-Bell
program. Ms. Spicer calculated that Student would finish the Lindamood-Bell program
approximately August 20, 2007, a week before the Upland school year would begin.

30.  Ms. Spicer then quoted from section A(4) of the settlement agreement which
addresses Parents’ agreement to make Student available for assessments at reasonable times



in order to develop an offer of FAPE for the 2007-2008 school year. Ms. Spicer continues
by stating that it was clear that Mother did not intend to adhere to section A(4). Quoting
section A(5) of the agreement, Ms. Spicer then notified Mother that the Districts were now
considering Student to be voluntarily placed in a private school for the 2007-2008 school
year. Ms. Spicer ended the letter by informing Mother that if she later decided to request an
offer of FAPE from Upland, Mother should contact the Claremont Unified School District
regarding necessary assessments. Ms. Spicer did not include a copy of the assessment plan
and did not propose any dates to assess Student.

31.  Mother wrote a letter to Ms. Spicer on July 27, 2007, reiterating her objections
to the presence of the Districts’ attorney at IEP meetings. She also requested copies of
[school] board polices regarding disclosure of student records to legal counsel and other third
parties and any legal authority for the Districts’ position that it can release student records to
their attorneys.

32.  On August 1, 2007, Mother wrote a letter to Ms. Spicer to clarify issues raised
in Ms. Spicer’s letter of July 24. Mother noted that the District did not consider the July 16,
2007 meeting to be an IEP meeting. She also reiterated her objections to having the
Districts’ attorney participate in the IEP process or having access to Student’s records.

33.  Mother then stated that her objections to having the Districts’ attorney
participate in Student’s IEP process and her questions concerning the duration of the
assessments did not mean she was refusing make Student available for assessment or
refusing to comply with the settlement agreement. Mother stated that she was willing to
produce Student at “reasonable” times, although she did not consider 12 to 15 hours to be
reasonable. She continued by stating that she had never told the District that she would not
make Student available for the assessments. Mother then reiterated the requests for records
and legal citations she made in her July 27 letter, as well as made a request for additional
records.

34.  Student’s attorney wrote to the Districts’ counsel on August 3, 2007. In her
letter, she stated that as part of the settlement agreement between the parties, Student’s
parents agreed to sign an assessment plan, which they did, requesting an IEP meeting to
discuss the proposed assessments. Student’s counsel also objected to the release of Student’s
Lindamood-Bell records to the District. Finally, Student’s counsel requested the Districts to
convene another “IEP” meeting, with proper notice to Parents, and with all necessary parties
present, and without the presence of the Districts’ legal counsel.

35.  On August 7, 2007, Ms. Spicer wrote to Mother in response to her request for
records. Ms. Spicer also reiterated that Upland would continue to follow the terms of the
parties’ settlement agreement, which now included considering Student to be voluntarily
placed in a private school for the 2007-2008 school year. She did not include another
assessment plan with her letter or propose any dates on which to assess Student.
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36.  On August 16, 2007, the Districts’ attorney wrote to Student’s attorney in
response to her August 3 letter. He correctly pointed out that Student’s parents had never
signed an assessment plan. Rather, they checked the box indicating they wanted to discuss
the plan before consenting to it. The Districts’ attorney then took the position that the
District did not have a right to assess Student since her parents had not signed the assessment
plan, and that parents were still refusing to cooperate in the assessment process.

37.  As will be discussed below, the Districts were incorrect that they could not
assess Student. Her parents gave consent to her being assessed by signing the settlement
agreement.

38.  Mother next wrote to the District on October 11, 2007, approximately a month
and a half after the beginning of the 2007-2008 school year. She stated that she had made
several attempts to indicate that she was interested in having Student assessed by Upland,
and was reiterating that she intended to make Student available for assessment. Mother also
reiterated her objection to the proposed 12 to 15 hour duration of the assessments, but
continues by stating that it was her intent to collaborate in the assessment process. She states
that Parents had not received a placement offer for Student and that Student therefore was
continuing to attend Our Lady of Assumption (OLA).

39.  Mother continued her letter by reiterating that she continued to seek
assessments and an offer of FAPE from Upland for Student. Mother then provided a list of
dates and times for which she would make Student available for assessment. She provided
seven dates over a period of approximately four weeks, for a total of nine hours.

40.  In her letter, Mother erroneously states that she signed an assessment plan on
June 13, 2007. She did not. Her signature on that document indicates that she was asking
for a meeting to discuss the assessment plan, not that she was giving consent to it.

41.  Ms. Spicer replied to Mother’s letter on October 16, 2007. In the letter, Ms.
Spicer reiterates the Districts’ position that Parents refused to make Student available for
assessment during the summer of 2007 in clear violation of the parties’ settlement agreement,
and that Student was therefore a voluntarily placed in her private school for the 2007-2008
school year. Ms. Spicer did not provide another assessment plan to Mother in this letter, did
not agree to assess Student on the dates proposed by Mother, and did not propose any
alternative dates for assessment of Student.

42.  Mother wrote back to Ms. Spicer on October 31, 2007. In her letter, she
reiterated that she was still interested in having Student assessed by Upland, that she
intended to make Student available for assessment, and that the only disagreement she had
expressed was with the 12 to 15 hour duration of the assessments proposed by the District.
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Mother then restated the dates and times she had indicated in her October 11 letter on which
she was willing to make Student available for assessment.

43.  On November 9, 2007, Ms. Spicer again wrote to Mother in response to
Mother’s most recent letters to her. In addition to addressing Mother’s continued request for
records, Ms. Spicer stated that Parents failed to honor the parties’ settlement agreement by
failing to make Student available for assessment during the summer. She reiterated the
District’s position that Student was voluntarily placed in a private school by operation of the
terms of the settlement agreement.

44.  Ms. Spicer than restated her position that if Parents wished to enroll Student at
a school in Upland they must first contact the Claremont Unified School District and request
an assessment from that district. Ms. Spicer stated that “Federal regulations require that the
school district where the private school is located conduct child find and assessment for
purposes of Special Education. The District where the student resides is responsible for
developing the IEP and making an offer of FAPE. This requirement necessitates exchange
of information between the school districts involved.” Ms. Spicer then indicated that she was
enclosing a release of information forms for Parents to sign so that Claremont and Upland
could exchange information. Ms. Spicer did not agree to conduct an assessment on the dates
offered by Mother and did not offer any alternate assessment dates for Student.

45.  Aswill be discussed below, Ms. Spicer was correct that Claremont Unified
School District had a child find obligation with regard to Student while Student attended a
private school located within Claremont’s boundaries, and thus was responsible for assessing
Student. However, Ms. Spicer was incorrect in her statement that Upland had no duty to
assess Student while she attended OLA. Rather, under the reauthorized IDEA, the schools
had a concomitant duty to assess Student.

46.  Parents requested that the Claremont Unified School District assess Student,
stating that they were making the request because Upland had refused to conduct the
assessment. Claremont assessed Student pursuant to Parents’ request in January and
February, 2008.

47.  The Districts did not assess Student at any time during the 2007-2008 school
year.

48.  Student attended school at OLA for the 2007-2008 school year, when she was
in fourth grade, as well as for the 2008-2009 school year, when she was in fifth grade.

4 By the time Mother wrote her letter on October 31, 2007, four of the dates she was
proposing for Student’s assessment had already passed.
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Reasonableness of the Districts’ Assessment Plan

49.  Mother’s position during the course of this case, including her written and oral
communications with the Districts, has been that the 12 to 15 hours of assessments proposed
in the April 17, 2007 assessment plan, as repeated in the June 13, 2007 assessment plan, are
unreasonable. Between June 13, 2007, when Mother indicated that she wished to discuss the
assessment plan, and the time she filed this case, Mother continued to request that the
District prove to her that the amount of time the Districts proposed to assess Student was
reasonable. Mother insisted that the Districts provide the manuals for the assessment plans,
that each assessor defend why each believed he or she would need the time indicated on the
plan to complete their respective assessments, and, in one letter, insisted that the Districts
provide redacted copies of other students’ assessment plans so that she compare the amount
of tests proposed to those proposed for Student.

50.  The only rationale Mother has presented for her position that the 12 to 15
hours proposed in the Districts’ assessment plan were unreasonable is that Student’s previous
assessment by the Districts, when she was five or six years old, only lasted a total of six
hours. Student presented no evidence that she was medically or emotionally fragile and
therefore would not be able to tolerate the amount of testing the Districts proposed.

51.  Student presented no evidence to support her contention that 12 to 15 hours
was an unreasonable amount of time to take for a triennial assessment other than Mother’s
testimony. Mother is a chemical engineer. She has no training or expertise in teaching or in
assessing special education students.

52.  Student presented the testimony of Mary Elizabeth Madkin during her case-in-
chief. Ms. Madkin has been a speech and language pathologist for 43 years. She has worked
for hospitals, for school districts, and in her private practice. She has both a bachelor’s
degree and a master’s degree in speech pathology, is a credentialed teacher, and has both
state and federal credentialing as a speech and language pathologist. The focus of her
testimony was the speech therapy she has provided to Student and Student’s continued need
for speech and language services. In spite of Ms. Madkin’s experience and her expertise in
her field, Student did not ask Ms. Madkin to evaluate the overall reasonableness of the
Districts’ assessment plan or evaluate the reasonableness of the speech and language portion
of the Districts’ assessment which was proposed to take approximately five and a half hours
to complete.

53.  Student did not ask any of her witnesses, other than Mother, to address
whether the proposed duration of the assessments was reasonable.

54.  The Districts presented the testimony of Dr. Miroslawa Rendon. Dr. Rendon
has a master’s degree in communicative disorders and a Ph.D in linguistics. She has worked
as a speech and language pathologist for Upland since 2002 and has been part of
approximately 100 multidisciplinary assessment teams. She was the only witness presented,
other than Mother, who addressed whether the Districts’ assessment plan was reasonable.
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Dr. Rendon testified that the 12 to 15 hours proposed for assessing Student was reasonable
because it was a triennial assessment and therefore contemplated covering more areas than
an annual assessment might cover. The assessment plan was meant to determine all of
Student’s strengths and weaknesses, her capabilities, and her unique needs. Dr. Rendon also
stated that at the July 16, 2007 meeting with Mother and her advocate, she tried to explain
that the standards in the assessment manuals were based upon typically developing children.
Special needs children would not necessarily be able to complete assessments as rapidly as
would a typical child. Dr. Rendon also indicated that she has been involved in assessments
for other children that lasted longer than the time proposed for Student.

55.  Student did not offer any evidence to rebut Dr. Rendon’s opinion that the 12 to
15 hour total duration for Student’s assessment was reasonable. There is thus no convincing
evidence in the record to support Student’s assertion that the amount of time the District
believed it would take to assess her was unreasonable.

Reimbursement of Educational Expenses

56.  Asaremedy, Student has requested that her parents be reimbursed for
educational expenses they funded during the 2007-2008 school year. Student requests
reimbursement for the tuition at OLA, minus the cost of tuition charges for any religious
class, as well as reimbursement for the services of her one-on-one aides, and her privately-
funded speech and language therapy sessions. Student also received additional after-school
tutoring; it is unclear from her closing brief whether she is requesting reimbursement for that
expense as well.

57.  Mother testified that parents paid $4,010.00 for Student’s tuition at OLA.
Although the cancelled checks provided as exhibits do not equal that amount of money,
Mother’s testimony is supported by documentation from OLA stating what its tuition charges
were for the 2007-2008 school year.

58.  Student also requests reimbursement for the cost of her one-on-one aides.
Mother testified that she paid each aide $15 an hour and that they worked for a full school
day. However, there was contradictory testimony as to exactly how long each of the aides
was at school each day because they did not accompany Student in her non-academic
subjects such as physical education and music. Additionally, the testimony indicated that
Student arrived late at school and left early on many occasions. Finally, Mother and Ms.
Konior acknowledge that Student had excessive absences from school due to health-related
issues. Mother’s testimony therefore is not helpful in determining the amount of
reimbursement that would be due for Student’s one-on-one aides.

59.  Student provided documentary evidence of costs for her aides through 1099
federal tax forms that Parents prepared for Ms. Cobb and Ms. Flores. However, these
documents are not helpful because they cover only tax year 2008. Student’s reimbursement
request is for the 2007-2008 school year; tax year 2008 only covers the latter portion of that
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school year. There was no testimony provided as to what portion of the 1099 documents
should be apportioned to the second half of the 2007-2008 school year.

60.  Therefore, the only reliable evidence for determining reimbursement for the
costs of Student’s aides is the cancelled checks provided as part of Student’s exhibits.
Discounting a duplicative check submitted for Ms. Cobb’s services (dated November 23,
2007), the total amount of reimbursement for Ms. Cobb’s services would be $4,303.75. The
documentation for Ms. Flores’ services totals $2,395.50.

61. Ms. Madkin testified that she provided speech and language services to
Student during the 2007-2008 school year. She did not testify to the number of hours of
services she provided or to the amount she charged for the services. However, Student
provided documentary evidence in the form of a cancelled check in the amount of $300 for
speech and language services. Both Ms. Madkin’s testimony and Student’s history of speech
and language challenges support the fact that Student required speech and language therapy
during the 2007-2008 school year.

62.  The District did not provide any evidence to rebut the amount of money
Parents are requesting for reimbursement of funding they provided for Student’s educational
costs during the 2007-2008 school year.

Appropriateness of Student’s Placement at Our Lady of Assumption

63.  Student began attending school at OLA during the 2003-2004 school year
when she repeated kindergarten. She remained at OLA through at least the end of fifth
grade.

64.  Our Lady of Assumption does not have any special education programs or
special classes for students with unique needs. It does not have special education teachers,
does not develop IEP’s for students, does not provide any related services such as speech
therapy or occupational therapy, and does provide specialized reading intervention programs.
However, it did provide an accommodations plan for Student under Section 504 of the
federal Rehabilitation Act. Among other provisos, the 504 plan provided that Student would
be provided with extra study time and would be permitted to take a test at a later date if she
had not mastered a concept. The plan permitted Student to take tests alone with a one-on-
one aide, and to receive spelling words a week before the other students. It also permitted
Student to be tardy to school and leave school early in order to receive special education
services, and permitted her to be absent for up to 20 times a trimester (for a total of 60 times
a school year) for medical appointments and other health reasons.

65.  OLA does not provide instructional aides in class and does not modify its
curriculum, which is based on California standards, for special needs students. However,
OLA agreed in Student’s 504 plan that Student would be permitted a one-on-one aide in
class. Ms. Konior and Mother clarified at hearing that Parents paid for the aides themselves.
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66.  Student had two aides at OLA during fourth grade. Monica Cobb worked with
Student three days a week and Catherine Flores worked with Student two days a week. Ms.
Cobb began working with Student during third grade. Ms. Flores began providing services
to Student when Student started second grade.

67.  Ms. Cobb has a bachelor’s degree in criminal justice and a master’s degree in
public administration. Although she has taken some teaching courses, she is not a
credentialed teacher. She continues to work with Student at present in Student’s home
school program.

68.  Ms. Flores does not have any college degrees. She has worked many years as
an instructional aide and has taken training courses from the SELPA, such as in audio-visual
therapy and reading and language interventions.

69. Both Ms. Cobb and Ms. Flores described Student as a quiet, compliant student.
However, their descriptions of what the purpose of their assistance was, how much Student
was learning in class, and how much work Student could accomplish independently was
extremely divergent.

70.  Ms. Cobb stated that her function was to prompt Student and to present
information in a different way if Student did not understand the instruction from the
classroom teacher. Ms. Cobb stated that she would use a whiteboard to direct Student to
important information and would restate questions presented by the teacher. With regard to
mathematics, Ms. Cobb stated that during fourth grade Student struggled with division and
was only beginning to master smaller number multiplication, but that she was functioning at
the high third grade or low fourth grade level. In language arts, Student was at about a third
grade level although she had excellent spelling skills because she had a good working
memory. According to Ms. Cobb Student did well socially in class as well.

71.  Ms. Flores gave a different picture of the education Student received during
fourth grade at OLA. She testified that while Student would listen to the classroom teacher’s
instruction, Ms. Flores would do all questioning and testing of Student on a one-to-one basis
outside of class. She needed to assist Student in finding the information in the books and
study materials. Student always needed information repeated. Student had to work at a
slower pace than the other students and did not always understand the work. Student did not
do the essay writing or journal entries that the other students did. She had difficulty
formulating sentences. Ms. Flores would compile what needed to be said in an answer, and
Student would copy what Ms. Flores had done. Ms. Flores stated that Student did not
understand or comprehend what she was doing, but would complete work as directed given
the assistance Ms. Flores provided her. Student did not do any of the work herself. If
Student could not complete the work independently, Ms. Flores did it for her. Student used a
math ruler for math assignments; without the ruler Student could not add or subtract. Ms.
Flores stated that Student was only at about a second grade in mathematics by the end of
fourth grade. With regard to Student’s relationship with her classmates, Ms. Flores indicated
that Student did not socialize with them and did not initiate contact with them, although she
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would talk to them in the classroom if they spoke to her. Ms. Flores stated that she was hired
to make sure that Student’s work was completed.

72.  Although Ms. Cobb’s educational level is much higher than that of Ms. Flores,
ultimately, Ms. Flores testimony was much more persuasive regarding the assistance given to
Student in class during fourth grade. Although Ms. Cobb was by no means evasive during
her testimony, her response to questions was guarded. She continues to be paid by Parents to
provide one-on-one aide services to Student, and therefore was much more likely to be
circumspect in her responses to questions than was Ms. Flores, who is no longer employed as
Student’s aide, and thus did not have any concerns that her answers could in any way
influence her employment status.

73.  Ms. Konior, Student’s fourth grade teacher, testified with an attorney from
OLA representing her. Ms. Konior is a certified teacher with over 30 years of teaching
experience. She has taught at OLA for 14 years. The academic subjects she covered in her
fourth grade class consisted of math, language arts, science, social studies, and religion. She
testified that Student’s grades, which were mostly A’s and B’s, were based upon homework,
classroom assignments, and tests. Student’s homework assignments were not always
finished. Ms. Konior acknowledged that Student’s grades were good, but that they were
based on the assistance of her one-on-one aides. She also acknowledged that OLA was
involved in litigation brought by Student’s parents although she did not know the subject
matter of the litigation. When asked by the ALJ whether her classroom was appropriate for
Student, Ms. Konior responded that she did not know.

74.  The overall thrust of the evidence therefore was that Student was not being
educated by Ms. Konior and was not integrated into Ms. Konior’s classroom. Rather,
Student was receiving parallel instruction from her one-on-one aides who provided her
instruction by repeating classroom lessons, directing Student where to find answers, and
creating lessons that were more suited to Student’s educational level, which was anywhere
from a year to two years below that of her classmates. It is therefore apparent that Student’s
grades were not based on her ability to perform the fourth grade subject matter taught by Ms.
Koni%r, but were based rather on her efforts and her completion of work done on her own
level.

75.  Asnoted by Ms. Konior, OLA does not provide special education instruction
or related services to students, and therefore was not able to provide Student with any
specialized education, any reading intervention classes or speech and language therapy.
Student was being educated, in effect, by two one-on-one aides who provided her with
intensive tutoring in addition to basically spoon-feeding her answers to her class
assignments. The lack of OLA’s ability to educate Student is further emphasized by the fact
that Parents not only paid for one-on-one instructional aides for all academic subjects at
school, but also were required to separately fund speech and language therapy for Student as

> Additionally, Student’s parents would not permit OLA to administer state
standardized testing, such as the STAR testing, to Student.
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well as additional after-school tutoring by a tutoring service called Kumon. Indeed,
Student’s 504 plan required OLA to permit her to arrive late at school and leave early for the
purpose of accessing special education services that OLA could not provide. OLA therefore
was not an appropriate placement for Student

Reasonableness of Mother’s Actions

76.  Reimbursement of private school tuition may be denied if there is a judicial
finding that a parent’s actions were unreasonable. In this case, Mother engaged in a pattern
of conduct that contributed to the air of uncertainty with regard to the settlement she and the
Districts had signed.

77.  Mother had been aware of the amount of time the Districts’ proposed
assessments would take since April 17, 2007, when the District first sent Parents an
assessment plan. In spite of knowing the proposed duration of the assessments and having
refused to sign the assessment plan, and in spite of her continued opposition to stated amount
of time the assessments would take, Mother signed the settlement agreement on June 21,
2007. When she continued to insist that the duration of the assessment process was too
lengthy, the Districts were led to believe that they did not have consent to the assessments.
Mother at no time stated that she did not mean that her concerns should stop the assessment
process. Her actions spoke otherwise: she requested assessment manuals which the Districts
believed they could not produce based upon copyright issues. Mother’s educational advocate
acknowledged that he has never been able to obtain the manuals either because he is not an
educator or other professional certified to administer the assessments. Mother, however,
persisted in requesting first the manuals, and then copies of other students’ assessment plans
so that she could compare them to the one proposed for Student. Although she did not
specifically refuse to produce Student for assessment, her actions caused the Districts to infer
otherwise. The tone of her letters to the District was consistently belligerent and
confrontational. Rather than seeking to resolve her issues with the Districts, she placed more
roadblocks to resolution, such as when she stated that it would be difficult for Student to be
assessed during the summer of 2007 because Student was attending the eight-week long
Lindamood-Bell program.

78.  Mother’s lack of cooperation is exemplified by comparing the deposition taken
by her own attorney to that taken by the Districts’ attorney. In the former, she answers all
questions in a forthright manner, volunteering information when helpful. In the latter she is
evasive, confrontational, and argumentative. This was particularly true when Mother
demonstrated reluctance to authenticate documents that she had written or received, and
which she had readily identified during her own attorney’s deposition of her. (See, e.g.,
Exhibit S-2, Deposition of Mother, at pp. 50 — 64.)

79. The totality of Mother’s conduct, attitude, and interaction with the District
during the time period covered by this case indicated that it was not her intent to resolve the
issues with the Districts and ensure that Student was assessed.

18



LEGAL CONCLUSIONS
Burden of Persuasion

1. As the petitioning party, Student has the burden of proof on all issues,
including the need for and amount of compensatory services. (Schaffer v. Weast (2005) 546
U.S. 49, 56-62 [126 S.Ct. 528, 163 L.Ed.2d 387].)

Issue One: Whether Student was Denied a FAPE Because the Districts failed to hold an IEP
meeting at the request of Student’s parents to discuss the Districts’ proposed assessment
plan and the length of time required by the Districts to conduct the assessment?

2. Student contends, in effect, that the Districts violated her procedural rights to a
FAPE because they failed to hold a legally constituted IEP meeting on July 16, 2007, to
discuss the June 13, 2007 assessment as requested by Mother. Student contends that the
District did not give proper notice of the meeting, improperly permitted their attorney to
attend, and did not have all required IEP team members present. The Districts respond that
the meeting convened on July 16, 2007, was never intended as an IEP meeting and that there
was no legal requirement that they convene an IEP meeting to discuss the assessment
process.

3. Education Code, section 56343, states that an IEP team shall meet whenever
any of the following occurs:

(@ A pupil has received an initial assessment. The team may meet when a
pupil receives any subsequent formal assessment.

(b)  The pupil demonstrates a lack of anticipated progress.

(c)  The parent or teacher requests a meeting to develop, review, or revise
the individualized education program.

(d) At least annually, to review the pupil’s progress, the individualized
education program, including whether the annual goals for the pupil are being
achieved, and appropriateness of placement, and to make any necessary revisions. . . .

4. On June 13, 2007, Mother did not sign her consent to the assessment plan
presented to her by the District. Instead, she checked off the box asking to discuss the plan
before giving consent. She did not indicate anywhere on that document that she wished to
discuss an IEP for Student. None of the situations described in Education Code, section
56343 apply to the facts of this case. Student did not have any assessments to review. The
lack of present assessments is the underlying basis for the instant case. There was no issue
regarding Student’s lack of progress at school as she was not in a District program and was
not being educated pursuant to an IEP. Her progress or lack of it therefore was not at issue.
Furthermore, no one, including Mother, had requested an IEP meeting to develop, review, or
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revise an IEP for Student. Finally, there was no request or need for an annual IEP review for
Student because there is no evidence that she had an IEP.

5. Student’s reference in her closing brief to Education Code, section 56343.5 is
inapposite because the 30-day timeline indicated in that section only applies to meetings
convened pursuant to Education Code, section 56343, subdivision (c). As stated above,
neither the Districts nor Parents requested the July 16, 2007 meeting in order to develop,
review, or revise an IEP for Student. In order to develop an IEP, the Districts first needed to
assess Student, which had not yet occurred.

6. Nor has Student provided any case authority for her proposition that the
Districts were required to convene a legally constituted IEP meeting in order to discuss their
proposed assessment plan. Student has thus failed to meet her burden of proof that the
Districts committed any violation of her rights or those of her parents when they failed to
hold an IEP meeting on July 16, 2007, to discuss Mother’s concerns about Student’s
assessment plan. (Factual Findings 9-28; Legal Conclusions 1-6.)

Issue Two: Whether the Districts Failed to Conduct the Assessments They Agreed to on June
21, 2007, and on Subsequent Dates, Thereby Denying Student a FAPE?

7. A review of the testimony, evidence, and closing briefs in this case indicates
that Student really is making three arguments with regard to her contention that the Districts
failed to assess her. Student’s three arguments are addressed separately below.

Did the Districts Fail to Comply with the Settlement Agreement by Failing to Assess
Student in Order to Develop an Offer of FAPE for the 2007-2008 School Year?

8. First, Student contends that the District failed to assess her pursuant to the
June 21, 2007 settlement agreement between the parties even though her parents had given
their consent for her to be assessed. Student contended in her original due process request as
well as in her amended request that Mother consented to the assessments on June 13, 2007,
when she signed the assessment plan. Student then presented an alternative contention at
hearing and in her closing brief, maintaining that Parents consented to the assessment when
they signed the settlement agreement on June 21, 2007. The Districts make alternative
arguments. First, they contend that Parents never consented to the assessments because they
never signed an assessment plan. The Districts maintain that they could not legally assess
Student until an assessment plan was signed. They point to the fact that Parents never signed
either of the two plans presented to them and, in fact, Mother indicated by her signature on
June 13, 2007, that she wished to discuss the assessments before consenting to them.
Alternatively, the Districts contend that if Parents did consent to the assessments by signing
the settlement agreement, Mother’s actions in insisting that the proposed 12 to 15 hours for
assessing Student was too long indicates that she, in effect, constructively revoked her
consent to the assessments.
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9. Before any action is taken with respect to the initial placement of an individual
with exceptional needs, a district is required to conduct a full and individual initial evaluation
of the student (20 U.S.C. 8 1414(a)(1); Ed. Code, § 56320). To develop an IEP, a potentially
eligible child is identified, then assessed by the school district to determine eligibility, and an
individualized educational program is prepared. (Ed. Code, 88 56301, subd. (a), 56320,
subd. (f).) The school district is required to present a written plan to the student’s parents,
encompassing the areas it seeks to assess. (Ed. Code, 8 56321, subd. (a).) A school district
may not perform an assessment without parental consent. (Ed. Code, § 56321, subd. (c).)

10. A special education settlement agreement is considered a contract. (See, e.g.,
D.R. v. East Brunswick Board of Education (3" Cir. 1977) 109 F.3d 896, 898.) Well-
established principles of contract law govern the interpretation and enforceability of
settlement agreements. (Miller v. Fairchild Indus. (9th Cir. 1986) 797 F.2d 727, 733.) Ifa
written agreement is not equivocal or ambiguous, “the writing or writings will constitute the
contract of the parties, and one party is not permitted to escape from its obligations by
showing that he did not intend to do what his words bound him to do.” (Brant v. California
Dairies, Inc. (1935) 4 Cal.2d 128, 134; see also 1 Witkin, Summary of Cal. Law (10th ed.
2005) Contracts, § 118 [“Ordinarily, one who accepts or signs an instrument, which on its
face is a contract, is deemed to assent to all its terms. . . .”’].) In California, contracts are
interpreted based on principles set forth in the Civil Code. (Civ. Code, § 1635.) These
statutory principles require a contract to be “interpreted...to give effect to the mutual
intention of the parties as it existed at the time of contracting, so far as the same is
ascertainable and lawful.” (Civ. Code, § 1636.) If the language is clear and explicit, the
language governs the interpretation of the contract. (Civ. Code, § 1638.) When a contract is
reduced to writing, the intention of the parties is to be ascertained from the writing alone, if
possible. (Civ. Code, § 1639.)

11.  The Districts are correct that they had to have Parents’ consent before
assessing Student. However, they are incorrect in stating that Parents never did consent to
the assessment process. Mother did not give her consent on June 13, 2007, when she signed
the assessment plan because she specifically checked the box requesting to discuss the plan
before consenting to it. However, the parties subsequently reduced their settlement
agreement to written form and, barely a week after Mother refused to consent to the
assessment, executed a settlement agreement which was signed by both of Student’s parents.
The settlement agreement specifically states that Parents were giving their consent to have
Student assessed.

12.  The Districts’ argument that Parents were required to sign an assessment plan
in order to give consent fails for a variety of reasons. First, the Districts cite no authority for
the proposition that consent must be given only on an assessment plan form and not in any
other written manner. There is no reason why parents could not, for example, send a letter to
a school district giving their written consent to an assessment plan previously proposed by
the district. In this case, Parents gave their consent when they signed the settlement
agreement. Second, the settlement agreement itself does not require Parents to sign a
separate assessment plan. Had the Districts felt that specifically signing an assessment plan
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form was necessary in order to have full consent from Parents, they should have inserted
such a clause into the settlement agreement itself. Finally, the Districts never gave or sent
Parents an assessment plan to sign after the settlement agreement was executed. The
Districts already knew that Mother had refused to give consent on the form given to her on
June 13, 2007. If they wanted her to give consent on a form they should have sent her a new
one to sign. At that point, Parents would either have stated that they had already given
consent by signing the settlement agreement, would have signed the new form, or would
have refused either course of action, indicating that they were not going to comply with the
settlement agreement.

13.  The Districts’ position that Parents constructively revoked consent is equally
unpersuasive. Although Mother’s continued insistence that the proposed assessments were
of too long a duration is troubling, as Student points out, Parents never actually refused to
produce Student for assessments because they were never given any dates, times, and
locations at which to produce her. The Districts never proposed assessment times orally nor
in any of their written communications with Mother, despite Mother’s continued assertions
that she wanted Student to be assessed and was not refusing to make her available. Neither
did the Districts accept the dates and times eventually proposed by Mother in her October 11
and 31, 2007 letters, nor did they ever counter with alternative dates. It was impossible for
Parents to refuse to produce Student when they never were asked to do so.

14.  The Districts argue that even if they had proposed dates for the assessment,
Parents would never have accepted them because Mother still believed that the proposed
assessments were scheduled to take too much time and therefore would never have produced
Student for the assessment. However, the Districts’ position is pure speculation because they
never scheduled the assessments.

15.  This case is reminiscent of the situation in Union Sch. Dist. v. Smith (9th Cir.
1994) 15 F.3d 1519 (hereafter Union). In Union, the court determined that a school district
must make a formal, written offer in a student’s IEP that clearly identifies the educational
program and related services the district is offering. The court found that a school district
could not escape its obligations under the IDEA to formally offer an appropriate educational
placement by arguing that the student’s parents had expressed an unwillingness to accept the
placement. Given the emphasis in the IDEA on the requirement that a district give prior
written notice before a district proposes, or refuses, to initiate or change the educational
placement of a disabled child, the court found that a school district could not rely on the
parents’ statement of unwillingness to accept a placement. Rather, the court found that a
formal written offer of placement was necessary in order to “eliminate troublesome factual
disputes many years later about when placements were offered, what placements were
offered, and what additional educational assistance was offered to supplement a placement, if
any.” (Id. at p. 1526.)

16.  Similarly, the Districts here cannot argue that they did not need to formally

schedule Student’s assessments because Mother had expressed her unwillingness to have
Student assessed for the amount of time indicated on the assessment plan. Unless and until
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the assessments were specifically scheduled and Parents thereafter refused to produce
Student or offer alternative dates and/or times, it is pure speculation that Parents would never
have made Student available for the assessments. By relying solely on their perception of
Mother’s actions, the Districts created a situation where it is impossible to truly know
whether Parents would have produced Student for the assessments. Since the Districts were
the parties scheduling the assessments and supplying the assessors and the tests themselves,
it was incumbent on them to suggest possible dates to Parents. Parents were not in control of
the process, had no authority to commit the Districts’ assessors to a specific date, time or
location, and did not possess the assessment materials. Parents were unable to arrange for
the assessments to take place. The Districts therefore had to initiate that process.

17.  Because the Districts did not assess Student, they were unable to develop an
IEP for her and make her an offer of FAPE for the 2007-2008 school year. Student has met
her burden of proof of demonstrating by a preponderance of the evidence that Parents
consented to have her assessed when they signed the settlement agreement and that the
Districts thereafter refused to comply with the settlement when they failed to schedule
assessments for her, thereby denying her a FAPE. (Factual Findings 9-55, Legal
Conclusions 1, and 7-17.)

Did the Districts Fail to Comply with Section A(5) of the Settlement Agreement when
they Failed to Assess Student upon Mother’s Request?

18.  Student contends that even if Parents failed to consent to have the Districts
assess Student, the Districts were still in breach of the settlement agreement by failing to
assess Student upon Mother’s numerous written requests for an assessment. The District
does not address this issue in its brief.

19.  As stated above in Factual Finding 11, the June 21, 2007 settlement agreement
states that if Student was privately placed and Parents decided at a later time to request an
offer of FAPE from the Districts, Parents were required to provide written notice of their
interest to the District. Mother stated unequivocally in her letters that she sought an offer of
FAPE from the Districts. However, the language of the settlement agreement does not
require the Districts to offer an assessment upon receipt of Parents’ written notification that
they were interested in an offer of FAPE. The settlement agreement is silent as to any
actions the parties could or were required to take if Parents expressed their interest in writing
in obtaining an offer of FAPE for Student. As stated in paragraph 10 of the Legal
Conclusions, the clear language of a contract governs its interpretation. Here, there is
nothing in the settlement agreement itself that would support a finding that the Districts were
required to offer to assess Student if her parents expressed a desire to obtain an offer of
FAPE for her.

20.  Student has therefore failed to meet her burden of proof by a preponderance of
the evidence that she was denied a FAPE because the Districts breached Section A(5) of the
June 21, 2007 settlement agreement. (Factual Findings 9-55; Legal Conclusions 1, 11, 18,
19, and 20.)
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Did the Districts Violate Student’s Rights under the IDEA and State Law when they
Failed to Assess Her Upon Parents” Written Request for Assessment?

21.  Student contends that the Districts were required to assess her upon Mother’s
request under federal and state law irrespective of whether they were required to do so by
operation of the settlement agreement. Student argues that the Districts’ obligation stems
from their duties under the statutes requiring that districts assess students when parents have
made a written referral for assessment for their child. The Districts did not address this
contention in their closing brief. However, in her communications with Mother during the
time frame covered by this case, Ms. Spicer took the position that the Districts had no
obligation to assess Student. Rather, she stated that since Student attended a private school,
the school district where the private school is located was the only district obligated to assess
Student.

22.  The Districts’ position was incorrect. They had a concomitant duty with
Claremont to assess Student upon written request from her parents. Under California law,
school districts are required to assess a child whenever they receive a referral for an
assessment for a child who resides within the district’s boundaries. A referral for assessment
means a written assessment to identify the individual with exceptional needs, and includes a
parent’s written request for assessment. All referrals for special education and related
services shall initiate an assessment process and shall be documented. (Ed. Code, §8 56029,
56043, subd. (a), and 56321, subd. (b), Cal. Code Regs., tit. 5, § 3021, subd. (a).) The
assessment plan must also be given to the parent within 15 days of the request or referral for
assessment, and be accompanied by a notice of the parent’s rights and a written explanation
of the procedural safeguards under the IDEA and California law. (Ed. Code, §8 56321, subd.
(a); 56029, 56043, subd. (a).) An IEP required as a result of an assessment of a student must
be developed within a total time not to exceed 60 calendar days from the date the school
district received the parent’s written consent to the assessments, not counting school
vacations in excess of five schooldays, unless the parent agrees to extend these timeframes in
writing. (Ed. Code, § 56043, subd. (f)(1).)

23.  Therefore, both Claremont and the Districts had an obligation to assess
Student. This certainly raises the possibility that a special education student might be
assessed simultaneously assessed by two different school districts, potentially invalidating
some of the assessments. Furthermore, the federal regulations specifically state that the
student retains his or her privacy right to the assessment information and is therefore not
required to share the results of one school district’s assessment with the other school. (34
C.F.R. 8 300.622(b)(3); 71 Fed. Reg. 46592, 46736 -46737 (Aug. 14, 2006).) While the
United States Department of Education recognized the difficulties inherent in permitting two
school districts to assess a child, and stated that it discouraged the practice, it noted that there
is nothing in the reauthorized IDEA or the enabling regulations that prohibits parents from
requesting an assessment from both school districts. (71 Fed. Reg. 46593 (Aug. 14, 2006).)

24. In this case, Mother made numerous requests for an assessment and an offer of
FAPE in her correspondence with Ms. Spicer, including in her letters dated August 1,
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October 11, and October 31, 2007. In the latter two letters, Mother even proposed dates and
times for Student’s assessments. She therefore met her obligation of making a written
request for assessment. The Districts were obligated to provide Parents with an assessment
plan for Student within 15 days of Mother’s initial written request for assessment. The
Districts never provided an assessment plan to Mother pursuant to her requests.

25.  The failure to provide the assessment plan is a procedural violation of the
IDEA and state law. A procedural violation constitutes a denial of FAPE only if it impeded
the child’s right to a FAPE, significantly impeded the parents’ opportunity to participate in
the decision-making process regarding the provision of a FAPE to their child, or caused a
deprivation of educational benefits. (20 U.S.C. § 1415(f)(3)(E); Ed. Code, § 56505, subd.
(F); see also, W.G. v. Board of Trustees of Target Range School Dist. (9th Cir. 1992) 960
F.2d 1479, 1483-1484).)

26.  In this case, the Districts’ failure to assess Student both impeded Parents’
opportunity to participate in the IEP process and deprived Student of educational benefit
because the failure resulted in the lack of any offer of FAPE to Student by the Districts.
Since Student did not have a present IEP from the Districts and had not been attending an
Upland school, there was no choice of placement for her. She had to remain at her private
school. There was thus a very substantive impact on Parents’ rights and on Student’s ability
to receive special education benefits. Student has therefore met her burden of proof by a
preponderance of evidence that the Districts’ violated her right to a FAPE by failing to
provide an assessment plan to Parents and assessments to Student during the 2007-2008
school year. (Factual Findings 9-55; Legal Conclusions 1, and 21-26.)

Remedies

27.  Student contends in her closing brief that the appropriate remedy for the
Districts’ failure to assess her and the resulting denial to her of a FAPE is reimbursement to
her Parents for the cost of the educational expenses they funded for her during the 2007-2008
school year. Student requests reimbursement of the cost of her tuition and ancillary expenses
at OLA. She also requests reimbursement for the wages paid to her one-on-one aides and for
her private speech and language therapy sessions. Student contends that OLA was an
appropriate placement for her since she progressed from fourth to fifth grade and received
A’s and B’s for all her course work. She also contends that the services of the one-on-one
aides and the speech and language sessions were necessary for her to benefit from her
education. Finally, Student contends that Mother’s conduct was reasonable at all times.
Student presented Mother’s testimony at hearing as well as documentary evidence to support
the amount of reimbursement she believes is due to her parents. Student did not provide a
specific dollar amount for the reimbursement she believes is owing to Parents.

28. The Districts contend Student’s claims for reimbursement should be denied

because they did not violate any portion of the settlement agreement or any of Student’s
rights to a FAPE. They further contend that Student’s claims for reimbursement should be
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denied because OLA was not an appropriate placement for Student and because Mother’s
actions during the time frame covered by this case were unreasonable.

29. As discussed above, Student has met her burden of proof that Parents
consented to having her assessed by the Districts and that the Districts thereafter failed to
assess her pursuant to the settlement agreement. Student has also proven that the Districts
violated her rights to a FAPE when they failed to assess her once Mother made a written
request for assessment. However, as discussed below, while Parents are entitled to partial
reimbursement of the expenses they incurred for Student’s educational expenses during the
2007-2008 school year, reimbursement is properly reduced because Student has failed to
prove that OLA was an appropriate placement for her and because Mother’s actions during
the time period at issue were unreasonable. Finally, reimbursement will be ordered only
where Student has provided sufficient supporting evidence of the costs incurred by her
parents.

30. A parent may be entitled to reimbursement for placing a student in a private
placement without the agreement of the local school district if the parents prove at a due
process hearing that: 1) the district had not made a FAPE available to the student prior to the
placement; and 2) that the private placement is appropriate. (20 U.S.C. § 1412(a)(10)(C)(ii);
34 C.F.R. § 300.148(c); see also School Committee of Burlington v. Department of Ed.
(1985) 471 U.S. 359, 369 [105 S.Ct. 1996, 85 L.Ed.2d 385] (reimbursement for unilateral
placement may be awarded under the IDEA where the district’s proposed placement does not
provide a FAPE).) The private school placement need not meet the state standards that apply
to public agencies in order to be appropriate. (34 C.F.R. § 300.148(c); Florence County
School Dist. Four v. Carter (1993) 510 U.S. 7, 14 [126 L.Ed.2d 284, 114 S.Ct. 361] (despite
lacking state-credentialed instructors and not holding IEP team meetings, unilateral
placement was found to be reimbursable where the unilateral placement had substantially
complied with the IDEA by conducting quarterly evaluations of the student, having a plan
that permitted the student to progress from grade to grade and where expert testimony
showed that the student had made substantial progress).)

31.  If parents believe that a school district is not providing a FAPE to their child,
they may place him or her in a private school and seek reimbursement for the placement. If a
hearing officer finds that the district has not offered a FAPE, the hearing officer may require
the district to reimburse those costs to the parents. ( Burlington Sch. Comm. V. Dep 't of
Educ., (1985) 471 U.S. 359, 374, 105 S.Ct. 1996, 85 L.Ed.2d 385; 20 U.S.C. § 1412(a)(10)
(C)(i); 34 C.F.R. 8 300.148(c); Ed. Code, 8 56175.) However, a two-pronged test applies to
the determination of whether reimbursement is appropriate. First, the hearing officer must
conclude that the LEA violated the IDEA and/or state education law. Second, parents are
only entitled to reimbursement of private school tuition if it is determined that the placement
at the private school was appropriate for the student. The placement does not have to meet
the standard of a public school’s offer of FAPE; it must, however, address the student’s
needs and provide educational benefit to him or her. Additionally, an award of
reimbursement may be reduced if warranted by an analysis of the equities in the case.
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(Florence County School Dist. v. Carter (1993) 510 U.S. 7, 13 [114 S.Ct. 361, 126 L.Ed.2d
284] (hereafter Carter); Forest Grove School District v. T.A. (2009) 557 U.S. __, 129 S.Ct.
2484, 2493-2494, 174 L.Ed.2d 166 (hereafter Forest Grove); Alamo Heights Independent
Sch. Dist. v. State Bd. of Education (5th Cir. 1986) 790 F.2d 1153, 1161; 34 C.F.R. 8§
300.148.) An award of costs may be reduced or denied if, inter alia, a hearing officer finds
that a parent’s actions were unreasonable. The conduct of both parties must be reviewed and
considered to determine whether relief is appropriate. (Parents of Student W. v. Puyallup
Sch. Dist. No. 3 (9th Cir. 1994) 31 F.3d 1489, 1496 (Puyallup); 20 U.S.C. § 1412(a)(10)(C)
(ii) and (iii)(111); 34 C.F.R. 300.148(c) and (d)(3).)

32.  Although the private school chosen by the parents does not have to meet state-
mandated certification requirements and need not provide a full FAPE to a child, it must
nevertheless be an appropriate placement for the child in order for reimbursement to be
warranted. The private school must provide at least some aspects of the special education
and related services a child needs. (Carter, supra, 510 U.S at pp. 14 -15; Covington v. Yuba
City Unified School Dist. (E.D.Cal. February 7, 2011) Slip Copy, 2011 WL 489612;
Indianapolis Public Schools v. M.B. (S.D. Ind. January 25, 2011) 56 IDELR 8, 111 LRP
6150.)

33.  Although OLA is credentialed through the Western Association of Schools
and Colleges, has employees credentialed as general education teachers, and probably
provides a good education for typical students, it does not have any special education
teachers, one-on-one aides, or professionals who provide related services on staff. It does
not have any special education programs, does not provide any related programs, and does
not provide any special education services or instruction at all to its students. Nor does it
provide modified curriculums. OLA is only able to provide accommodations to pupils, as it
did to Student, through 504 plans.

34.  The evidence supports the conclusion that the only way Student was able to
achieve any educational benefit from attending OLA was through the array of supports
provided to her by her parents both at school and in off-campus programs. Parents paid for a
full-time aide to be with Student in class during all academic instruction. Student was not
being taught by her teacher Ms. Konior; rather, she was being taught by her aides on a one-
on-one basis and would not have been able to access the curriculum had they not been there
to re-teach the subject matter and make it simpler for her to understand. The instruction by
the aides was not sufficient and Parents therefore provided Student with after-school tutoring
at Kumon. Student additionally required speech and language therapy. Since OLA did not
provide that service, Parents had to fund it themselves with a private therapist. Finally,
because OLA does not provide special education and related services to its students, it is not
prepared to develop IEP’s for them, and thus never developed one for Student.

35.  OLA therefore did not provide Student any of the special education or services
that she needs in order to receive meaningful educational benefit. Even Student’s teacher,
Ms. Konior, could not state that placement in her classroom was appropriate for Student.

The preponderance of the evidence therefore supports the finding that OLA was not an
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appropriate placement for Student. (Factual Findings 56-75; Legal Conclusions 1, and 28-
35.)

36.  Furthermore, as stated above, the reasonableness of a parent’s actions impacts
the decision of whether a hearing officer or court should order a school district to reimburse
private school expenses. (Puyallup, supra, 31 F.3d at p. 1496.) In this case, Mother’s
actions in questioning the time necessary to assess Student were not reasonable. She
continued to question the amount of time necessary even after she signed a settlement
agreement consenting to have Student assessed. If she did not believe the assessment was
appropriate, she should not have signed the settlement agreement. Mother demanded that the
Districts provide copies of manuals which they stated they could not provide, and then
demanded copies of the assessment plans for other students. Throughout the course of her
dispute with the Districts concerning the length of time to assess Student, Mother never
provided any justification for her concerns other than the fact it had taken less time to assess
Student in the past, when Student was much younger. She never provided any reasons, such
as Student’s medically or emotionally fragile state, that would be a basis for her concern
about the duration of the assessments. Mother’s actions must therefore be taken into account
in a final determination of whether and to what extent reimbursement for expenses is
available to Parents.

37.  As stated above, the United States Supreme Court determined in Carter that
the equities of each case must be analyzed. (Carter, supra, 510 U.S. at p. 13.) In the instant
matter, the competing equities are, on one hand, the failure of the Districts to abide by the
settlement agreement and their failure to assess Student upon her Mother’s request, resulting
in a loss of FAPE, and, conversely, the failure of Parents to place Student at an appropriate
school and Mother’s unreasonable attitude with regard to the duration of the assessments.
After considering the equities, including the fact that Parents had no alternative placement
for Student since they had no IEP that could be implemented in a District public school, this
Decision finds that Parents are entitled to some reimbursement for the costs they incurred
during the 2007-2008 school year to educate Student. (Factual Findings 76-79; Legal
Conclusions 1, 27-32, 36, and 37.)

38.  The ALJ has found that OLA was not a proper placement for Student. It
therefore would not be appropriate to order the District to reimbursement Parents for any of
the tuition and related costs of attending school there. However, Student has proven by a
preponderance of the evidence that the Districts failed to assess her pursuant to the June 21,
2007 settlement agreement and failed to assess her when her mother made a written request
for assessment. Student has also proven that she was receiving educational benefit from her
two instructional aides who worked with her on a one-to-one basis, in effect providing full-
time tutoring to Student. Parents are therefore entitled to reimbursement of the fees that they
have proven by means of cancelled checks, which they paid to Ms. Cobb and Ms. Flores, in
the total amount of $6,699.25. (Factual Findings 9-60; Legal Conclusions 1 -17, and 21-38.)

39.  Student additionally proved that she required speech and language therapy
during the 2007-2008 school year. The only proof of costs for those services was a cancelled
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check to Community Speech Center Upland, in the amount of $300. Parents are therefore
entitled to reimbursement in that amount for their private funding of Student’s speech and
language therapy. (Factual Findings 61; Legal Conclusions 1, 27-32, and 39.)

40.  Student has failed to prove the basis for any other request for reimbursement.
All of her other requests are therefore denied. (Factual Findings 9-79; Legal Conclusions 1-
40.)

ORDER

1. Student’s parents are entitled to reimbursement in the total amount of
$6,999.25 for the costs of Student’s one-on-one aides and for the costs of speech and
language therapy sessions they funded for Student. The Districts are ordered to provide
payment in this amount to Parents within 45 days of receipt of this Decision.

2. All of Student’s other requests for relief are denied.

PREVAILING PARTY

Pursuant to California Education Code section 56507, subdivision (d), the hearing
decision must indicate the extent to which each party has prevailed on each issue heard and
decided. Here, the Districts fully prevailed on Issue One. Student substantially prevailed on
Issue Two.

RIGHT TO APPEAL THIS DECISION

The parties to this case have the right to appeal this Decision to a court of competent
jurisdiction. If an appeal is made, it must be made within ninety days of receipt of this
decision. (Ed Code, 8 56505, subd. (k).)

DATED: February 18, 2011

/sl
DARRELL L. LEPKOWSKY
Administrative Law Judge
Office of Administrative Hearings
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