BEFORE THE
OFFICE OF ADMINISTRATIVE HEARINGS
STATE OF CALIFORNIA

In the Consolidated Matters of:

PARENT ON BEHALF OF STUDENT, OAH CASE NOS. 2011050579 (Primary)
and 2010100321

V.

DOWNEY UNIFIED SCHOOL DISTRICT.

DOWNEY UNIFIED SCHOOL DISTRICT, OAH CASE NO. 2011030557
V.

PARENTS ON BEHALF OF STUDENT.

DECISION

Administrative Law Judge (ALJ) Darrell Lepkowsky, Office of Administrative
Hearings (OAH), State of California, heard this matter in Downey, California, on October
24-27, 2011, at which time the ALJ heard sworn testimony and received documentary
evidence.

Vanessa Jarvis, Attorney at Law, of the Special Education Law Firm (SELF),
appeared on behalf of Student’s mother (Mother) and Student. She was accompanied each
day of the hearing by student advocate James Campbell, who aso works with SELF. Mother
also attended the hearing each day.

Eric Bathen, Attorney at Law, of the Law Offices of Eric Bathen, represented the
Downey Unified School District (District). He was accompanied on all hearing days by
attorney Jordan Meyer. Attorney Marcia Brady from Mr. Bathen’ s law offices was also
present at times during the hearing. Nancy Matthews, a District program administrator for
specia education, attended the hearing on all days asthe District’ s representative.

PROCEDURAL BACKGROUND

Student filed a Request for Due Process Hearing (complaint) in OAH case number
2010100321 (first case) on October 7, 2010. On March 8, 2011, the District filed a complaint
in OAH case number 2011030557 (second case). OAH consolidated these two cases on the
District’s motion on March 14, 2011, and continued the due process hearing. On May 12,



2011, Student filed acomplaint in OAH case number 2011050579 (third case). On May 16,
2011, at the prehearing conference (PHC) originally scheduled for the first two cases, OAH
granted Student’ s unopposed motion to consolidate the third case with cases one and two,
and to continue the due process hearing for the consolidated matter. OAH designated case
number 2011050579 as the primary case for the consolidated matter, indicating that the 45-
day timeline for issuance of adecision in the consolidated matter would be based on the date
of the filing of the complaint in that case.

Eleven witnesses testified at the hearing: Mother, Nancy Matthews, Patricia Fuentes-
Garcia, Rose Boland, Kristy Overturf, Na Nguyen, Carey Smith, Christine Alcan, Janet
Cross, Wendy Carey, and Julie Helm.

On October 27, 2011, at the close of the last day of hearing, the ALJ granted the
parties request for a continuance to file written closing arguments. Upon the timely receipt
of the written closing arguments on November 10, 2011, the matter was submitted and the
ALJ closed the record.

STATUTE OF LIMITATIONS

Student’ s complaint in OAH case number 2011050579, filed May 12, 2011, raises
issues beyond the two-year statute of limitations, specifically, whether the District denied
Student a free appropriate public education (FAPE) during calendar year 2008. At the
prehearing conference held in the consolidated matters on October 12, 2011, the
Administrative Law Judge convening the PHC directed Student to present evidence at
hearing relative to exceptions to the two-year statute of limitations, as set forth in 20 U.S.C.
section 1415, subsection (f)(3)(C) and (D), before presenting evidence or argument
concerning the remainder of Student’ s allegations against the District. The ALJ stated that
the two-year statutory period for all cases began two years prior to the filing of Student’sfirst
complaint on October 7, 2010. Student, therefore, was directed to present evidence
supporting his contention that he was entitled to an exception to the two-year statute of
limitations for all allegationsin his complaint relating to procedural and substantive
violations of hisrights which may have occurred prior to October 8, 2008.

A request for a due process hearing must be filed within two years from the date the
party initiating the request knew or had reason to know of the facts underlying the basis for
the due processrequest. (Ed. Code, § 56505, subd. (1).) Thistime limitation does not apply
to aparent if the parent was prevented from requesting the due process hearing due to either:
1) specific misrepresentations by the local educational agency that it had solved the problem
forming the basis of the due process hearing request; or 2) the withholding of information by
the local educational agency from the parent that was required to be provided to the parent
under special education law.

At the beginning of the hearing in this matter, Student stated that he was entitled to a
waiver of the statute of limitations based upon misrepresentations by the District aswell as



the withholding of information from Mother. Specificaly, Student contended that the
District had failed to provide Mother with a copy of the special education procedural
safeguards at hisinitial individualized education program (IEP) meeting convened by the
District on February 19, 2008. The undersigned ALJ then informed the parties that she
would first hear testimony regarding the existence of any exception to the statute of
limitations and would make a decision as to whether Student had met his burden of proving
an exception before proceeding to hear testimony on the issues framed for hearing.

Student presented Mother’ s testimony in support of his contention that the District
had not given her a copy of the procedural safeguards at Student’ sinitial IEP on February 19,
2008. The District presented the testimony of Program Administrator Nancy Matthews, who
testified to the contrary. After hearing the testimony of both witnesses, the undersigned ALJ
determined that she could not make aruling on the issue without hearing testimony from
Patricia Fuentes-Garcia, the District school psychologist who had prepared Student’ sinitial
assessment plan and provided the plan to Mother. The District arranged for Ms. Garciato
testify on the first day of the hearing. As discussed more fully below, based on the testimony
of all three witnesses, the AL J determined that the District had timely provided Mother with
acopy of the procedural safeguards and that the second exception to the statute of limitations
thus did not apply. The ALJalso found that Student had failed to present any evidence
regarding whether the District had made misrepresentations that it had solved any problem
forming the basis of Student’ s due process requests and therefore the first exception to the
statute of limitations did not apply either. The ALJfound that Student had failed to prove he
was entitled to an exception to the statute of limitations. Therefore, the ALJ ruled that only
allegations of violations occurring on or after October 8, 2008, would be addressed during
the instant due process hearing.

ISSUES!

Theissuesin this case, except as noted below, are those raised in the parties
respective complaints as clarified with the parties at the prehearing conference.

L All issues arise under the Individuals with Disabilities Education Act (IDEA) found
at title 20, United States Code, section 1400 et seg. and related state statutes. At the PHC on
October 12, 2011, the assigned AL J dismissed Student’s proposed Issue 5 (Section 504 of the
Rehabilitation Act of 1973), Issue 6 (Americans with Disabilities Act), and Issue 7
(discrimination and retaliation under title 42, United States Code, section 1983) because
OAH lacksjurisdiction over those issues in a due process proceeding under IDEA. Also,
although a statute of limitations issue was not expressly identified in either of Student’s
complaints, it is encompassed in Student’ s allegations regarding calendar year 2008, which
facially exceed the statute of limitations. Accordingly, Issue 1, regarding the statute of
limitations, has been added for clarity.



Sudent’ s | ssues

1 Whether there is an exceptions to the two-year statue of limitations because
the District did not provide Mother with a notice of procedural safeguards at Student’ sinitial
| EP meeting on February 19, 20087

2. Whether the District denied Student a FAPE for calendar year 2008 because:

a The Didtrict failed to have a specia education teacher or a general education
teacher present at Student’ s February 19, 2008 individualized education program (IEP) team
meeting;

b. The District did not present Student’ s parents with a copy of their procedural
rights under the Individual with Disabilities Education Act (IDEA);

C. The District did not provide an explanation to Student’ s parents of their
procedural rights;

d. The District failed to provide an offer of FAPE to Student’ s parents;

e The District failed to provide Student with speech and language services for 50
minutes per session, two sessions per week, as listed in Student’s |EP; and

f. The District failed to provide Student with the 100 minutes per week of
English language development aslisted in Student’s |EP?

3. Whether the District denied Student a FAPE, for calendar year 2009 because:

a The District failed to implement Student’ s February 19, 2008 I1EP plan after
receiving parental consent;

b. The District failed to hold Student’ s February 19, 2009 annual |EP team
meeting;

C. The District failed to assess Student in all areas of suspected disability,
including assistive technology, afunctional analysis assessment for behavior, fine motor
skills, gross motor skills, occupational therapy, hearing and vision.

d. The District failed to provide progress reports for Student to Student’ s parents
asrequired by Student’s IEP plan;

e The District failed to provide Student’ s parents with a copy of their procedural
rights under IDEA in February 2009;



f. The District did not provide an explanation to Student’s parents of their
procedural rightsin February 2009;

0. The District failed to review present levels of performance and establish new
goalsfor Student, at Student’ s June 15, 2009 addendum | EP meeting;

h. The District failed to have a special education or general education teacher
present at Student’ s June 15, 2009 addendum | EP meeting;

i The Didtrict failed to assess Student before lowering Student’ s special
education related services in speech and language and in English language development in
the June 15, 2009 addendum | EP,

j. The District failed to make an offer of FAPE to Student’ s parents at Student’s
June 15, 2009 addendum |EP meeting or in the June 15, 2009 addendum IEP;

K. The District’ s offer of placement and related services, from the Student’ s June
15, 2009 addendum |EP, was not calculated to provide Student with educational benefit;

l. The District failed to timely offer an occupational therapy assessment of
Student following the District’ s determination of the suspected deficit in motor skills, as
stated by District in the meeting minutes for the Student’ s June 15, 2009 addendum 1EP; and

m. The Digtrict failed to hold an annual 1EP team meeting for Student in calendar
year 2009?

4, Whether the District denied Student a FAPE for the calendar year 2010
because:

a The District failed to assess Student in al areas of suspected disability,
including assistive technology, a functional analysis assessment for behavior, fine motor
skills, gross motor skills, occupational therapy, hearing and vision.

b. The District failed to discuss al proposed assessments at Student’s March
2010 | EP meeting;

C. The District failed to provide prior written notice within 15 days of receiving a
written request for assessments for Student;

d. The District failed to assess Student within 60 days of receiving parental
consent to the assessment plan;

e The District failed to implement parts of Student’s February 2010 and March
2010 IEP plans after receiving partial parental consent;



f. The Didtrict failed to permit Parent to discuss placement options with the
District at Student’ s |EP meetings in February, March, and September 2010;

g. The District failed to discuss counseling services for Student at the March
2010 IEP team meeting after Parent requested counseling services; and

h. The District’s September 2010 IEP failed to include: (i) assessmentsin all
areas of suspected disability, including assistive technology, afunctional analysis assessment
for behavior, fine motor skills, gross motor skills, occupational therapy, hearing and vision,
(i) adiscussion of placement alternatives for Student with Parent; and (iii) a determination
of Student’s present levels of performance for speech and language?

5. Whether District denied Student a FAPE, for the calendar year 2011 because:

a The District failed to implement the March 12, 2010 |EP plan from January 1,
2011, through April 2011; and

b. The District failed to implement the September 21, 2010 addendum |EP from
January 1, 2011, through April 20117

The District’ s | ssues:

6. For the two years preceding the March 8, 2011 filing of its complaint herein,
was the District required to have implemented the placement and services offered in the
Student’ sinitial, annual, triennial, and/or addendum IEP' s, wholly or in part, because the
Parents failed to provide consent?

7. Arethe District’ s proposed assessment plans of March 2010 and November
23, 2010, appropriate assessments for evaluation of Student and is the District permitted to
assess Student in accordance with the proposed assessment plans, even though Parents have
failed to provide consent to assess?

REQUESTED REMEDIES

Student requests that OAH issue an order that the District provide him with
compensatory education and servicesin the areas of English language devel opment, speech
and language, counseling, and one-on-one resource specialist services. Student also requests
an order that the District place a full-time one-on-one behavioral aide in his classroom, that
the District hold an individualized education plan meeting to establish goals and objectives
for him, that he be placed in agenera education classroom, and that District staff receive
training on the requirements for implementing an 1EP. Student further seeks an order that the
District provide him with independent educational evaluationsin a number of areas of
suspected disability. Finally, Student seeks an order mandating the District to send a letter



to all specia education children in the District acknowledging that it has sometimes failed to
adhere to IDEA rules and regulations, and providing parents of these students with alist of
attorneys and advocates who are available to assist parents with filing due process claims.

In the District’ s case, District seeks an order that it was not required to implement
Student’ s |EP’ s because Student’ s parents never consented to them in whole or in part. The
District also seeks an order that it its assessment plans of March and November 2010 are
appropriate and that it may assess Student according to the plans, although Student’ s parents
have not consented to them.

FACTUAL FINDINGS
Jurisdiction and Background Information

1. Student is a seven-year-old boy who was born on October 6, 2004. Heis
presently in the second grade. He has atwin brother and several older siblings. At all times
relevant to the allegationsin this case, he resided with his parents within the District’s
boundaries. Student is presently eligible for special education and related services under the
primary category of other health impairment (OHI), with a secondary category of speech/
language impairment (SL1). Hiseligibility isnot at issuein this case.

2. Student was a client of the South Central Los Angeles Regional Center
(Regional Center) prior to enrolling in the District at age three. The Regional Center had
diagnosed Student with mixed receptive-expressive language disorder and provided him with
speech and language services.

3. Just before Student turned three years old, the Regional Center determined that
Student no longer qualified for Regional Center services because he did not have a
developmental disability or any disability closely related to mental retardation. The Regional
Center referred Student to the District for assessment? based on his speech and language
deficits. Parents were informed of the Regional Center’s determinationsin aletter dated
October 2, 2007.

4. Student’ s father (Father) enrolled Student in the District on October 2, 2007,
the same day Student’ s parents received the Regional Center’ s letter denying Student further
services. On the enrollment form, Father indicated that although Student first learned
Spanish when he began to talk, English was the language Student used most frequently at
home and was the language that Father and most of the other adults in the home used when
speaking to Student.

2 California uses the term “assessment” in lieu of “evauation.” The terms mean the
same and are often interchanged within special education.



5. Based upon thereferral from the Regional Center, the District conducted an
initial intake interview of Mother on October 18, 2007, to identify what might be Student’s
suspected areas of disability. A District staff member filled out aDistrict “Preschool Search
and Serve” form based on information provided orally by Mother. Mother indicated that
although she was able to understand Student’ s speech, other people were not able to do so.
She also indicated that Student only became frustrated and cried when other people could not
understand what he was saying but that he did not become aggressive or frustrated with
playmates. Mother further indicated that although Student could not yet dress himself, he
was able to feed himself with utensils, use a cup, peda atricycle, and wasin the process of
being toilet-trained.

6. Mother indicated that her primary concern regarding Student, and thus her
reason for contacting the District, was Student’ s speech deficits.

7. Based upon the referral from the Regional Center and the information obtained
from Mother during the intake interview, the District scheduled Student for an assessment.
The matter was referred to school psychologist Patricia Fuentes-Garcia® for preparation of
the assessment plan. Ms. Garciareviewed the information in the Regional Center |etter as
well asthe information Mother provided during her intake interview and determined that it
would be appropriate for the District to administer a psycho-educational assessment and a
speech and language assessment to Student.

8. Ms. Garcia contacted Mother by phone and arranged for Mother to come to the
Didtrict offices on November 26, 2007, to review the assessment plan. Ms. Garcia explained
that unless a parent needed more time to review the assessment plan, the District would
generaly conduct the assessment the same day the parent came to the office and signed the
plan. In Student’s case, Mother signed the assessment plan on November 26, 2007, and
Student was assessed the same day. Ms. Garcia gave Mother a copy of the special education
procedural safeguards when she gave her the assessment plan to review.

9. Mother also completed a Developmenta History Parent Questionnaire on
November 26, 2007. In it, sheindicated that her key concern regarding Student was his
inability to speak clearly and the fact that he became frustrated easily because he couldn’t
speak clearly. Mother wrote “none” in the space provided for explaining other problems or
concerns she might have. The only other concerns Mother indicated on this form were that
Student was overactive and had tantrums when he could not express himself. Mother also
indicated that Student was polite, always smiling, played well with other children, and was
well-coordinated.

November 26, 2007 Assessment

3 Ms. Garciahas amaster’s degree from National University and islicensed by the
State of California as a school psychologist.



10. Ms. Garciaadministered the psycho-educational assessment to Student by
observing him, having him engage in play-based activities, interviewing Mother, and
reviewing the records the District had for Student, including the developmental history form
Mother had compl eted.

11.  During her interview, Mother indicated to Ms. Garciathat Student’ s fine and
gross motor skills appeared age-appropriate since he was able to hold a crayon and scribble,
string beads, climb, and play ball. Mother told Ms. Garciathat her concern for Student was
his difficulty with speech and language. She aso informed Ms. Garciathat both English and
Spanish were spoken in Student’s home.

12. Ms. Garcia conducted her assessment of Student in English. Student was
focused during the assessment and appeared interested in demonstrating his strengths.
Student had a normal attention span during the evaluation and was able to follow directions.
Ms. Garcia' s assessment covered the areas of Student’ s cognitive functioning, language
skills, sensorimotor skills, adaptive behaviors, social and emotional development, and
academic readiness.

13. Nowarning signsor “red flags appeared to Ms. Garcia during her assessment
of Student. Based upon Mother’ sreplies on the developmental history form, Ms. Garcia
determined that Student’ s adaptive skills were about normal for his age and gender.
Although Mother indicated that Student could not dress himself, it was not expected that a
child of three would be able to do so. Ms. Garcia determined that Student’ s behaviors
suggested he had low average to average non-verbal cognition.

14.  Student was able to imitate drawing horizontal and vertical linesand acircle,
held a pencil with atripod grip, and was able to compl ete two-piece puzzles, indicating that
hisvisual spatial integration and fine motor coordination skills were in the normal range as
well. Student was able to run, jump, alternate feet up and down stairs, all of which indicated
that his gross motor skillswere aso in the normal range.

15.  However, Ms. Garciadid note that Student had speech and language delays
along the lines of the concerns expressed by Mother. As discussed below, the speech and
language assessment administered to Student confirmed the deficits Ms. Garcia noted.

16.  Mother had informed Ms. Garciathat she believed Student’ s pre-academic
skills could be better because Student did not appear interested in school-related activities or
books. However, when Ms. Garcia observed Student during the assessment, she found that
he could successfully complete table tasks, demonstrated good imaginary play skills, did not
require much redirection, demonstrated good problem-solving and reasoning behaviors,
attended well, followed directions, and was respectful. Student responded to his name, could
identify body parts on himself, demonstrated a knowledge of items of clothing, and was
working on getting better with identifying colors, shapes, numbers, and letters, in spite of the
fact that Student had never attended pre-school.



17. Ms. Garcia s assessment demonstrated that Student’ s non-verbal cognitive
skills were in the low average to average range and that his academic readiness skills were
commensurate with his assessed ability level. Student’ s social/emotional skills were
developing normally, and his adaptive skills, other than in the area of speech and language,
were also age appropriate. Ms. Garcia stated that Student’ s skills would continue to emerge
as he was exposed to school and speech therapy.

18.  Student presented no evidence at hearing that Ms. Garcia' s assessment was not
appropriate or that her findings were incorrect.

19.  Speech and language pathologist (SLP) Christine Alcan® assessed Student in
the area of speech and language. Her assessment consisted of an interview with Mother, a
review of Student’s records, including the developmental history form Mother compl eted,
informal assessment activities and clinical observations, administration of portions of the
Clinical Assessment of Articulation and Phonology, and administration of the Preschool
Language Scales-4 (PLS-4). Neither Ms. Alcan’ s assessment nor her conclusions or
recommendations are a issuein this case.

20.  Although Student had significant exposure to Spanish while in the care of
baby gitters, English was primarily spoken in hishome. During the speech and language
assessment, Student’ s spontaneous speech and responses during formal testing in the
assessments were all in English. Ms. Alcan did most of her testing in English since she
found English to most accurately reflect Student’ s speech and language abilities.

21.  Based upon Student’s performance on the PLS-4, Ms. Alcan found that
Student’ s receptive language skills were moderately delayed.

22.  Student demonstrated several developmental errorsin his production of speech
that were normal for a child of his age and gender. However, he also demonstrated other
speech errors that were of concern. He produced only afew words, which were primarily
consonant and vowel combinations. Student also had some difficulty with motor sequencing
of soundsin words, as well asinconsistent errors with the production of the sasme word. Ms.
Alcan therefore found that Student’ s articulation and phonological skills were moderately
delayed, with a possibility that oral-motor sequencing might also be an area of deficit. Ms.
Alcan also found that Student’ s expressive language skills exhibited a moderate to severe
delay.

23.  Ms. Alcan recommended that speech and language therapy be considered to
address Student’ s deficitsin speech production, and expressive and receptive language.

* Ms. Alcan has amaster’s degree from California State University-Los Angeles.
She has been licensed in California as an SLP since 1986 and aso holds a national certificate
of clinical competency (also referred to asthe “Three C's.”)

10



February 19, 2008 |EP

24.  TheDidtrict convened an initial |EP meeting for Student on February 19,
2008, to review the results of the assessments and determine if Student qualified for special
education and related services. The |EP team consisted of Mother, Ms. Alcan, Ms. Garcia,
and Program Administrator for Special Education Nancy Matthews.

25.  ThelEP team determined Student’ s present levels of performance based upon
the assessment results and input from Mother. The team noted that Student had no vision or
hearing or other health concerns at the time. The team noted that Mother’ s concerns
continued to be her desire that Student progress in his speech and language and
comprehension.

26.  ThelEP team determined that the only deficit Student evinced was in the area
of speech and language. The team therefore found Student eligible for special education and
related services under the category of speech or language impaired. Mother agreed with this
determination.

27.  TheDidtrict does not have any genera education preschools. Student did not
present as a child requiring placement in a specia day class (SDC) preschool since he had no
developmental delays or signs of autistic-like behaviors, no vision or hearing deficits, and
had no orthopedic or other physical deficits that might have necessitated special education
instruction. Therefore, the |IEP team found that the only specia education service or
intervention Student required was that of speech and language therapy. The District offered
Student two, 50-minute sessions aweek of speech and language therapy to take place at the
District’ s preschool language clinic, which was then located at Columbus High School. The
offer of servicesis clearly indicated on the first page of the IEP. The |EP notes indicate that
the location of services was at Columbus.

28.  Asstated above, Student’ s parents had indicated on various District
developmental history forms and enrollment forms that both Spanish and English were
spoken to Student. Although Student demonstrated during the assessment process that he
was more comfortable speaking English, the District was obligated to identify Student as an
English language learner or bilingual student because of the information provided by parents.
The District therefore offered Student English language development instruction (ELD) in
the IEP. However, since Student did not require an SDC, the District team members
explained to Mother that Student’ s ELD instruction would be integrated into his speech and
language therapy. For that reason, the amount of minutes indicated for both services was the
same.

29. ThelEP team also developed two speech and language goals for Student. The

first goal wasin the area of receptive language. The goal reiterated Student’s present levels
of performance. It called for Student to be able to “follow 10, two-step directions given
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occasional visua prompts as measured by work samples achieving a criteria of 80% for a
period of 2 weeks . . .” by January 19, 2009.> The goal contained two short-term
benchmarks. The goal wasto be implemented by the SLP or other classroom staff. It also
indicated that Student’ s progress would be reported three times a year through progress
reports.

30.  Student’s second goal was for articulation and speech pronunciation. It also
reiterated Student’ s present levels of performance in that particular area. The goal stated that
by February 19, 2009, Student would “produce 10 Consonant-V owel-Consonant words given
occasional multimodal prompts as measured by work samples achieving a criteria of 80% for
aperiod of 2weeks...” Thegoa contained two short-term benchmarks and was also to be
implemented by the SLP providing services to Student or other classroom staff.

31. Both goalsaddressed al of Student’s unique needs known to the |EP team at
the time of the IEP team meeting. Both goals were measurable and provided a means to
measure progress toward the goals. Student presented no evidence at hearing that the
District was on notice that Student had other unique needs not addressed by his [EP. Student
presented no evidence at hearing that the goalsin this |EP were not appropriate, that they
were not measurable, or that they were not designed to assist Student in overcoming his
speech and language deficits.

32. Mother did not request any other services for Student, did not question the
provision of speech and language therapy at Columbus, did not ask for another location for
the services, and did not ask for clarification asto where the ELD services would be
provided or question the fact that ELD would be integrated into Student’ s speech and
language therapy. Mother did not give any indication to the District that Student’s English
skills were deficient or that the ELD services proposed by the District would not meet
Student’ s needs. Mother signed the IEP.

Whether an Exception to the Satute of Limitations Applies

33.  Student contends that an exception to the two-year statute of limitations
applies because he alleges Mother did not receive a copy of the special education procedural
safeguards (identified as “ special education due process rights’ on the District’s |EP forms)
at the February 19, 2008 |EP meeting. Mother testified that she did initia the space on the
| EP document which states “1 have been advised of and given a copy of specia education
due processrights.” However, she testified that the District staff did not have any copies of
the safeguards with them. She stated that Nancy Matthews asked her to initial anyway and
that someone would send Mother a copy of the safeguards after the meeting. Mother
testified that she does not recall if she ever received the promised copy. Mother recalled that
she had received considerable paperwork from the District when first enrolling Student, but

> The goa’ s reference to January 19, 2009, as the date Student would meet the godl is
apparently atypographical error since Student’s annual | EP date was February 19, 2009,
which isthe date indicated in Student’ s second goal.
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she could not recall what the paperwork was or how much of it there was. She also was
unableto recall if she was given a copy of the safeguards at the time she signed Student’s
initial assessment plan.

34.  Nancy Matthews® attended the | EP meeting as the District’ s administrative
designee. Shetestified that parents of children who are referred to the District for special
education consideration are first given an enrollment package to complete. Once the parents
have completed it, if the student is under age five, the student is assigned to the District’s
early intervention assessment team. A team member schedules an appointment with the
parents. At this appointment, parents are given a copy of the procedural safeguards along
with an assessment plan to review and sign. Ms. Matthews did not recall telling Mother at
theinitial |EP meeting that she would send her a copy of the procedural safeguards at a later
date. She stated that this would contravene her normal procedures as she gives a copy of the
safeguardsto parents at the beginning of every | EP meeting.

35. Asstated above, Patricia Garcia was the District staff member who devel oped
theinitial assessment plan for Student and contacted Mother to arrange for the assessment
meeting. Shetestified that she follows the same procedures with each student’ s assessment
process. she contacts the parents, arranges a meeting date, devel ops an assessment plan, and
presents the plan and the procedural safeguards to the parents at the beginning of the meeting
with them before she even discusses the assessment plan. Ms. Garcia did not specifically
recall the meeting with Mother but stated that she has never deviated from these procedures
either with regard to devel oping assessment plans, arranging the meeting with parents, or
presenting them with a copy of the safeguards.

36. Ms. Garciaisan experienced school psychologist who has had the
responsibility of initiating the assessment process for District preschool children for a
number of years. She was athoughtful witness, her demeanor was open and she readily
admitted to not specifically recalling her meeting with Mother. Her testimony did not appear
forced or contrived and was consistent with the testimony of Ms. Matthews and Ms. Alcan
with regard to the procedures to be followed in presenting parents with copies of the
procedural safeguards.

37.  Mother was also asincere withess. However, the persuasiveness of her
testimony with regard to if and when she received a copy of the procedural safeguards was
undermined by her lack of clear recollection. For example, Mother stated that she could not
recall what documents she was given when she and Father first enrolled Student in the

® Ms. Matthews has a master’s of science degree in Educational Administration, and
anumber of special education credentials. She has worked with the District since 1980, first
as a specia education teacher, then as ateacher specialist, and, since 2004, as the Program
Administrator for Special Education. She has attended hundreds of |EP meetings over the
course of her career.
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District. She could not recall that she had filled out enrollment papers and that she had
responded to a developmental history questionnaire about Student. Mother could not recall if
Ms. Garcia had given her a copy of the procedural safeguards and she could not recall if she
received a copy of them subsequent to the February 19, 2008 |EP meeting. Ms. Garcia's
testimony was therefore more persuasive than Mother’s.

38.  Student appears to take the position that the District was legally required to
give Mother a copy of the safeguards at every |EP meeting. Asdiscussed in the Legal
Conclusions, the law does not presently require that and did not require it at the time of the
February 19, 2008 |EP meeting. Ms. Garcia persuasively testified that she gave Mother a
copy of the safeguards because she gives a copy to each parent when she presents them with
theinitial assessment plan. Mother was not able to dispute this. Therefore, the evidence
shows that Mother had received a copy of the safeguards prior to the February 19, 2008 |EP
meeting. Even if she was not given the safeguards at the meeting and did not receive a copy
subsequent to it, she had already been notified of her rights before the | EP meeting occurred.
The District did not withhold from Mother any information that it was legally required to
provide to her. Student, therefore, failed to prove that he was entitled to an exception to the
two-year statute of limitations.

39.  Since Student failed to prove an exception to the statute of limitations, all of
his allegations that the District violated his rights prior to October 8, 2008, are beyond the
applicable two-year statute and not cognizable in this hearing. Therefore, Student’s I ssues
2(a), 2(b), 2(c), and 2(d) above are dismissed.

Calendar Year 2008 (October 8, 2008 — December 31, 2008)
Failure to Provide Speech and Language Services

40. Both the District and the Regional Center recommended to Mother that she
enroll Student in a preschool program so that he would be able to interact with peers,
improve hislanguage skills, and be exposed to pre-academic skills. There was no indication
that Student required a special day class for preschool, and Student provided no evidence at
hearing that the District should have offered him placement in an SDC at the time of his
February 19, 2008 IEP. Since the District does not operate a genera education preschool,
Mother enrolled Student in a Head Start general education preschool class. The Head Start
program is not run by the District.

41.  Both Student and his twin brother were offered speech and language therapy
services by the District during 2008 at the Columbus High School location. Mother
transported both boys to Columbus for their services. Janet Cross was the District SLP who
provided the services to both boys.’

’ Ms. Crossisan SLP licensed by the State of California. She has been with the
Didtrict for 24 years. Her dutiesinclude providing direct speech and language services to
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42. At some point after Student began receiving speech and language services at
Columbus, someone at the District informed Mother that the District planned to start having
an SLP go directly to the Gallotin Head Start preschool to provide speech and language
services to District special education students who were attending that preschool. Although
not exactly clear from the testimony at hearing, it appears that the District intended to start
doing thisin the fall of 2008. Student was not enrolled at Gallotin. However, it would be
more convenient for him to receive his speech and language services at his preschool because
Mother would not have to transport him from his school to Columbus High School. Mother
therefore withdrew Student from hisinitial Head Start program and enrolled him at Gallotin
sometime around the fall of 2008.

43.  TheDistrict did not follow through with its earlier decision to provide speech
and language services at Gallotin.

44.  Mother had a more difficult time arranging for Student and his brother to
attend speech and language therapy at Columbus once they began attending Gallotin.
Gallotin was farther away than the original preschool, and further away from Student’s
grandmother’s home. Student’s grandmother often provided childcare for him.

45.  Although Student had attended speech and language sessions fairly regularly
during the spring of 2008, his attendance was more sporadic during the fall of 2008. In
addition to Mother’ s difficulties in transporting Student to Columbus, there were difficulties
during the sessionsaswell. At first, the District provided the therapy to Student at the same
timeit provided it to his brother. However, the boys were not very attentive or focused
during the group sessions, and would tend to play with each other rather than participatein
the therapy. Therefore, the District, through SLP Janet Cross, decided to provide the therapy
individually to each boy. That meant that Student had to wait with Mother while his brother
received histherapy. Student had a hard time waiting during his brother’ s sessions. Mother
had to constantly control him because he became bored and restless. Additionally, there was
no shade outside the room where the speech and language therapy took place. Because of all
these factors, Mother only sporadically brought Student to his speech and language therapy
during the fall of 2008.

46. At some point, Ms. Cross offered to change the time of the speech and
language sessionsin order to help Mother access them. This apparently did not resolve
Mother’ s difficulties with accessing the sessions for Student.

47.  Other than discussing some of the difficulties with Ms. Cross, Mother did not
contact any other District staff member or member of Student’ s |EP team to discuss her
issues regarding Student’ s speech and language sessions. Mother did not request an |EP
meeting to change the location of Student’s speech and language services. She did not

preschool aged children, keeping records, supervising other SLP's, and conducting
assessments.
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formally inform the District that she was changing Student’ s preschool or that she expected
to now receive speech and language (and ELD services) at Gallotin. Mother did not ask for
an | EP meeting to discuss alternatives to having Student’ s speech and language sessions at
Columbus, or to discuss the other difficulties she has having regarding Student’ sinability to
wait during his brother’ stherapy. Student’s|EP continued to state that he would receive
services at Columbus. The District continued to be ready, willing, and able to provide
Student with his speech and language services pursuant to his |EP for calendar year 2008.

Failureto Provide ELD Services

48.  Student contendsthat the Digtrict failed to provide him with the ELD services
indicated on his February 19, 2008 IEP. Student contends that ELD should have been
provided separately from his speech and language therapy.

49.  AtthelEP meeting of February 19, 2008, Ms. Alcan and Ms. Cross explained
to Mother that ELD would be provided as part of Student’s speech and language therapy
sessions. ELD isalanguage intervention offered to both specia education and general
education students who have English language deficits due to being bilingual or English
language learners. It isnot specifically a special education service or instruction.

50. At hearing Mother did not recall being told that Student’s ELD would be
integrated into his speech and language therapy. However, Ms. Alcan and Ms. Garcia both
stated that it was explained to her. Both Ms. Garciaand Ms. Alcan were forthright and
credible witnesses. While Mother too was a credible witness, her testimony isless
persuasive for anumber of reasons. First, her recollection about Student’s enrollment with
the District and hisinitial |EP process was very sketchy. As stated above, she could not
recall what documentation the District initially gave her or what she filled out. She could not
recall if and when she received copies of procedural safeguards and could not recall the
Student’ sinitial assessment process. Her recollection of the initial IEP meeting was aso
imprecise. Thisisunderstandable given the amost four years between the time she first
contacted the District about Student’ s special education needs and the date of the hearing.
Ms. Garciaand Ms. Alcan’ s recollections were more detailed.

51.  Additionally, Mother did not take any steps to contact the District to ask it
why Student was not receiving ELD sessions. If shetruly thought that it was supposed to be
a separate service, the logical thing to do would be to determine why the service was not
being provided and demand that it be instituted according to her understanding of Student’s
|[EP. Since Student was not attending a District preschool, Mother was well aware of what
services were being provided to him since she was the one transporting him to each speech
and language session. Mother never contacted the Digtrict about thisissue. It isclear that
the intent of the IEP was that ELD was to be provided to Student as part of his speech and
language therapy. Aswith Student’ s speech and language therapy services, the District was
ready, willing and able to provide the ELD as part of the speech services. Student did not
receive any of the services because of Mother’s decision to forego the services that were
offered to him.
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52.  Finally, even assuming that the District was required to provide separate ELD
sessions to Student and did not, Student has failed to provide any evidence whatsoever that
he required the services and suffered aloss of educational benefit because he did not receive
them. The only evidence presented regarding Student’ s abilitiesin English was that English
and Spanish were spoken in Student’ s home, but Student was more comfortable in English.
His parents spoke English to him, he speaks in English most of the time, and he only spoke
in English during spontaneous language observations while he was assessed by Ms. Garcia
and Ms. Alcan. Student provided no evidence that he had deficitsin English language skills
based upon his exposure to Spanish. Rather, his speech and language needs are due to his
deficitsin his receptive and expressive language skills, which were to be addressed through
the speech and language therapy offered by the District in Student’s |EP.

Calendar Year 2009
Failure to Implement Sudent’s February 19, 2008 IEP during 2009

53.  Because of the difficulties Mother had with Student’ s speech and language
sessions, she ceased bringing him to Columbus High School for his therapy by the beginning
of 2009. She did not contact the District to tell them she was not going to access the sessions
or to discuss her difficulties, nor did she request an |EP meeting to try to make other
arrangements for Student to receive the services. As stated above, the District was ready,
willing, and able to provide Student with speech and language therapy and ELD instruction.
The fact that Mother chose not to bring Student to the sessions does not equate to afailure by
the District to implement Student’ s [EP. Because Student was not attending his therapy
sessions, there was no progress for the District to report to Student’ s parents and therefore no
reason to send them progress reports.

Failure to Hold Student’ s February 19, 2009 Annual 1EP Meeting

54.  District policy with regard to preschool special education childrenisto first
contact parents by telephone to get an agreeable date and time for |EP meetings. Once
telephone contact is made, the District then sends awritten invitation to confirm the |EP
date. In January 2009, both Ms. Alcan and Ms. Cross telephoned Mother to set up atime for
Student’ s annual |EP meeting in February. Ms. Alcan called at least three times. Ms. Cross
also called afew times. They were unable to reach Mother at first and Mother did not return
their phone messages. Ms. Cross, who was Student’ s case manager, did not want to hold an
| EP meeting without Student’s parents. Therefore, she did not unilaterally set the meeting
and hold it without them.

55. Mother finally returned Ms. Alcan’s call sometimein March 2009, afew
weeks after Student’ s annual 1EP meeting was due on February 19. Mother told Ms. Alcan
that it was difficult for Student and his brother to attend their speech and language sessions.
She said that they would, therefore, probably not attend any more, even if the time of the
sessions was changed.
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56.  Ms. Alcan then brought up with Mother the fact that Student had had an
annua 1EP duein February. She provided severa possible dates and times to Mother for the
meeting, but Mother said that she preferred to wait until the end of the school year to address
Student’sIEP. Ms. Alcan agreed to postpone the IEP meeting. The District contacted
Mother sometime in June to arrange a mutually agreeable date and time for the meeting. The
| EP meeting was thereafter held on June 15, 2009.

57.  Contrary to Student’s contentionsin his closing brief, the testimony of both
Ms. Alcan and Ms. Cross was honest and convincing. They both have significant
professional experience as SLP s with the District, have worked extensively with preschool
children, and answered all questions at hearing in a forthright manner. Their testimony was
consistent with that of other witnesses, and consistent with the documentary evidence.
Student presented no evidence to dispute their testimony that Ms. Alcan and Ms. Cross
attempted to contact Mother, that she did not return their phone calls until around March
2009, or that Mother wanted to wait until June to hold Student’s annual |EP meeting.

58.  Nor did Student present any evidence to show that either Mother’s or hisrights
were impeded by the fact that the District held Student’ s |EP meeting four months after it
was due. Mother had already made the decision to stop taking Student to his speech and
language sessions. She did not testify to the contrary. Nor did she testify that holding the
meeting earlier would have provided Student with any educational benefits in the months
between February and June 2009. Aswill be discussed below with regard to all procedural
violations alleged by Student, while he may have demonstrated that a technical violation
occurred, Student presented no evidence whatsoever to demonstrate the substantive impact
on hisrights or those of his parents due to any alleged procedural error on the District’s part.

June 15, 2009 |EP Meeting

59.  TheDistrict convened an |EP meeting for Student on June 15, 2009. In
attendance were Mother, Ms. Alcan, and Ms. Cross. Ms. Cross was present as the provider
of Student’s special education services since he had no other special education teacher.
Bother Ms. Crossand Ms. Alcan are SLP's. They do not have training as occupational
therapists and there was not occupational therapist present at this meeting. The District did
not invite ageneral education teacher to the meeting. However, Student presented no
evidence whatsoever as to how the procedural violation of failing to have a general education
teacher present at the meeting substantively impacted hisrights or the rights of his parents.
Mother participated fully in the |EP meeting, and the team ultimately decided to place
Student in ageneral education Kindergarten class. Student presented no evidence that any
decision by the team would have been different if a general education teacher had been
present at the meeting. Nor did he present any evidence that he lost any educationa benefit
due to the lack of input from a general education teacher at the time the meeting took place.

60. Thefocusof muchinquiry at hearing was whether this |EP meeting was an
annua meeting or an addendum to Student’sinitial 1EP of February 19, 2008. Thereisno
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guestion that the meeting was aso atransition meeting for Student as he was scheduled to
begin Kindergarten in September 2009, and the |EP document Mother received indicates
this. However, the |EP document that Mother received after the June 15 meeting only has
the box entitled “ Addendum” checked off; it does not have the box for “Annual Review”
checked. On the other hand, the |EP document maintained in Student’ s official file has the
“Annual Review” box checked. The District’s official IEP document also has other
differences: it gives the street name for what became Student’ s new address since Student’s
family moved sometime after the | EP meeting to another location that was still within the
District’s boundaries; it has Student’ s former school of residence crossed off and his new
school of residence written in; and it includes something identified asa® CSIS” number,
which was not on Mother’ s copy of the IEP. However, these are the only changes and none
of the substantive portions of the |IEP have been altered in any way.

61. Mother did not receive a copy of the IEP that isin Student’ s file until shefiled
for due process hearing in this case. Neither Mother nor any of the witnesses who testified at
hearing know who made the changes and who placed the new version in Student’ sfile.

62.  Because the box for “Annual Review” was not checked off, Student argues
that the June meeting was not an annual review. However, Student is emphasizing form over
substance. Ms. Crosstestified that she informed Mother that the meeting was an annual
review for Student. She admitted at hearing that she had forgotten to check off the
appropriate box at the | EP meeting, and she acknowledged that she was the one who gave the
copy of the IEP to Mother and that it was not the one now in Student’s official file. She aso
candidly acknowledged that she had never seen the version of the IEP now in Student’sfile
before the hearing. As stated above, Ms. Cross was a credible and forthright witness who did
not evade questions or appear to dissimulate facts or events during her testimony. Given the
scope of this |EP meeting, as discussed more below, there is no doubt that it was intended as
the 2009 annual |EP meeting for Student as well as a meeting to discuss histransition to
Kindergarten. The team discussed Student’s present levels of performance, his goas, his
unique needs, and his placement options. The team covered all aspects of an annual |IEP
meeting. Student has not provided any evidence to the contrary. Nor has Student given any
persuasive argument that failing to check off the “ Annual Review” box on the |IEP form
affected hisrights or those of his parents.

63.  Mother received a copy of the procedural safeguards and an explanation of
them at the beginning of the IEP meeting. She indicated this by initialing the | EP document
to that effect. She does not contest otherwise.

64. ThelEP team reviewed Student’s present levels of performance in the areas of
his strengths/interests/| earning preferences, pre-academic/academic/functional skills,
cognitive ability, communication development, social/emotional development, health, pre-
vocational and vocational skills, and self-help. Since Student had not attended very many of
his language sessions, and had not attended at all for at |least four or five months prior to the
June 15, |EP meeting, Student’s present level s were primarily obtained from Mother and,
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indirectly, from Student’ s preschool Head Start teacher who had provided Mother with
information about Student’s progressin her class.

65.  Mother informed the other |EP team members that Student would be attentive
at school when doing things he liked, but that his attention span was much shorter with non-
preferred tasks. Mother acknowledged that Student’ s speech and overall communication
abilities had improved significantly. Sheindicated that Student’ s receptive vocabulary was
“excellent.” Student was able to follow directions and to answer “where” and “what”
questions, but sometimes needed re-direction. Mother indicated that Student had good play
skills, was able to take turns, and demonstrated eye contact. Although he used to tantrum
and hit when frustrated, Mother indicated that he was now using phrases like “1 mad at you”
and “1 your friend” to express his feelingsinstead. Mother indicated that Student wasin
good health and that there were no concerns about his vision or hearing. She also indicated
that Student helped with dressing himself but still could not put on his socks.

66.  Although she still felt Student was behind where he should be with his speech
and language skills, Mother acknowledged that Student was improving in the area of
communication. She also stated that she wanted Student to be able to focus more. However,
the primary concern about Student that Mother expressed at the |EP meeting was with his
fine motor skills. Student till scribbled and did not hold a crayon correctly. Mother had
been working on these skills with Student at home, but had not seen any progress.

67.  Mother’s primary concern was that Student’ s fine motor skillswere
substantially deficient. She explained to the |EP team that in spite of the fact that Student
had been attending preschool for amost two years and in spite of the intensive work she was
doing with him at home, Student did not appear to have made much progress. He till
scribbled and did not hold a crayon correctly. Based upon Mother’ s concerns, the District
staff suggested that one of its occupational therapists conduct an occupational therapy (OT)
screening of Student once he started Kindergarten in the fall. The screening would
determine if he was evincing at school any of the fine motor deficits Mother saw at home,
and whether aformal OT assessment was warranted. The District would then hold an |EP
meeting in October to review the screening. Although she wanted the District to do an OT
assessment as soon as possible, Mother agreed to the proposal. As discussed below, the
Digtrict did not have the OT screening done until December 1, 2010, three months after
Student started Kindergarten. It also failed to convene an |EP meeting in October as it
indicated it would at the June 15 IEP meeting.

68.  Mother provided no other information to the |EP team that would have put the
District on notice that Student had any other suspected area of need that should have been
assessed at that time. Mother did not inform the District that Student had had behavioral
issues in his preschool classthat would have warranted a behavior support plan or a behavior
assessment. Mother stated that Student’ s vision and hearing and general health were good so
no further assessmentsin those areas were warranted either. Nor was there any indication
that Student, atransitioning Kindergarten student whose only known deficit in speech and
language had improved significantly, required assi stive technology to access his education.
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Student did not provide any evidence at hearing that Student had deficits in other areasin
June 2009 or that the District should have suspected that he did.

69.  ThelEP team, including Mother, reviewed Student’s goals from hislast |EP.
Based upon Mother’ sinput, the |EP team knew that Student’ s speech and language skills
were improving. However, since Student had not been attending his speech and language
sessions, the |EP team could not determine if he had met any of hisgoals. Ms. Cross and
Ms. Alcan felt that it would not be appropriate to write new goal's because there was no
evidence Student had met the previous ones. They, therefore, decided that they would retain
Student’ s previous goals for the time being. They explained that it was not necessary to re-
copy the goals and attach them to the new IEP. Based on District practice, any teacher
reviewing a student’ s |[EP would know to look at the prior IEP for the goals if they were not
integrated into the newer 1EP.

70.  Although Student contends that the District erred by not developing new goals
for him, he failed to present any evidence at hearing as to whether he had met his prior goals,
or why his previous goals were no longer appropriate for him. Nor did he present any
evidence at hearing, or even address the issue, of what other goals the District should have
developed for him at the time of this1EP.

71.  ThelEP team also discussed educational placements for Student. The team
discussed whether Student should be placed in general education or in a general education
class with supports. The team aso discussed related services (also called designated
instruction and services) that Student might need. There was no evidence at thistime that
Student could not access his education in ageneral education Kindergarten. Mother
provided no information to suggest that a general education placement without supports was
inappropriate. The IEP team, therefore, recommended that Student attend Kindergarten at
his home school in a general education class.

72.  ThelEP team also found that Student continued to qualify for special
education as speech and language impaired, and that he continued to need speech and
language services to address his deficitsin that area. The District provides speech and
language therapy to children attending school on a pull-out basis, which decreases classroom
time. Because the District Kindergarten program is only 200 minutes a day, and because a
Kindergarten curriculum and the environment itself are language-based and language rich,
the |EP team determined that it would be appropriate to decrease Student’ s speech and
language sessions from two, 50-minute sessions aweek, to two, 20-minute sessions a week.
The District |EP members, who were both experienced SLP's, believed that it would not be
productive to remove Student from his Kindergarten class for 100 minutes a week.

73.  Mother agreed to the decrease in speech and language services. Although she
testified that she thought the District was going to “make-up” the lost minutes with
occupational therapy services, the weight of the evidence indicates that her recollection of
the meeting was imprecise. Both Ms. Alcan and Ms. Cross testified that there was no
discussion of exchanging speech and language services for OT services, and that the District
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would never suggest doing so. If astudent needs aservice, heis provided with it, and is not
required to exchange time in one service to receive another. Mother’ s imprecise recollection
is supported by the fact that the District did not offer OT services during the June 15 IEP
meeting and, in fact, had not determined whether Student required them at all. There was,
therefore, nothing to “exchange.” The District recommended decreasing Student’s speech
and language services because Mother indicated that his speech and language skills were
improving and because it did not want to pull Student out from his Kindergarten class any
more than was needed to address his deficits.

74.  Inany case, Student failed to present any evidence whatsoever at hearing that
he required more speech and language services than the 20 minutes, two times aweek, which
was provided to him under the June 15, 2009 |IEP. Mother was the only non-District witness
called by Student in his case a hearing. During her testimony, she did not address whether
Student required more speech and language services than what was offered at thetime. Even
had she addressed the issue, there is no evidence that Mother isan SLP or other educator
qualified to determine how much speech and language services a child with speech deficits
requires.

75.  TheDidtrict’s offer of speech and language servicesis discussed in the notes
to the June 15 IEP and is clearly indicated on the first page of the |EP document in the
section entitled “ Program Optiong/Instructional Settings Provided.” Likewise, Student’s
ELD services are clearly indicated on the special factors page. Thereisno ambiguity about
the offer of FAPE the District made to Student in this1EP.

Fall Semester 2009 - Psycho-educational Assessment

76.  Student started Kindergarten in September 2009. He was placed in Kristy
Overturf’ s general education class at Rio Honda Elementary school. The class had
approximately 30 students and lasted 200 minutes per day. A classroom aide was also
assigned to the class. The class curriculum was based upon California standards for
Kindergarten and emphasized communication skills, academics, and fine motor skills such as
holding writing utensils and using scissors. Student received his speech and language
therapy sessions on a pull-out basis during Kindergarten pursuant to his |IEP. Hereceived
ELD during that time aswell. Ms. Overturf was aware that Student had an I1EP since it was
in hisfile, which she had reviewed.

77.  Student unexpectedly began having problems from the beginning of the school
year. He was often disruptive. He would wander around the classroom, someti mes crawl
over other students, and talk to them when they were supposed to be working on a task.
Student would sometimes hit other students. He was not attentive and was not focused. He
would also sometimes make inappropriate noises or start singing. Ms. Overturf sent Student

8 Ms. Overturf has been a credentialed teacher for eight years and has been employed
with the Didtrict the entire time.
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to the principal’ s office anumber of times because of his behavior. She contacted Student’s
parents often to discuss his behavior and things he should be working on.

78.  Because of their concern regarding Student’ s behavior in class and its potential
impact on hislearning, Student’s parents requested that the District administer a psycho-
educational assessment to him. The District prepared an assessment plan dated September
29, 2009, that included proposed assessmentsin the area of cognitive development and
learning potential, academics, adaptive behavior, and social/emotional. The assessment plan
indicated that a school psychologist and a specialist teacher would administer these
assessments, which would consist of standardized tests, observations, and interviews.

79.  Student’s June 15 IEP also indicated that the District would have an
occupational therapist do a screening assessment of Student to determineif he had any
occupational needs that warranted an assessment. A screening would consist of observations
and interviews. However, the September 29 assessment plan indicated the OT assessment
would consist of standardized tests in the area of psycho-motor development and perception.
There was no reference to observations and interviews with regard to the OT portion of the
assessment plan. Mother gave her consent to the assessments by signing the parent consent
for assessment form on September 29, 2009. Mother believed that she was giving consent to
afull OT assessment because the assessment plan indicated that standardized tests would be
administered.

80.  School psychologist Wendy Carey® administered the psycho-educational
evaluation to Student. Her findings are discussed in areport dated November 12, 2009.

8l. Ms. Carey interviewed Ms. Overturf as part of the assessment. Ms. Overturf
informed her that Student had an interest in school but that he worked best with one-to-one
adult assistance. He did not complete work in class or participate in class discussions.
Student had difficulty participating in whole group activities, demonstrated a lack of focus,
weak fine motor and communication skills. He needed constant redirection and assistance to
complete tasks. Student also wandered around the room and appeared to have difficulty
relating to the other children. He would bump into them, did not respect their personal
space, would climb over them and was disruptive in class.

82.  Ms. Carey conducted an observation of Student in his classroom setting. Her
observation mirrored the information about Student’ s classroom behavior provided to her by
Ms. Overturf. She also noted that Student had difficulty with fine motor skills such as
closing scissors. Ms. Carey also observed Student during the assessment process. She noted

® Ms. Carey has a master's of science degree in school psychology, is a behavior
intervention case manager, obtained her pupil personnel services credential as a school
psychologist is 1997 and was licensed as an educational psychologist in 2004. She has
worked as a school psychologist since 1997 and has been employed with the District since
2008.
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that Student’ s speech and articulation were poor. He made sound substitutions, left off
syllables, and used incorrect grammar.

83.  Dueto Student’s short attention span, Ms. Carey administered her assessment
to him over two sessions. Thefirst test she administered was the Southern California Ordinal
Scales of Development (SCOSD) which helps determine a student’ s current levels of
cognitive functioning. The test breaks levels into pre-conceptual thought stages. Student
was able to complete most of the tasks at level stage one. He also was able to complete some
of the tasks at level two, which indicates cognitive levels of four to seven years of age.

Based on Student’ s performance on the SCOSD, Ms. Carey estimated that Student’s
cognitive abilities fell in the low average to average range.

84. Ms. Carey aso administered the Kaufman Assessment Battery for Children —
Il (KABC-II) to Student. Student’ s standard scores on this assessment ranged from alow of
74 in sequential processing, to a high of 107 in simultaneous processing. His scoresin
learning, knowledge, and fluid/crystallized index were 81, 85, and 85, respectively.

85 Ms. Carey administered the Bender Gestalt 11 to assess Student’ s visual-motor
integration. Thistest is used to assess the degree to which visual perception and finger/hand
movements are coordinated. Although Student received a standard score of 86, whichisin
the low average range, Ms. Carey noted that Student held his pencil with an awkward grip,
that his designs collided and overlapped, and that some of his designs received no scores
because they did not resemble the original drawing. Ms. Carey therefore concluded that
Student’ s visual-motor integration skills might be weaker than his scores indicated.

86.  To assess Student’ s adaptive behavior, Ms. Carey had Student’s Mother
compl ete the Vineland Adaptive Behavior Scales— Parent Edition. These scales measure an
individual’ s personal and social skillsin the areas of communication, Daily Living Skills,
Motor Skills, and Sociaization. Mother rated Student as “adequate” in all but his
communication skills, where she rated him as moderately low. Student’s overall adaptive
functioning was also classified as “adequate.”

87.  To assess Student’ s social/emotional functioning at school, Ms. Carey had
Student’ s teacher, Kristy Overturf, complete the Behavior Assessment System for Children-
I1 (BASC-1I) and the Preschool Teacher Rating Scale (PTRS). On the BASC-1I, Ms.
Overturf scored Student in the clinically significant range for hyperactivity, aggression,
atypicality, withdrawal, and attention problems. She scored him in the at-risk range in the
areas of anxiety, somatization, adaptability, social skills, and functional communication. Ms.
Overturf only scored Student as average in the area of depression. On the PTRS, Ms.
Overturf scored Student as clinically at-risk in the areas of internalizing problems and
adaptive skillsand clinically significant in the areas of externalizing problems and in the
behavioral symptoms index.

88. Ms. Carey dso had Ms. Overturf complete the Early Childhood Inventory-4
Teacher Checklist (ECI-4). This assessment is a behavior rating scale which screens for
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emotional and behaviora disordersin children aged three to five. The ratingsindicated that
Student demonstrated symptoms of attention deficit hyperactivity disorder (ADHD) often
enough to warrant concern. He exhibited 17 out of 18 symptoms of ADHD very often.
Student also demonstrated a high probability of oppositional defiant disorder (ODD); his
score of five surpassed the criterion score of four to fall within the parameters of possibly
having ODD. The factors he demonstrated for ODD included losing his temper, defiance or
refusing to do what he istold, doing things to deliberately annoy others, blaming others for
his own misbehavior, and becoming easily annoyed with others.

89.  Although Student’s scores on the Autism portion of the ECI-4 indicated that
he might have autistic-like behaviors, Ms. Carey found that he did not demonstrate the
extreme withdrawal, self-stimulation, ritualistic behavior, and preoccupations generally
associated with a diagnosis of Autism. She also noted that Autism had been ruled out as a
diagnosisfor Student by the Regional Center in 2007.

90. Thefinal portion of Student’s psycho-educational assessment was a
Kindergarten readiness assessment administered by a District resource specialist teacher
named Suzan Wilson. She utilized the readiness section of the Brigance Diagnostic
Comprehensive Inventory of Basic Skills-Revised. Ms. Wilson reported that Student was
able to identify eight of 12 colors, select the non-matching shape in a small grouping,
identify 13 of 26 uppercase |etters and 18 of 26 lowercase letters, and identify some numbers
from one to 10. Student was also able to count to 13 and was able to write numbers six,
seven, and eight in arecognizable fashion.

91.  Based upon Student’ s performance on all portions of his psycho-educational
assessment, Ms. Carey recommended that Student’ s |EP team consider finding him eligible
as other health impaired due to his significant deficitsin attention and due to his
hyperactivity, both of which were interfering with his ability to access his education. She
recommended that Student receive simplified instruction and that tasks be presented in
segments. Ms. Carey further recommended that incentives be used to stimulate Student’s
performance, that visual schedules and consistent routines be implemented for him, and that
visual and kinesthetic learning techniques be utilized whenever possible.

92.  Student presented no evidence at hearing that Ms. Carey’ s assessment was not
properly administered or that her findings and recommendations were inappropriate or failed
to address his needs.

Fall Semester 2009 — Failure to Timely Offer Student an OT Assessment

93.  Student contends that the District should have administered an OT assessment
to him after being informed by Mother of Student’s fine motor deficits at his June 15, 2009
|EP meeting. Student has substantially met his burden of proof on thisissue. Asdiscussed
above, Mother provided sufficient information to the | EP team, based upon her conversations
with Student’ s preschool teacher and based upon her observations and work with him at
home, that fine motor deficits were an area of suspected need for Student. Based upon
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Mother’ s information, the difficulties Ms. Overturf noted Student had with his fine motor
skillswhen he started Kindergarten, and Ms. Carey’ s observations during her assessment that
Student had great difficulty with writing and other fine motor skills, it is clear that Student
had significant fine motor deficits and that the District had more than enough notice that an
OT assessment was warranted. Rather than administer the OT screening which Ms. Nguyen
was directed to do, the District should have administered afull OT assessment at that time.

94.  Ms. Nguyen's OT screening inexplicably was not done until December 1,
2009, some three months after Student had started Kindergarten and more than 60 days after
Mother signed the assessment plan. Her screening consisted of an observation of Student in
his classroom. Ms. Nguyen noted that Student demonstrated delayed fine and visual motor
skills. He had a difficult time attending and staying seated, and, at one point, began spinning
and twirling during a group activity. Student did not hold his pencil properly. He had
difficulty forming hisletters and did not demonstrate a “ start/stop” point when writing some
of the letters. He used both hands to rotate his pencil when erasing, had difficulty with letter
spacing and line placement, and scribbled when using crayons. Student also demonstrated
decreased bilateral coordination for cutting activities. Ms. Nguyen concluded that Student
demonstrated delayed fine and visua motor skills. She recommended that he receive afull
OT assessment to determine if he would benefit from OT services.

95.  However, as stated above, the weight of the evidence substantiates a finding
that the District should have administered an OT assessment to Student rather than offering
him the OT screening. The District did not offer the assessment until Ms. Nguyen compl eted
the screening. The District then sent another assessment plan to Parents. However, aswill
be discussed below, neither of Student’ s parents signed the assessment plan because of a
dispute between the parties as to whether consent could be given by means of aletter from
Mother’s attorney. The District took the position that such consent was not legally adequate
and therefore did not administer an OT assessment to Student until Mother herself signed a
statement giving consent for the assessment.

96. Ms. Nguyen then assessed Student in late summer and early fall 2011. She
found him eligible for OT services due to decreased hand strength, difficulty with motor
precision/control, and with visual motor skills, specifically for fine and visual motor tasks
such aswriting and cutting. After reviewing the results of Ms. Nguyen'’ s assessment in the
fall of 2011, Student’ s |EP team recommended that he receive two, 30-minute sessions of
occupational therapy a week.

I ssues Regarding Calendar Year 2010
97.  After Ms. Carey completed Student’ s psycho-educational assessment, the
District sent a notice of |EP meeting to Student’ s parents. The meeting was noticed for

November 17, 2009, well within 60 days from September 29, 2009, when Mother signed the
assessment plan.
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98.  Mother declined to attend the | EP meeting because she had decided to obtain
legal counsel due to her frustration with the District’s lack of response to her concerns about
Student deficits, particularly hisfine motor deficits. Sometime prior to November 20, 2009,
she hired the Special Education Law Firm to represent her with regard to Student’ s special
education matters. Both Mother and Father attended the initial meeting with SELF.
However, for reasons never explained to the District or at the due process hearing, only
Mother signed the retainer agreement with the law firm. Father never became a client of
SELF. On November 20, 2009, attorney Jennifer Guze Campbell from SELF sent aletter to
the District informing it that SELF had been retained by Mother; there was no reference to
Father in thisletter. The two complaints Student filed in this case were both filed by Mother
on behalf of Student, as was Student’ s prehearing conference statement. At hearing, when
asked by the ALJ if SELF aso represented Father, counsel for Student replied in the
negative.'

99.  SELF sNovember 20, 2009 letter to the District also instructed that other than
routine notices from the school on matters such as an open house or school plays, or if
Student had an emergency medical condition, any written and oral communication
concerning Student, including but not limited to evaluations, assessments, |EP's, placement,
and even report cards, were to be directed to the law firm and not to Mother. Therefore,
since that time, the District has not been able to communicate directly with Mother about any
educational matter concerning Student.

100. Student’s counsel would not agree to meet for an |EP meeting concerning
Student until February 5, 2010, regjecting each earlier proposed date as not convenient to
either Student’s Mother or her attorneys. Discussion regarding Ms. Carey’ s psycho-
educational assessment was therefore delayed almost three months through no fault of the
Didtrict’s.

January 2010 Speech and Language Assessment

101. Prior to the February 5, 2010 | EP meeting, Parents requested that the District
administer a speech and language assessment to Student. The District readily agreed,
assigning SLP Carey Smith' to complete the assessment.

102. Ms. Smith’s assessment consisted of areview of Student’ s records, two
observations of him in the classroom, and the following standardized tests: a) the Expressive
One Word Picture Vocabulary Test (EOWPVT); b) the Receptive One Word Picture
Vocabulary Test (ROWPVT); ¢) the Boehm Test of Basic Concepts (Boehm); d) the Test of

19 Father did not appear at or testify at the due process hearing.

' Ms. Smith has a master’s of science degree in speech-language pathology, is
certified asan SLPin California, and has her national certificate of clinical competency. She
has been an SLP for approximately six years.
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Language Development: Primary, Fourth Edition (TOLD:P:4); and the Goldman-Fristoe Test
of Articulation (GFTA).*? Ms. Smith aso took alanguage sample of Student.

103. During her observations, Ms. Smith noted that Student used language for the
purpose of requesting objects, for requesting actions, and for protesting. He was able to
create up to four and five word combinations for verbal communication, although his
utterances were generally comprised of only one or two words. The phrases he used usually
were relevant to the topic at hand and were comprised of nouns, pronouns, verbs, and
adjectives. Student spoke at an appropriate rate and volume for his age and gender.
However, he struggled with morphology and word endings such as “ed” and “ing.”

104. For the EOWPVT, Ms. Smith showed Student one color picture at atime and
asked him to identify the object he saw. Student’s standard score was 80, in the low average
range for expressive vocabulary.

105. For the ROWPVT, Ms. Smith showed Student various strips of four color
pictures at atime. She then asked him to show her the picture that best represented her
spoken word. Student’s standard score on this test was 92, in the average range for receptive
vocabulary.

106. TheBoehm is designed to measure children’s mastery of concepts considered
necessary for achievement in thefirst years of school. The child is asked to point to pictures
that relate to space, quantity, or time; thereisalso a“miscellaneous’ category. There are no
standard scores for thistest. However, there are averages and standard deviations for each
grade level. Student’s score of 37 correct answers was well within one standard deviation of
39.8, which isthe average score for Kindergarten children.

107. The TOLD:P:4 addresses the major components of language, identified as
semantics, grammar, phonology and pragmatics. Ms. Smith only administered the subtests
of this assessment that address language development. There are no standard scores for the
TOLD:P:4. Rather, the test results are given in raw scores, age equivalents, percentile ranks,
and scaled scores. Student scored in the average range on the picture vocabulary, relational
vocabulary, and oral vocabulary subtests. He scored above average in syntactic
understanding, but below average in sentence imitation and poor in morphological
completion. Student’s scores on the latter two subtests were indicative of his inappropriate
use of morphological word endings and hisinability to properly answer on the morphological
completion portion of the test.

108. Theresults of the TOLD:P:4 are also broken down into composite
performances, which do follow standardized scales. The composite scores address listening,
organizing, speaking, grammar, semantics, and spoken language. Student scored in the

12 The SLP providing servicesto Student at his school administered the GFTA to him
and also took the language sample.
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above average range in listening, in the average range for organizing, semantics, and spoken
language, in the below average range for grammar, and in the poor range for speaking. The

results of the TOLD:P:4 indicated that Student’ s expressive language was more significantly
delayed than was his receptive language. Hisresults on the TOLD:P:4 were consistent with

his results on the EOWPVT and ROWPVT.

109. The GFTA measures errorsin articulation. Student’s standard score of 99
placed him in the 39th percentile, within the average range for hisage. His articulation
errorsincluded deleting some final consonants, and initial position substitution of other
consonants. However, only final consonant deletion is considered abnormal at Student’s age.

110. Based on the language sample taken during a conversation with Student, Ms.
Smith noted that although Student is capable of putting together lengthy chains of words, he
will only utter one or two words at atime unless very excited about something. While
Student’ s speech was found to be 80 percent intelligible, he still was demonstrating difficulty
with morphology and with appropriate syntactic structure.

111. Ms. Smith concluded that Student would benefit from language interventions
to address his morphological understanding and to increase the length of his utterances. She
also noted that he struggled to complete tasksif not given built-in breaks, visual
augmentation of information, and a small group work setting. Because of the demonstrated
discrepancy between Student’ s receptive and expressive language skills, and due to his
difficulty with some phonological processes, Ms. Smith recommended that Student continue
to receive speech and language therapy. She a so recommended that his educational setting
include short work segments, built-in breaks, small group instruction, and visual enforcers
and schedules.

February 5, 2010 IEP Meeting

112. The District convened an |EP meeting for Student on February 5, 2010.
Attending the meeting were Student’ s school principal aswell asthe principal at another
school which had a program the District wanted Student’s parents to consider; Julie Helm, a
former District program administrator for special education; Nancy Matthews; District’s
counsel Eric Bathen; Mother; Student’s counsel Jennifer Guze Campbell; Jim Campbell and
J. Wiley Campbell who are two educational advocates for Student from SELF; school
psychologist Wendy Carey; SLP Carey Smith; a second SLP; occupational therapist Na
Nguyen; resource specialist teacher Suzan Wilson; early intervention special class teacher
Tracey Y anez; and Student’ s general education teacher Kristy Overturf. All required IEP
members were present.

113. Ms. Helm® chaired the meeting as the District’s representative. Before the
meeting, she reviewed Student’ s assessment reports and spoke with his teacher, principal,

3 Ms. Helm worked 31 years for the District before retiring at the end of the 2009-
2010 school year. She worked first as a special education teacher, then as an elementary
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and his speech and language pathologist. Ms. Helm aso observed Student in his classroom
to get a better understanding of his needs since she had not been involved in his education
before this | EP meeting.

114. Ms. Matthewstook comprehensive notes of what was discussed at the |EP
meeting.

115. Ms. Helmfirst presented and reviewed procedural safeguards. Ms. Carey then
reviewed her assessment with the |EP team. She reviewed all tests given as part of the
assessment as well as Student’ s scores and the conclusions of the assessment team. Ms.
Campbell, Student’ s attorney, asked whether any of Student’s behaviors and test results were
indicative of a student on the autism spectrum. Ms. Carey replied that his behaviors were
more indicative of the combined type of ADHD and that Student had symptoms of
oppositional defiant disorder aswell. One of Student’s advocates and Ms. Carey had a
discussion of whether she had assessed Student in all areas of suspected disability; the
advocate wanted her to also identify al of Student’s areas of disability. The District IEP
members stated that they wanted to defer discussion of Student’s eligibility category until
after the team reviewed all the assessment reports.

116. Ms. Smith then discussed her speech and language assessment. She reviewed
all test instruments she had used and how Student performed on each test. She also
discussed her conclusion and recommendation that Student continued to require speech and
language services. Ms. Smith believed that Student would benefit from shorter therapy
sessions due to his short attention span. Ultimately, she recommended Student receive three,
15-minute speech and language therapy sessions instead of the two, 20-minute sessions he
was presently provided. The District |EP team members agreed with her recommendation.

117. Ms. Nguyen then discussed her OT screening of Student. Shereiterated her
observation conclusions that Student appeared to demonstrate delayed fine and visual motor
skills and that he would benefit from afull OT assessment.

118. Student’steacher, Ms. Overturf, discussed the end of the year academic
expectations for Kindergarten students, including the fact that they are expected to work
independently at times. She replied to questions from various | EP team members addressing
class expectations and Student’ s performance in the class. She noted that Student’ s ability to
compl ete atask was dependent on whether it was a preferred activity for him.

119. The team then discussed which special education eligibility category applied
to Student. Ms. Helm opined that discussion of Student’s eligibility had to include how he
was performing in the classroom. Ms. Carey indicated that the results of her assessment
demonstrated that Student had a high level of inattention and hyperactivity which were

school vice-principal and finally as a program speciaist. In addition to her teaching
credentials and administrative services credential, Ms. Helm has a master’ s degree from
California State University-Los Angeles.
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impacting his ability to access his educational environment. The District |EP team members
indicated that they believed OHI was the most appropriate primary eligibility category for
Student, with speech and language impairment as a secondary category. The IEP team
eventually agreed to adopt the District’s recommended eligibility categories. Student does
not dispute his eligibility categories.

120. Inaddition to discussing Student’ s present levels of performance based upon
the results of his latest assessments and the OT screening, the |EP team discussed them in
connection with proposed goals. The District proposed eight goals for Student in the areas of
academics, pre-vocational and vocational skills, and language and communication. The
goalswere all based upon Student’ s present levels of performance and included
modifications and additions to his present levels of performance based on discussion among
al IEP team members at the meeting. The goals were designed to address Student’ s deficits,
and were concrete and measurable. The District modified the goal's, including performance
expectations, based upon discussion at the | EP meeting, including input from Student’s
representatives. Student presented no evidence that the goals were not properly developed or
written, or that they failed to address al of Student’s unigque needs.

121. The IEP team then discussed placement options for Student. Ms. Y anez
described her SDC Kindergarten program. She explained that the studentsin the class had a
variety of disabilities but that all were working on the Kindergarten curriculum albeit with
visual supports, modifications, and breaking down of tasks. Her classroom aso had
additional adult support for the students. She worked on social skills with students and on
teaching independence. Although her class followed the same 200 minute a day schedule as
other District Kindergarten classes, she also had early and late class time available where
students could meet in even smaller groups to work on social and academic skills.

122. The|EP team then discussed the benefits for Student of an SDC as opposed to
placement in a general education classroom with supports. Ms. Helm, who had observed
Student in his classroom, opined that she did not think Student had the skills to access a
genera education classroom at the time, even with support from an SLP and an occupational
therapist. She felt that having an aide in a general education classroom would decrease
rather than increase his independence. At hearing Ms. Helm stated that it was apparent
Student did not have Kindergarten skills at that time because he had such a short attention
gpan and his expressive language skills were considerably delayed. Ms. Helm was avery
experienced special education professional. Her demeanor at hearing inspired confidence in
her opinions. She was forthright and to the point. She convincingly explained why she
believed that a general education classroom would not have met Student’ s needs at the time
of the February 5, 2010 |EP meeting.

123. ThelEP team discussed a continuum of placement options for Student. The
team discussed his present general education placement and why it was not meeting
Student’ s needs. It discussed a general education placement with one-on-one aide support,
which was the preference of Student’ s representatives. The team also discussed resource
specialist support, related services that would benefit Student, and placement in an SDC
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class. School Psychologist Wendy Carey did not believe that Student would benefit from a
resource program because it would constitute a maximum of 49 percent of Student’ s school
day. Student would haveto be in general education at least 51 percent of thetime. Ms.
Carey believed that being in a general education classroom for that amount of time was too
much of adistraction for Student. Ms. Overturf, Student’ s teacher, agreed that her genera
education classroom was not appropriate for him.

124. Ultimately, the District offered Student placement as follows:. @) placement in
ahighly structured, language-based SDC, first in Kindergarten and, for the following school
year, inasimilar first grade class; b) speech and language therapy three times aweek for 15
minutes each session in asmall group setting; ¢) participation in the extended school year
program for special education students; and d) transportation to and from school if Student
attended the SDC, which was not located at his home school. The District aso offered
Student an OT assessment. Student did not present any evidence at hearing that the SDC
program the District offered was not appropriate for him, that a general education classroom
would have been the least restrictive environment for him, that he required a one-on-one aide
to access his education, that the speech and language services offered were inappropriate, or
that the IEP the District offered wasin any way legally deficient.

125. Mother chose not to participate at all during the |EP meeting. Rather, her
representatives were the only ones who commented during the meeting or offered
suggestions or input regarding Student’s |EP. Mother did not agree to the | EP proposals and
therefore did not sign the 1EP on the day of the meeting giving her consent. Additionaly,
Mother’ s representatives would not permit her to sign the |EP document to indicate that she
had received the procedural safeguards, that she had attended the |EP meeting, or that she
had an opportunity to help develop the IEP.

March 12, 2010 |EP Meeting

126. Mother’ s representatives informed the District that they wished to continue the
| EP meeting to further discuss Student’ s assessments and to discuss additional assessments.
The District noticed a meeting for March 12, 2010, in response to this request. All required
| EP members attended the meeting.

127. At the meeting, the District presented Student’ s language and communication
goalsthat his representatives had wanted to be re-written. In response to the input from
Student’ s representatives, the District split one of the draft goals into two separate goals so
that one goa would specifically address Student’ s morphological deficits.

128. Student’s advocate had a discussion with District |EP team members about
whether Student should be assessed for autism although Student had no prior diagnosisin
that area. Ms. Helm explained that the District could not diagnose Student with autism,
although it could determine if a student exhibited “autistic-like behaviors’ as defined in the
California Education Code.
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129. Student’s advocate also presented the District with alist of assessments that
Student’ s representatives were requesting for him. Thelist isalmost six pageslong and
specifically describes the assessments requested, what type of test instruments the District
should use, the specific sub-test areas to be assessed, and the type of observations to be
included. In addition to school observations, Student requested observations in his home and
when he was alone. The assessments requested were in the areas of: a) auditory skills; b)
fine motor skills; ¢) gross motor skills; d) afunctional analysis assessment (FAA); €)
audiology; f) eyesight and vision; and g) assistive technology.

130. TheDistrict IEP team members indicated to Student’ s advocate that the
District would respond to the assessment request within 15 days.

131. Except for hisfine motor skill deficits and the District’ s failure to assess
Student’s OT needsin atimely fashion as discussed above, Student presented no evidence at
hearing that he required the other assessments he requested at the March 12, 2010 IEP
meeting. Student presented no evidence that he exhibited any hearing or vision problems,
and presented no evidence that he had auditory processing deficiencies or that there was a
reason for the District to suspect that he might have them. He presented no evidence that his
behavior in class was self-injurious or injurious to others or that instructional behavioral
interventions would not be successful so asto warrant an FAA. Finaly, Student presented
no evidence whatsoever that he required assistive technology or that an assistive technology
assessment was warranted.

132. The Digtrict IEP team members again discussed why they believed Student
required placement in a highly structured classroom that would address his need for
simplified instructions, short work segments, modified assignments at his present
instructional level, built-in breaks and incentives, visual reinforcers and schedules, increased
adult support, small group instruction throughout the school day, and a consistent routine.
They explained that Student needed to develop compliance with adult directions, to increase
his attention span, to learn to follow a classroom routine, and needed to acquire pre-academic
and beginning academic skills. Student’ s advocate indicated that Parents wanted Student to
remain in ageneral education classroom with supports. Ms. Helm again explained that the
District IEP team members believed that Student’ s needs could not be addressed in a genera
education classroom due to hisinattention, limited pre-academic skills, and inability to
follow the classroom routine. Student’ s advocates wanted to defer decision on Student’s
placement offer until more assessments could be done. However, they gave no specific
reasons why they did not believe an SDC class for Student was inappropriate or why a
genera education placement, even with an aide, would address his needs and alow him to
access the curriculum.

133. Student’s advocate wanted to know if the District would provide counseling to
Student to address his behavior issues. Ms. Helm, speaking for the District |EP team
members, responded that Student’ s behavioral issues did not require counseling. Student
presented absolutely no evidence at hearing that he required any type of counseling during
the time period covered by the instant case.
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134. Mother did not agreeto the IEP. Again, she would not even sign to
acknowledge she had attended the meeting or that she had been offered a copy of procedural
safeguards.

135. Thereisno persuasive evidence that the District prevented Mother or her
representatives from participating in either the February 5 or March 12, 2010 |EP meetings.
Mother’ s lack of participation was of her own choosing. The evidence, through the IEP
meeting notes and the credible testimony of District witnesses at hearing, supports a finding
that Student’ s advocates were given an opportunity to participate in the meeting. The
District discussed al aspects of the IEP with them, asked for their input, made modifications
and added a goal at their suggestions, and discussed placement possibilities with them.
When Student’ s advocate stated that Parents preferred a general education placement with
supports for Student, the District demonstrated that it was ready to further discuss the issue
by asking for specific reasons Parents did not approve of the District’s proposed offer of
placement. Student’s advocate declined to enter into a discussion concerning why Parents
were rejecting the placement offer or why they felt their requested placement would permit
Student to access his education. The lack of further discussion, therefore, cannot be
attributed to the District.

136. Student provided no persuasive evidence at hearing that the February 5 and
March 12, 2010 IEP s (hereafter collectively referred to asthe March 12, 2010 |EP) were
procedurally or substantively defective. Student provided no evidence whatsoever that the
proposed goals, placement offer, and related services were not reasonably calcul ated to meet
his needs and to provide him with meaningful educational benefit.

Whether Parents Consented to Parts of the March 12 or September 21, 2010 IEP’sor
to the Didtrict’ s March 22 or November 23, 2010 Assessment Plans

137. Themain thrust of Student’sissuesregarding calendar years 2010 and 2011
concern his contention that the District failed to implement parts of his March 12 and
September 21, 2010 IEP's, and failed to assess him after Mother gave consent to both IEP's
and to two different assessment plans. The District’s position isthat it never received
sufficient informed consent to enable it to either implement the IEP s or to assess Student.

138. On March 15, 2010, Student’ s attorney, Jennifer Guze Campbell, sent a letter
to the District’ s attorney stating that, on behalf of Mother, the law firm consented to the
following aspects of the March 12, 2010 IEP: a) the description of Student’ s disabling
condition; b) the proposed speech and language services; and ¢) each of the proposed goals.

139. On March 22, 2010, Ms. Helm wrote to Ms. Campbell agreeing to: a)
administer additional speech and language tests to Student; b) perform an OT evauation as
the District had previoudly offered; ¢) conduct an adaptive physical education evaluation; d)
conduct afunctional behavior analysis (FBA) to determine if Student needed a behavior
support plan; and €) additional assessment to address whether Student was also eligible under
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the category of autistic-like behaviors. Ms. Helm indicated that all staff members who would
perform the assessments were qualified to do so. She also explained that since there was no
evidence that Student had any vision or hearing deficits that would warrant assessment the
Didtrict therefore declined to conduct assessmentsin those areas. She explained that Student
was not exhibiting the type of behavior that would warrant an FAA. Ms. Helmincluded an
assessment plan for Parents to sign their consent. She also sent a copy of her letter and the
assessment plan directly to both Father and Mother.

140. On March 25, 2010, Ms. Campbell wroteto Ms. Helm. In her letter she stated
that SELF consented to the March 22 assessment plan on behalf of Mother. She did not
make any reference to Father. Ms. Campbell did not include a copy of the proposed
assessment plan with her letter signed by either Mother or any attorney from SELF. Shedid
not include anything from Mother authorizing her attorneys to consent on her behalf or
indicating that they had the authority to make determinations regarding Student’ s education.
She did not state that Father had authorized Mother or SELF to speak on his behalf.

141. Thereisno indication of any communications between the parties concerning
the March 12 IEP or the March 22 assessment plan from March 25 to August 24, 2010. In
response to an email from District’ s attorney Mr. Bathen, Ms. Campbell wrote a letter to him
stating that Mother, through her counsel, had consented to the assessment plan in Ms.
Campbell’ s letter of March 25. Ms. Campbell also included another copy of that letter but
did not include a signed assessment plan.

142. The District convened an addendum | EP meeting for Student on September
21, 2010. All legdly required |EP team members were present. Both Mother and Father
attended the meeting. They were accompanied by their two educational advocates. By the
time the meeting took place, Student had begun attending a general education first grade
class at his home school since his parents had never consented to the District’ s proposed
SDC placement.

143. At the meeting, Student’ sfirst grade teacher Heidi Kendle™ discussed his
progressin her classto date. She explained that Student could sit for 10 minutes, but only
with re-direction, that he flailed his hands and shouted out at times that the work was too
hard for him. Student was often out of hisseat. His could only write some letters and
numbers and had difficulty writing hisname. Hisreadingwasat a“Pre A” level.

144. The |EP team discussed Student’s present levels of performance in the area of
mathematics. Student’ s math abilities were below Kindergarten level. Student’s advocate
and histeacher had a discussion about Student’ s deficits. Ms. Kendle informed him that
Student needed help with reading, math, writing, and speech.

4 Ms. Kendle did not testify at the hearing.
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145. TheDisgtrict IEP team members, including its attorney, explained that no part
of the March 12, 2010 | EP had been implemented because Parents had not consented to it.

146. Vonnie Casalegno, an SDC teacher, described the program in her classroom,
which was structured much as was the Kindergarten SDC program the District had offered to
Student in the March 12 IEP. Parents had moved since the March 12 |[EP meeting. Although
still residing within the District’ s boundaries, they now had a different school of residence.
Ms. Casalegno’s SDC class was located at Student’ s new home school. The District offered
Parents an opportunity to observe her classroom that day.

147. A Disgtrict IEP team member asked Parentsto clarify their concerns and what
they wanted the District to help them. Student’ s advocate discussed some of their concerns.

148. The meeting adjourned briefly so that Parents could observe Ms. Kendle's
classroom. After the meeting resumed, the | EP team discussed what Parents had observed.
The meeting adjourned briefly so that Parents could speak privately with their advocates.
When they returned to the meeting, their advocates and the District team members discussed
the relative benefits of an SDC placement over a general education placement for Student.
Ultimately, the District then modified its March 12, 2010 | EP offer by offering Student
placement in an SDC class at his home school. All other portions of its offer remained the
same.

149. Neither Parents nor their advocates requested that a discussion be held
specifically on Student’ s present speech and language levels, although his speech and
language needs were briefly addressed in the context of the general discussion of his progress
infirst grade. Since the September 21 |EP meeting was an addendum to March 12 meeting,
there was no legal requirement for the District to specifically review all of Student’s present
levels of performance, develop new goals, or offer anew IEP.

150. Neither Mother nor Father signed the IEP or initialed any part of it.

151. TheDistrict sent another assessment plan for Student dated November 23,
2010. The plan was emailed to Student’ s attorney. The plan indicated that the District
wished to conduct assessmentsin the areas of social/emotional, motor performance and
physical fitness, psycho-motor development and perception, language/speech/communication
development, and conduct FBA and an audiological assessment. By letter dated December
10, 2010, Mss. Campbell consented to the plan on behalf of Mother. Ms. Campbell did not
sign the assessment plan itself and did not include a plan signed by Mother.

152. On December 17, 2010, the District’ s atorney, Mr. Bathen, replied to Ms.
Campbell’sletter. He reiterated the District’s position that it needed the parent/guardian to
sign the assessment plan itself. Heincluded another copy of the plan with hisletter.

153. Neither Mother nor Mother’s attorneys ever signed either of the District’s
proposed assessment plans or the March 12 or September 21, 2010 IEP’'s. Neither Mother
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nor her attorneys ever clarified whether Mother or her attorneys had authority to consent on
behalf of Student’ s Father. Father also never signed either |EP or either assessment plan.

154. Student failed to present any persuasive evidence at hearing regarding what
educational benefit he may have lost because the District did not implement his March 12 or
September 21, 2010 IEP's. Likewise, Student failed to present any evidence at hearing
demonstrating that he required any of the assessments contained in the District’s March 22 or
November 23 assessment plans, or that he suffered any loss of educational benefit because
the assessments were not administered. Nor did he present any evidence of how his parents
rightsto participate in his |EP process were impeded because of the District’ s failure to
implement his |EP's or administer the assessments.

155.  Student has never contended that any of the assessments proposed by the
District are inappropriate. Indeed, the District’ s proposed assessments substantially mirror
the assessments requested by Student at the March 12, 2010 | EP meeting.

Calendar Year 2011

156. Throughout the first few months of 2011, Mother, through her attorneys,
continued to take the position that she had consented to the March 12 and September 21,
2010 IEP s and to the March 22 and November 23, 2010 assessment plans based on the
letters from Ms. Campbell to the District giving consent. Even though several copies of both
assessment plans and both I1EP’ s were provided to Ms. Campbell and Mother, no one ever
signed the plans or the |EP document.

157. The Digtrict continued to reiterate to Ms. Campbell that it needed a signature
from a parent/guardian to begin the assessments and to implement the IEP's.

158. Because of the dispute regarding consent, the assessments were not
administered and the |EP s were never implemented during the time period covered by this
case.

159. Student failed to provide any convincing evidence at hearing that Parents
right to participate in the |EP process was impeded, that hisright to receive a FAPE was
impeded, or that he was deprived of educational benefits because he was not assessed or
because the |EP’ s were not implemented.

District’s Issues

160. TheDisgtrict’sfirst issue (identified asissue six above) basically asks whether
it was required to implement Student’s 2010 IEP s despite the lack of specific written
consent from Student’ s parents. As explained above, Student’s and Mother’ s legal team took
the position that Mother consented to the 2010 IEP' s (as well as to the 2010 assessment
plans) through her attorney’ s letters in which the attorney, as Mother’ s legal representative,
gave consent. Asdiscussed below in the Legal Conclusions, the letter from Mother’s
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attorney did not constitute sufficient informed consent of both of Student’s parents. The
Didtrict, therefore, was not required to implement Student’s March 12 and September 21,
2010 IEP s or to administer the assessments detailed in the March 22 and November 23,
2010 assessment plans.

161. District’s second issue (identified as issue seven above) basically queries
whether the District’ s March 22 and November 23, 2010 assessment plans were appropriate
and whether the District may assess Student in accordance with the plans even absent
concrete consent from Parents.

162. District IEP members Julie Helm, Wendy Carey, Carey Smith, and Na
Nguyen, credibly testified at hearing that Student had suspected deficits that warranted
further assessment in 2010. As discussed above, Student’s Mother, through her
representatives, had requested the District to administer numerous assessments to Student.
The District’ s March 22 and November 23, 2010 assessment plans cover the mgjority of the
assessments that Student had requested. Student presented no evidence to counter the
District’ s assertion that its proposed assessments were appropriate.

Remedies and Compensatory Education

163. AnALJhasbroad discretion to remedy adenial of FAPE and may, among
other things, order a school district to provide compensatory education or additional services
to the student involved. Any such award must be based on a highly individualized
determination. The ALJmay a so make an award based on equitable considerations.

164. Asset forthin Factual Findings 67 and 93-96, Student has proven by a
preponderance of evidence that the District failed to assess Student’s OT needsin atimely
manner. Asdiscussed more fully below, Student is entitled to aremedy as aresult of this
failure. The ALJ shall order the District to provide Student with 20 hours of additional
occupational therapy sessions to compensate him for the loss of OT services due to the
Didtrict’ sfailure to perform an OT assessment at the start of the school year in September
2009. Student hasfailed to meet his burden of proof asto all other alegationsand is
therefore not entitled to any other remedies.

165. Sincethe District has demonstrated that Student’ s parents did not give
adequate consent to the March 12 and September 21, 2010 IEP's, the District is entitled to an
order that it did not fail to implement Student’s I[EP' s at any time during the time period
covered by this case. Additionally, the District has demonstrated that its proposed
assessment plans dated March 22 and November 23, 2010, are appropriate and that Parents
did not give adequate consent to them. To the extent that the assessments have not already
been conducted, the District is entitled to an order that it may assess Student pursuant to
those assessment plans without further parental consent.

LEGAL CONCLUSIONS
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1 The petitioning party has the burden of persuasion. (Schaffer v. Weast (2005)
546 U.S. 49, 56-62 [126 S.Ct. 528, 163 L.Ed.2d 387].) Therefore, Student has the burden of
persuasion on issues one through five. The District has the burden of proof onissuessix and
seven.

Issue One: Student Has Failed to Prove an Exception to the Statute of Limitations

2. Student contends that the two-year statute of limitations applicableto IDEA
cases does not apply because the District did not provide Student’ s mother with a copy of the
procedural safeguards at Student’ sinitial |EP meeting on February 10, 2008. Student
therefore contends that the instant case should encompass all issuesraised in his due process
complaint for calendar year 2008, even those that arose prior to October 8, 2008, when the
two-year statute of limitations began based upon the filing of hisfirst due process complaint
on October 7, 2010. The District disagrees and contendsthat all of Student’s claims prior to
October 8, 2008, are time-barred. As discussed below, the two-year statute of limitations
bars Student’ s claims prior to October 8, 2008, because Student has failed to prove an
exception to the statute of limitations.

3. Under the IDEA, eligible children with disabilities are entitled to FAPE, which
means special education and related servicesthat are available to the child at no charge to the
parent or guardian, meet State educational standards, and conform to the child’s
individualized education program. (See 20 U.S.C. 88 1400(d), 1401(3), 1401(9), 1401(29),
1412(&); Ed. Code, 88 56001, 56026, 56040.)

4. After the IDEA was reauthorized, effective July 1, 2005, it provided that a
notice of procedural safeguards must be given by a school district to a parent of a child with
adisability a minimum of once ayear and/or: A) upon initial referral for assessment or
parent request for assessment; B) upon filing arequest for a due process hearing; or C) upon
parent request. (20 U.S.C. § 1415(d)(1)(A); 34 C.F.R. § 300.504(a) (2006)™ (adding that a
notice must aso be given when an eligible student’ s placement is changed for violating a
code of conduct).) From September of 2003 through October 5, 2007, the Education Code
provided that a notice of procedural safeguards must be given by a school district to a parent
of achild with adisability at a minimum: A) upon initial referral for assessment; B) upon
notice of an IEP meeting or reassessment of the child; or C) when arequest for due process
wasfiled. (Former Ed. Code, § 56301.)

5. The Education Code was subsequently amended. The present version of
Education Code, section 56301, subdivision (d)(2), aswell asthe version in effect during
2008, states that a school district is required to provide to parents a copy of their rights and
procedural safeguards only one time a school year, except that a copy shall also be givento

15 All references to the Code of Federal Regulations are to the 2006 edition.
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parents: A) upon initial referral or parental request for assessment; B) upon receipt of the
first state complaint under Section 56500.2 in a school year; C) upon receipt of the first due
process hearing request under Section 56502 in a school year; D) when a decision is made to
make aremoval that constitutes a change of placement of an individual with exceptional
needs because of aviolation of acode of pupil conduct in accordance with section
300.530(h) of title 34 of the Code of Federa Regulations; and E) upon request by a parent.

6. A request for adue process hearing “shall be filed within two years from the
date the party initiating the request knew or had reason to know of the facts underlying the
basisfor therequest.” (Ed. Code, § 56505, sub. (1).) Thistime limitation does not apply to a
parent if the parent was prevented from requesting the due process hearing due to either: 1)
Specific misrepresentations by the local educational agency that it had solved the problem
forming the basis of the due process hearing request; or 2) The withholding of information
by the local educational agency from the parent that was required to be provided to the parent
under special education law. (Ibid., see 20 U.S.C. 8§ 1415(f)(3)(D).) Common law or
equitable exceptions to the statute of limitations do not apply to IDEA cases. (P.P. exrdl.
Michael P. v. West Chester Area School Dist. (E.D. Pa. 2008) 557 F.Supp.2d 648, 661-662.)
A claim accrues for purposes of the statute of limitations when a parent learns of the injury
that is abasis for the action, i.e., when the parent knows that the education provided is
inadequate. (M.D. v. Southington Board of Ed. (2d Cir. 2003) 334 F.3d 217, 221.) In other
words, the statute of limitations begins to run when a party is aware of the facts that would
support alegal claim, not when a party learnsthat it hasalegal claim. (See El Pollo Loco,
Inc. v. Hashim (9th Cir. 2003) 316 F.3d 1016, 1039.)

7. Student argues that an exception to the statute of limitations applies because
the Didtrict failed to give Mother a copy of the procedural safeguards at hisinitial I1EP
meeting on February 19, 2008. However, in 2008 the District was not legally required to
provide parents with a copy of the procedural safeguards at | EP meetings. It was required to
provide a copy upon initial referral or parental request for assessment. The testimony of Ms.
Garcia supports a finding that Mother received a copy the procedural safeguards at the time
she signed Student’ sinitial assessment plan. Additionally, athough Mother said she did not
receive a copy at the |EP meeting, she could not recall if the District failed to send her a copy
at alater date. Student thus has failed to meet his burden of proof that an exception to the
statute of limitations based on failure to provide a notice of procedural safeguards applied at
any time. Student did not present evidence that there was any other information that should
have been, but was not, provided by District.

8. Student’ s claims prior to October 8, 2008, are barred by the applicable statute
of limitations and hisissues 2(a), 2(b), 2(c), and 2(d) are therefore dismissed. (Factual
Findings 8 and 33-39; Lega Conclusions 1-8.)

Calendar Year 2008: Issues 2(e) and 2(f)

Definition of FAPE
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0. Under both State law and the federal IDEA, students with disabilities have the
right toaFAPE. (20 U.S.C. §1400; Ed. Code, § 56000.) A FAPE means special education
and related servicesthat are available to the child at no charge to the parent or guardian, meet
state educational standards, and conform to the child’sIEP. (20 U.S.C. § 1401(9).) “Specia
education” isinstruction specially designed to meet the unique needs of a child with a
disability. (20 U.S.C. § 1401(29).) “Related services’ are transportation and other
developmental, corrective and supportive services as may be required to assist the child in
benefiting from special education. (20 U.S.C. § 1401(26); Ed. Code, § 56363, subd. (a) [In
Cdlifornia, related services are called designated instruction and services].) “Related
services’ include speech-language therapy and occupational therapy. (34 C.F.R. § 300.34

(@.)

10.  InBoard of Education of the Hendrick Hudson Central School District, et al.
v. Rowley (1982) 458 U.S. 176, 201 [102 S.Ct. 3034, 73 L.Ed.2d 690] (Rowley), the Supreme
Court held that “the ‘basic floor of opportunity’ provided by the [IDEA] consists of accessto
specialized instruction and related services which are individually designed to provide
educational benefit to” a child with special needs. Rowley expressly rejected an
interpretation of the IDEA that would require a school district to “ maximize the potential” of
each special needs child “commensurate with the opportunity provided” to typically
developing peers. (Id. at p. 200.) Instead, Rowley interpreted the FAPE requirement of the
IDEA as being met when a child receives access to an education that is “ sufficient to confer
some educational benefit” upon the child. (Id. at pp. 200, 203-204.) In resolving the
question of whether a school district has offered a FAPE, the focus is on the adequacy of the
school district’s proposed program. (Gregory K. v. Longview School District (9th Cir. 1987)
811 F.2d 1307, 1314.) A school district is not required to place a student in a program
preferred by a parent, even if that program will result in greater educational benefit to the
student. (Ibid.) For aschool district’s offer of special education servicesto adisabled pupil
to constitute a FAPE under the IDEA, a school district’s offer of educational services and/or
placement must be designed to meet the student’ s unique needs, comport with the student’s
|EP, and be reasonably calculated to provide the pupil with some educational benefit in the
least restrictive environment. (Ibid.) Whether a student was denied a FAPE is determined
by looking to what was reasonable at the time, not in hindsight. (Adamsv. State of Oregon
(9th Cir. 1999) 195 F.3d 1141, 1149, citing Fuhrman v. East Hanover Bd. of Education (3d
Cir. 1993) 993 F.2d 1031, 1041.)

Procedural Violations

11  The congressional mandate to provide a FAPE to children includes both a
procedural and a substantive component. In Rowley, supra, 458 U.S. at p. 205, the United
States Supreme Court utilized atwo-prong test to determine if a school district had complied
withthe IDEA. First, thedistrict isrequired to comply with statutory procedures. Second, a
court will examine the child’ sindividual education program to determine if it was reasonably
calculated to enable the student to receive some educationa benefit (See aso, W.G. v. Bd.
of Trustees of Target Range Sch. Dist. No. 23 (9th Cir. 1992) 960 F.2d 1479, 1483 (Target
Range).)
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12.  ThelDEA requiresthat a due process decision be based upon substantive
grounds when determining whether the child received a FAPE. (Ed. Code, § 56505 (f)(1).)
A procedural violation therefore only requires aremedy where the procedural violation
impeded the child’ sright to a FAPE, significantly impeded the parent’ s opportunity to
participate in the decision making process regarding the provision of a FAPE to the parent’s
child, or caused a deprivation of educational benefits. (20 U.S.C. 8§ 1415(f)(3)(E); Ed. Code,
§ 56505, subd. (j); Rowley, supra, 458 U.S. at pp. 206-07; see also Amanda J. v. Clark
County School Dist. (9th Cir. 2001) 267 F.3d 877.) Procedural violations which do not result
in aloss of educational opportunity or which do not constitute a serious infringement of
parents opportunity to participate in the |EP formulation process are insufficient to support a
finding that a pupil has been denied afree and appropriate public education. (W.G. v. Board
of Trustees, supra, 960 F.2d at p. 1482.)

13. Procedural errors during the |EP process are subject to a harmless error
analysis. InM.L., et al., v. Federal Way School District (9th Cir. 2004) 394 F.3d 634, fn. 9,
the Ninth Circuit decided that failure to include aregular education teacher at the IEP team
meeting was a procedura violation of the IDEA. Ultilizing the harmless error analysis, the
court determined that the defective |EP team was negatively impacted in its ability to
develop a program that was reasonably calculated to enable M.L. to receive educational
benefits. (Ibid.) In separate opinions, concurring in part and dissenting in part, Judges Gould
and Clifton agreed that the procedural error was subject to a harmless error test, and
considered whether the error resulted in aloss of educational opportunity to M.L., but
disagreed in their conclusions. (ld. at pp. 652, 658.)*°

14. A fallureto implement a student’s |[EP will constitute aviolation of the
student’ sright to a FAPE if the failure was material. Thereisno statutory regquirement that a
school district perfectly adhere to an I1EP and, therefore, minor implementation failures will
not be deemed adenia of FAPE. A materia failure to implement an |EP occurs when the
services a school district provides to a student with unique needs fall significantly short of
the services required by the student’s |EP. (Van Duyn, et al. v. Baker School District 5J (9th
Cir. 2007) 502 F.3d 811 (Van Duyn).)

15.  Student allegesthat the District failed to provide him with the 100 minutes a
week of speech and language services (in two, 50-minute sessions) as required by his
February 19, 2008 IEP. However, the evidence does not support Student’s contention. The
| EP provided Student with the speech and language sessions at Columbus High Schooal,
where the District had a speech and language center for preschool children. Mother began
taking Student and his brother to the sessions. Mother also enrolled Student in a Head Start

16 Judge Alarcon, the author of the opinionin M.L., utilized a structural defect
analysisin concluding that the failure of a general education teacher to participate in the IEP
process denied M.L. a FAPE.
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preschool, which isnot run by the District. Someone from the District informed Mother that
the District was going to begin providing speech therapy onsite at another Head Start school.
Because it would be more convenient for Student to have the therapy at the school he was
attending, Mother enrolled Student at the other school site. For unknown reasons, the
District never followed through with providing the onsite speech therapy. (Factual Findings
24-32.)

16.  Mother found it increasingly difficult to transport Student from his preschool
to the speech therapy sessions at Columbus due to her work schedule. Additionally, although
Student and his brother originally had a group session, they would not focus on the therapy
when together so the District decided to give them the speech therapy separately. Student
had a hard time waiting for his brother’ s sessions to end, particularly since there was no
shade outside the classroom where the therapy occurred. By early 2009, Mother ceased
taking the boys to their speech therapy. (Factua Findings 40-47)

17.  Ms. Cross, Student’s SLP, offered to change the time of his sessionsto
accommodate Mother’ s difficulties, but this apparently did not solve Mother’ s issues with
the therapy. Mother did not request an |EP meeting to discuss her difficultiesin taking
Student to his speech therapy. She did not request another location for the sessions. She
simply eventually ceased taking Student to receive histherapy. The District did nothing to
prevent Student from receiving his services. It was ready, willing, and able to implement
Student’ s |EP. Student has failed to meet his burden in thisregard. (Factual Findings 40-47;
Legal Conclusions 1 and 9-17.)

18.  Student also contends that the District failed to provide him with the 100
minutes per week (in two, 50-minute sessions) of English language devel opment required by
his|EP. The District offered Student EL D because his school enrollment forms indicated
that Spanish aswell as English was spoken in his home. District witnesses Patricia Garcia
and Christine Alcan, who were |EP team members at Student’ s February 19, 2008 |EP
meeting, explained to Mother that ELD would be integrated into Student’ s speech and
language sessions because Student was not attending a District special day class. The
District does not have general education preschool classes and therefore does not provide
separate EL D support to general education preschool children such as Student. Mother
testified that she did not realize that the two types of therapy were integrated. However, the
evidence supports the District’ s position that the integration of the sessions was contemplated
at the time the |EP was developed. Mother never confronted the District or otherwise
guestioned the fact that she was only told to bring Student to Columbus twice aweek for
two, 50-minute sessions. She never asked anyone at the District, including Ms. Cross who
was providing the speech language therapy, why Student was not receiving separate sessions.
Her contention at hearing that she thought the ELD would be given separately was therefore
unpersuasive. (Factual Findings4, 12, 20, 27, 28, 32, and 48-52.)

19.  Additionally, Student hasfailed to demonstrate that he suffered aloss of

educational benefit or was denied a FAPE even if the District failed to provide the ELD
services. The evidence demonstrates that Student was more conversant in English than in
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Spanish. The District assessed him in English because he answered all questionsin English.
Student put on no evidence that he required the ELD services. (Factual Findings 48-52.)

20.  Student hastherefore failed to meet his burden of proof that the District failed
to provide him with ELD services pursuant to his |EP. (Factual Findings 4, 12, 20, 27, 28,
32, and 48-52; Legal Conclusions 1, 9-14, and 18-20.)

Calendar Year 2009
Failure to Implement Sudent’ s February 19, 2008 IEP ( Issue 3(a))

21.  Student contends that the District failed to provide him with speech and
language therapy and EL D support from the beginning of 2009 until June 15, 2009.
However, as discussed above, the District was ready to provide speech and language therapy
and ELD support to Student if Mother brought him to the sessions. Mother did not do so.
As discussed above, Student has failed to prove that his failure to receive the benefits of his
|EP was due to any refusal or inability to do so on the part of the District. (Factual Findings
4,12, 20, 27, 28, 32, and 48-52; Lega Conclusions 1, 9-14, and 18-21.)

Failure to Hold Student’ s February 19, 2009 Annual 1EP Meeting (Issue 3(a))

22. Asdated in Factual Findings 54-58, Ms. Cross and Ms. Alcan attempted to
contact Mother by telephone to arrange a date and time for Student’ s 2009 annual |EP
meeting. They each left several messages but Mother did not return the calls until March
2009, when she spoke with Ms. Alcan. Mother informed Ms. Alcan at that time that she was
not going to bring Student to speech language therapy for the remainder of the school year
because of her difficulty getting him to the class. Mother said that she would come to the
school at the end of the school year for the IEP meeting. The District agreed to hold the
meeting at that time.

23.  Student’s position is that the District should have held the meeting without the
participation of Student’s parents. However, the Didtrict attempted to get Parentsto
participate and then postponed the |EP meeting at Mother’ s request so that Mother would be
in attendance. Student’ s position putsthe District in a“damned if you do, damned if you do
not” position: had the District held the meeting without Parents' participation, it would have
opened it to due process charges for holding a meeting without them. By postponing the
meeting at Mother’ s request, it resulted in the present due processfiling. (Factual Findings
54-58.)

24.  TheDidtrict’s decision to postpone the meeting was the better one, particularly
given the lack of attendance by Student at his speech language therapy sessions. The District
was attempting to comply with its obligation under Education Code, section 56341.5,
subdivisions (d), (c), and (g) to ensure that a student’ s parents attend | EP meetings, that the
meetings be scheduled at mutually agreeable times, and that the District do whatever it can to
ensure parent participation. It would be inequitable to fault the District under the
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circumstances of this case for not holding the IEP meeting in February 2009 without the
presence of Student’s parents.

25. Thefailureto hold an |EP meeting in atimely manner is a procedural
violation. In order to prove a substantive violation of the IDEA, Student was required to
show that hisright to a FAPE was impeded, that he |ost educational benefit, or that his
Parents' right to participate in his 1EP process was impeded. Student has failed to do so.
Rather than impeding Parents’ rights, the District’ s decision to postpone Student’ s annual
| EP meeting guaranteed their right to participate in the process. Student has not presented
any evidence of how hisright to a FAPE was impeded or what educational benefit he lost by
the postponement of the meeting. Mother was the only non-District witness Student
presented at hearing and she failed to give any testimony addressing how Student may have
lost any educational benefits by the postponement of the IEP meeting. Student has therefore
failed to meet his burden of proof on thisissue. (Factual Findings 54-58; Legal Conclusions
1, 9-11, and 22-25.)

Failure to Assess Student in All Areas of Suspected Disability (Issue 3(c))

26.  Student contends that the District should have administered assessments to
him in the areas of assistive technology, occupational therapy, hearing and vision, and should
have administered afunctional analysis assessment to him to address behavior issuesin
2009. Other than in the area of occupational therapy, Student has failed to prove thisissue.
With regard to assistive technology and vision and hearing, Student failed to provide any
evidence whatever that he had suspected disabilitiesin those areas. There was no evidence
presented that Student has hearing or vision deficits or that he would have required assistive
technology as a preschool student or Kindergartener to access his education. (Factual
Findings 5, 9-23, and 25-26.)

27.  Student’s contention that he should have had afunctional analysis assessment
is also not supported by the evidence. An FAA isonly required when a student exhibits
behaviors that are self-injurious, assaultive, or cause serious property damage, and when
interventionsin a student’s |EP have been tried and have proven ineffective. (Cal.Code
Regs,, tit. 5, 8§ 3052, subd. (b).) The failureto administer an FAA may constitute a
procedural denia of FAPE. (Parkv. Anaheim Union High School Dist. (9th Cir. 2006) 464
F.3d 1025, 1032.) Here, Student has failed to demonstrate that his behavior was self-
injurious, that he was causing injury to other students, or that he was damaging property.
The only evidence adduced at hearing was that Student was inattentive in class, sometimes
climbed over other children, and occasionally hit them. Student presented no persuasive
evidence that the District should have conducted an FAA. Furthermore, even if an FAA had
been warranted, Student failed to present any evidence that the procedural violation of failing
to administer an FAA resulted in a substantive violation of hisrights or those of his parents.
Student has therefore failed to meet his burden of proof on thisissue. (Factual Findings 64-
75, Legal Conclusions 1, 9-13, and 26-27.)
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28.  However, Student has met his burden of proof that the District should have
administered an occupational therapy assessment to him after his Mother stressed her
concerns about Student’ s fine motor deficits at his June 15, 2009 |EP meeting. Mother
discussed with the |EP team the information Student’ s teacher had provided regarding his
fine motor difficulties. She aso discussed the struggles she had at home to teach Student
fundamentals such as how to hold a pencil and a crayon and how to write without scribbling.
Ms. Overturf reiterated the difficulties Student had once he began Kindergarten in September
2009. (Factua Findings 59, 64-67.)

29.  Statelaw requiresthat an assessment plan for a student who isreferred for
assessment where there is an intervening school vacation must be devel oped within 15 days
after the end of the vacation. (Ed Code, 8 56321, subd. (a).) Instead of assessing Student,
the District chose instead to have its occupational therapist Na Nguyen conduct an OT
screening. This screening was not even done until December 1, 2009, which is three months
after Student began Kindergarten. Ms. Nguyen’s conclusion was that an OT assessment was
warranted. She later found Student eligible for OT services. Histeacher, Ms. Overturf,
noticed Student’ s fine motor difficulties aswell soon after he started Kindergarten. Itisclear
that Student had fine motor deficits that should have been addressed when he started
Kindergarten but were not due to the District’s failure to assess him. Student therefore
suffered aloss of educational benefit —the loss of OT sessions and assistance in overcoming
his OT deficits — because his OT needs were not identified when he started Kindergarten.
(Factual Findings 59-68; 93-96; Lega Conclusions 1, 9-13, 26-29.)

Failure to Provide Progress Reports (Issue 3(d))

30. TheDistrict did not provide progress reports to Mother for the first half of
2009. However, since Student was not attending his speech and language therapy sessions,
there was nothing for Ms. Crossto report. Therefore, even assuming that a procedural
violation occurred, Student has failed to demonstrate that either his rights or those of his
parents were substantively violated. Additionally, Student failed to present any evidence
with regard to whether Mother did or did not receive progress reports after Student began
Kindergarten in September 2009. Student has therefore failed to meet his burden of proof on
thisissue. (Factual Findings 45-47; Legal Conclusions 1, 9-13, and 30.)

Failureto Provide Procedural Safeguards or an Explanation of Rightsin February
2009 (Issues 3(e) and 3(f))

31. TheDistrict properly postponed Student’ s 2009 annual |EP meeting from
February to June at the request of Mother. At that time, the District provided Mother with a
copy of the procedural safeguards. School districts are only required to provide parents with
acopy of procedural safeguards after an initial assessment referral, and, except for
circumstances not at issue in this case, once each school year after that. Mother received a
copy of the safeguardsin June 2009, during the 2008-2009 school year. Assuming that this
was the only copy she received during that school year, the District met its minimum legal
obligation at that time. In any case, even if the failure to provide Parents with a copy of their
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rightsin February 2009 was a procedural violation, Student has failed to demonstrate any
substantive impact on hisrights or those of his parents by their lack of receipt of the
procedural safeguards until June 2009. Student has therefore failed to meet his burden of
proof on thisissue. (Factual Findings 54-58; Lega Conclusions4-5.)

Failure to Review Present Levels of Performance or Establish New Goals at the June
15, 2009 |EP Meeting (Issue 3(g))

32.  Federal and State special education law require generally that the |IEP
developed for a child with special needs contain the present levels of the child' s educational
performance and measurable annual goals, including benchmarks or short-term objectives,
related to the child’ s needs. (20 U.S.C. § 1414 (d)(1)(A)(ii); Ed. Code, § 56345, subd. (a).)
The purpose of goals and measurable objectivesis to permit the |EP team to determine
whether the pupil is making progressin an area of need. (Ed. Code, § 56345.) In developing
the IEP, the IEP team shall consider the strengths of the child, the concerns of the parents for
enhancing the education of their child, the results of the initial evaluation or most recent
evaluation of the child and the academic, functional and developmental needs of the child.
(20 U.S.C. § 1414(d)(3)(A).) For each areain which a specia education student has an
identified need, the |EP team must develop measurable annual goals that are based upon the
child’' s present levels of academic achievement and functional performance, and which the
child has a reasonable chance of attaining within ayear. (Ed. Code, § 56344.)

33. Although Student contends that the District failed to review his present levels of
performance at his June 15, 2009 | EP meeting, the evidence does not support this contention.
To the contrary, the |EP team reviewed Student’ s present levels through the information
provided by Mother. The |EP document memorialized those discussionsin the notes section
aswell asin the section of the document entitled Present Levels. (Factual Findings 59-70;
Lega Conclusions 1 and 32.)

34.  Student contends that the team did not establish new goalsfor him. Heis
correct. Theteam determined that it could not establish new goal's because Student had not
attended his speech and language therapy for many months prior to the |EP meeting. There
was no evidence therefore that Student had met his prior goals, all of which addressed his
speech and language deficits. The team therefore determined that Student’s prior goals
would continue in effect until he met them or anew 1EP meeting was convened. Student
therefore had goals for his Kindergarten teacher to implement. There is no evidence that
these goals were no longer appropriate for Student. (Factual Findings 59-70.)

35. However, evenif the failure to write new goalsis determined to be a
procedural violation, Student again failed to produce any evidence of how his parents’ rights
to participate in the | EP process were impeded or how his rights to a FAPE were violated.
Mother participated in the June 15 |EP and was part of the team to determine that Student’s
previous goals would continue to be applied. Student did not address at hearing how, if at
al, hisright to a FAPE were violated by the failure of the District to develop new goals.
Student did not ask any witness who testified at hearing to address how his education might
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have suffered due to the lack of new goals. Student therefore failed to meet his burden of
proof on thisissue. (Factua Findings 59-75: Legal Conclusions 1, 9-13, 32, and 34-35.)

Failure to Arrange for a General Education Teacher or a Special Education Teacher
to Attend the June 15, 2009 |EP Meeting (Issue 3(h))

36.  Education Code section 56341, subdivision (b)(2), provides that the |EP team
shall include not less than one regular education teacher of the pupil, “if the pupil is, or may
be, participating in the regular education environment.” The regular education teacher shall,
“to the extent appropriate,” participate in the development, review, and revision of the
pupil’s 1EP, “including assisting in the determination of appropriate positive behavioral
interventions and strategies for the pupil and supplementary aids and services and program
modifications or supports’ pursuant to section 1414(d) of title 20 of the United States Code.
The District did not invite a general education teacher to the June 15, 2009 |EP meeting.
Thiswas a procedural violation of the IDEA and state law. (Factual Findings 59.)

37.  However, Ninth Circuit opinions have rejected the concept that the failure to
have a general education teacher at an |EP meeting is a “structural defect” or per seviolation
of the IDEA. (R.B. v. Napa Unified School Dist. (9th Cir. 2007) 496 F.3d 932, 938, fn.. 4;
L.M. v. Capistrano Unified School Dist. (9th Cir. 2008) 556 F.3d 900, 909.) Rather, this
procedural violation is harmless error unless Student can demonstrate that there was a
substantive impact on hisrights or those of his parents. He has failed to do so. There was no
guestion but that Student was going to attend a general education Kindergarten classin
September 2009. Student does not contend that anything other than a general education
placement was appropriate for him at the time. Student presented no evidence that the
presence of a general education teacher would have impacted any decisions of the |[EP team
or had any impact on his ability to access his education. The evidence therefore supports a
finding that the failure to have a general education teacher at the June 15 |EP meeting was
harmless error. (Factual Findings 59; Legal Conclusions 1, 11-13, and 36-37.)

38.  Education Code section 56341, subdivision (b)(3), provides that the |EP team
shall also include not less than one specia education teacher of the student, or, if appropriate,
not less than one special education provider of the student. Therefore, although Student
contends that the District was required to have a special education teacher present at the IEP
meeting, the statute only requires that a specia education teacher or a special education
provider be present. Student did not have a District special education teacher. He had not
attended any type of special education class at all; his Head Start preschool offered a general
education placement. Student did have, however, a special education provider: Ms. Cross.
Ms. Cross attended his June 15 IEP meeting. Therefore, the District complied with its
statutory obligations. Student has failed to meet his burden of proof on thisissue. (Factual
Finding 59; Legal Conclusions 1, 11-13, and 38.)

Failure to Assess Sudent before Reducing Speech and Language and ELD Services
(I'ssue 3(i))
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39.  Student’sJune 15, 2009 | EP team reduced his speech and language services
and ELD services from atotal of 100 minutes per week to atotal of 40 minutes per week.
Ms. Cross and Ms. Alcan explained that this was because Student’ s Kindergarten class lasted
only 200 minutes aday and they felt it more important for him to attend class, which had a
language intensive curriculum for al students, rather than to be pulled out from class almost
two hours aweek. Student presented no evidence at all that the 40 minutes a week of
services offered in the IEP failed to provide him with a FAPE. Rather, Student contends that
the District was required to assess him before decreasing (or increasing) his services.

Student offers no legal authority for his contention. The determination of what constitutes
the appropriate placement and services for a student is made by the student’ s | EP team after
evaluating his deficits, his present levels of performance, and hisgoals. That iswhat
Student’ s |EP team did on June 15, 2009. Absent evidence that Student required an
assessment, his |EP team was not required to wait until Student was assessed before
modifying the amount of his speech and language and ELD services. (Factual Findings 71-
75; Lega Conclusions 1, 9-13, and 39.)

Failure to Make an Offer of FAPE in the June 15, 2009 I1EP (Issue 3()))

40.  Student contends that no offer of FAPE was made by the District at the June
15, 2009 |EP meeting or in the |EP document. Student is mistaken. As stated above, the
team discussed Student’ s present levels of performance, his goals, his deficits, and what his
present needs were. The team determined that Student required two, 20-minute sessions a
week of speech and language services and EL D support. The speech and language services
are specified on the front of the IEP document. The ELD support is noted on the Special
Factors page. Student has failed to meet his burden on thisissue. (Factual Findings 71-75;
Lega Conclusions 1, 9-13, 32, and 40.)

The June 15, 2009 |EP Failed to Offer Student a FAPE (Issue 3(k))

41.  Student contendsthat the District’ s offer of two, 20-minute speech and
language sessions for the 2009-2010 school year did not offer him a FAPE. Student
presented no evidence in support of this contention and appears to have abandoned it in his
written closing brief. As stated above, the IEP team reviewed all information available to it
on June 15, 2009, to determine Student’ s appropriate program for his Kindergarten year.
There is no evidence that the placement and services offered Student did not provide him
with meaningful education benefit. Student has failed to meet his burden of proof on this
issue. (Factual Findings 59-75; Lega Conclusions 1, 9-13, 32, and 41.)

Failureto Timely Offer Sudent an OT Assessment after the June 15, 2009 |EP
Meeting (Issue 3(1))

42.  Thisissue mirrors Student’ s issue 3(c); both allege that the District should
have administered an OT assessment to Student after Mother presented the evidence of
Student’ s fine motor deficits to the |EP team at the June 15 meeting. As discussed fully
above with regard to Issue 3(d), Student has met his burden of proof with regard to these two
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issues. The Didtrict should have administered the OT assessment to Student by the fall of
2009. (Factua Findings 59-68, and 93-96; Legal Conclusions 1, 9-13, 26-29, and 42.)

Failureto Hold an Annual |EP Meeting in Calendar Year 2009 (Issue 3(m))

43.  Student bases his contention that the District did not hold an annual |EP
meeting for him at all in 2009 on the designation of the |EP as an addendum and transitional
|EP on the original June 15 IEP document Ms. Cross gave to Mother after the meeting.
However, Ms. Cross credibly testified that she explained to Mother at the beginning of the
meeting that it was Student’s annual 1EP meeting which had been postponed from February.
Even if Ms. Cross had failed to clarify that issue, it is clear from the |EP document as
supported by the testimony of Ms. Alcan and Ms. Cross, that the meeting was, in fact, an
annual meeting. The team discussed Student’ s present levels of performance and the deficits
he continued to demonstrate. The team discussed placement options for Student for
Kindergarten, discussed his goals, and discussed the services he needed. It isclear that the
meeting was not merely an addendum to Student’ s February 19, 2008 IEP. Additionally,
even if the meeting had been designated as an addendum, Student has failed to present any
persuasive evidence that the failure to call it an annua meeting impeded Mother’ s rights to
participate in the | EP process or somehow denied Student a FAPE. Student has failed to
meet his burden of proof asto thisissue. (Factual Findings 54-75; Legal Conclusions 1, 9-11,
and 43.)

Calendar Years 2010 and 2011

Failure to Implement Student’ s March 12 and September 21, 2010 IEP’sand Failure
to Assess Pursuant to the District’s March 22 and November 23, 2010 Assessment Plans
(Issues 4(a), 4(d), 4(e), 5(a), and 5(b))

44.  In order to determine the maority of issues Student has raised with regard to
his education during calendar years 2010 and 2011, the underlying basis of Student’s
allegations must be addressed. Basically, Student contends that the District failed to
implement those portions of his March 12 and September 21, 2010 IEP’ sto which his
Mother consented. Student’s position isthat letters from hisand Mother’slegal counsel to
the District was sufficient to give legal consent and that no signature on the |EP documents
was required. Student makes the same contention with regard to the District’s March 22 and
November 23, 2009 assessment plans. Conversely, the District contends that a letter from
Student’ s and Mother’s legal counsel giving consent does not equate to informed consent by
Student’ s parents to either the IEP s or to the assessment plans.

45.  Informed parental consent is required before a district can conduct a
reassessment of achild. (20 U.S.C. 88 1414(a)(1)(B)(i) and 1414 (c)(3); see aso Educ. Code
88 56321; 56381, subd. (f); 56506, subd. (€).) If aparent does not consent to an initial
assessment or re-assessment, the school district may, but is not required to, file arequest for
adue process hearing. (34 C.F.R § 300.300(A)(3)(i) (2006); Ed. Code, 88 56321, subd.
(©)(2), 56506, subd. (€).)
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46.  Inorder to implement a student’s | EP, the school district must also obtain
informed consent from the student’ s parents. (Ed. Code, § 56346, subd. (a).) The district
may not implement any portion of the student’s | EP unless parents have given consent. (Ed.
Code, § 56346, subd. (e).)

47.  Student first contends that the District did have informed consent to reassess
him and to implement portions of his |EP’ s because Mother consented through letters from
her legal counsel. With regard to his assessments, Student arguesin the alternative that the
District should have assessed Student without his parents consent, deeming them to have
“failed to respond” to the District’ s efforts to obtain consent.

48.  To support hisposition that Mother’slegal counsel’ s written consent was
legally sufficient, Student citesto Californialaw on agency. Student citesto Civil Code,
sections 2305, et seq., whereby an agent has “such authority as the principal, actualy or
ostensibly, confers upon him.” (Civ. Code, 8§ 2315.) Student further cites to a number of
cases for the proposition that attorneys may enter into contractual agreements on behalf of
their clients. Student also notes that there is no specific provision in the IDEA or in state law
prohibiting parents from consenting to |EP’ s or assessment by or through their counsel.
However, Student’ sreliance on case law finding that attorneys are agents authorized to sign
contracts on behalf of clientsis unpersuasive in the special education setting. The Ninth
Circuit has specifically found that an |EP document is not a contract and, therefore, itis
inappropriate to frame challenges to an |EP as a breach of contract claim or to analogize the
requirement to sign an I|EP (or an assessment plan) to the requirements for signing contracts.
(Van Duyn,, supra, 502 F.3d at p. 820.)

49.  The District countersthat it never had clear, ambiguous written consent from
Parents because the letters from Mother’ s attorney did not meet the IDEA and state law
requirement for consent. It also pointsto the fact that even the letters from Mother’ s attorney
did not give unambiguous consent. The District points to ambiguities and discrepanciesin
various letters sent to it by Mother’ s attorney. For example, the District points to the letter
dated September 27, 2010, with regard to the District’s September 21, 2010 |EP offer, in
which Student’ s attorney states that Mother was still considering the District’s offer. Asthe
District points out, the September 21 |EP renewed the District’s earlier offers of FAPE and
assessments made the previous March. The fact that in September 2010, Mother was till
considering an offer made months earlier highlights the ambiguitiesin what were supposed
to be previously consented-to offers. (Factual Findings 125, 134, 137-154.)

50. Itismystifying why Student’s attorney refused to permit Mother to sign either
the IEP’ s or the assessment plans despite the numerous copies of both which were sent to
Mother and the attorney. It isalso puzzling why, if Student’s counsel truly purported to be
acting as Mother’ s agent, she did not ssmply sign the IEP’ s and assessment plans herself. As
the District states, without having a clear signature and exactly what Mother had consented
to on the |EP documents themselves, it would be impossible for District staff to know by
looking at the | EP document what exactly they could or could not implement. Itis
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unreasonabl e to expect the District to have to attach a series of correspondence from
Student’ s counsel to supplement the |EP' s or the assessment plans so that staff would know
what they could or could not do with regard to Student’ s assessmentsand IEP’s. 1t would
require staff with no legal background to review several documents and then have to make
the decision about what they could or could not do. (Factua Findings 125, 134, 137-154.)

51.  Additionally, the failure to sign the IEP s and assessment plans created
potential difficulty for the District had Mother decided to severe her relationship with present
counsdl and disavow their actions.

52.  Finally, the uncertainty surrounding whether Parents had given informed
consent to the 2010 IEP’ s and assessment plansis heightened by the fact that SELF only
represents Mother and Student but specifically does not represent Father. For unknown
reasons, Father did not retain the law firm. All letters from SELF to the District state that it
was acting only on behalf of Student and Mother. The due process complaintsin this case
were not filed on behalf of Father. Therefore, even assuming that Mother’ s attorney was
acting as her agent and could consent by letter to the IEP s and assessment plans, thereis no
evidence that it had the authority to do so on behalf of Father. Mother and Father are
married and live together. While Mother’ s signature on the documents might be implicit
notice that she had authority to act on Father’s behalf aswell as her own, neither Mother nor
her attorney gave any indication to the District that the agency agreement between Mother
and SELF extended to Father. (Factual Findings 125, 134, 137-154.)

53. Theweight of the evidence in this case supports the District’ s contention that
it did not have unambiguous informed consent from Parents to portions of the March 12 and
September 21, 2010 IEP's, or to the March 22 and November 23, 2010 assessment plans.
Since Parents did not give consent, the District could not implement any part of the IEP' s
and could not assess Student. (Factual Findings 125, 134, 137-154; Legal Conclusions 1,
and 44-53.)

54.  Theadditional flaw in Student’s argumentsis arecurring themein this case.
Even assuming for the moment that the District had consent to implement the goals and
services from Student’ s 2010 |EP' s (the only portions of the |EP sto which Student contends
his Mother, through her attorneys, consented) and to assess him, Student has failed to
provide any evidence whatsoever of how the failures to assess and implement goals and
servicesimpeded hisrightsto a FAPE, or caused him a deprivation of educational benefits.
(Factual Findings 112-159.)

55.  Withregard to his speech and language services, the only difference between
Student’ s June 15, 2009 |EP, which the District continued to implement, and the subsequent
|EP offers was five additional minutes per week of speech and language services. Thereis
no evidence that a five minute difference in those services amounted to a material failure to
implement Student’s IEP. Assuming that Student’ s concern regarding the decrease in speech
and language services was that the lesser amount in the new 1EP failed to provide him a
FAPE because it did not provide Student with meaningful educational benefit, Student has
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failed to provide evidence to support that contention. Student’s only evidence on the issue of
any harm he may have suffered because of his goals not being implemented or the decrease
in services was well-meaning but vague testimony from Mother about what she believed
Student might have accomplished had he been assessed or had his proposed goals been
implemented. Mother is not an educator or other expert and therefore her testimony, while
heart-felt, was not persuasive. (Factual Findings 112-159; Legal Conclusions 1, 9-13, 32,
and 44-55.)

56.  TheDigtrict therefore did not violate Student’ s rights by failing to assess him
according to the proposed assessment plans dated March 22 and November 23, 2010. Nor
was the District required to implement Student’s March 12 and/or September 21, 2010 IEP' s
at any time during the time period covered by this case. Student has therefore not met his
burden of proof with regard to Issues 4(a), 4(d), 4(e), 5(a), and 5(b). (Factual Findings 112-
159; Legal Conclusions 1, 9-13, 32, and 44-56.)

Failure to Discuss All Proposed Assessments/Failure to Provide Prior Written Notice
within 15 Days of Receiving the Request for Assessments (Issues 4(b) and 4(c))

57.  Student contends that the District failed to discuss al the assessments Student
proposed during his March 12, 2009 | EP meeting and then failed to give prior written notice
of its response to the assessment request within 15 days of receiving the request. The
evidence does not support Student’ s contentions. The |EP notes refer to the assessments and
indicate that the requests were to be attached to the |EP and incorporated by reference.
Contrary to Student’ s contention, Ms. Helm responded to the assessment request on March
22, 2010, 10 days after the |EP meeting, and stated which assessments the District agreeto
provide and which they did not believe Student required. There was no violation of
Student’ srights as he aleges. (Factua Findings 126-136; Lega Conclusions 1, 9-11, and
57)

Failure to Permit Parent to Discuss Placement Options (Issue 4(f))

58.  Student contends that the District would not permit Mother to discuss
placement options at Student’s |EP meeting in February, March, and September 2010. First,
testimony at hearing, as substantiated by the |EP notes, indicates that Mother did not
participate at al in these IEP meetings. Rather, either her attorney or her educational
advocates spoke on her behalf. The District had no part in preventing Mother from
participating in the meetings to discuss any aspect of Student’s education. Assuming that the
issue al'so is meant to allege that Student’ s and Mother’ s representatives were prohibited
from engaging in discussions, the evidence is to the contrary. The |EP notes give many
examples of discussion between District | EP team members and either Student’ s attorney or
his advocate. Portions of the IEP' s were modified or expanded based on suggestions and
clarifications from Student’ s representatives. The District’s attorney asked Student’s
advocate to explain why he and Parents did not approve of the District’s proposed placement
for Student and why they felt Student should remain in a general education classroom,
Student’ s advocate did not accept the invitation to discuss the basis for their position. The
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evidence thus shows that Mother and her representatives participated in the IEP’ s and that
they made suggestions, and that the District considered their input and made changes where
the Digtrict felt it appropriate. Student has therefore failed to meet his burden of proof on
thisissue. (Factua Findings 112-155; Legal Conclusions 1, 9-13; 58.)

Failure to Discuss Counseling Services at the March 12 |EP (Issue 4(Q))

59.  Although Student contends that the District would not discuss his request for
counseling services at the March 12, 2010 | EP meeting, the evidence isto the contrary. The
| EP meeting notes specifically indicate that Student’ s request was considered and discussed.
However, the District did not believe Student required counseling and so did not offer it to
him. Student failed to put on any evidence at hearing that he required counseling as arelated
service in order to access his education. Student thus failed to meet his burden of proof asto
thisissue. (Factua Findings 112-136; Legal Conclusions 1, 9-13, and 59.)

Failure to Offer an AT, Vision, or Hearing Assessment; Failureto Offer an FAA;
Failure to Discuss Placement Alternatives, Failure to Discuss Present Levels (Issue 4(h))

60. TheDistrict held an addendum IEP for Student on September 21, 2010.
Student contends that the District should have offered to administer AT, vision, and hearing
assessments, as well as an FAA to him at that time. Aswith his allegations regarding the
failure to offer these assessmentsin prior years, Student has failed to provide any evidence
that he has suspected disabilities in these areas that should have prompted the District to
agree to administer the assessments. Student also alleges that the District committed some
type of procedural violations because it failed to discuss Student’ s present speech and
language levels at this addendum IEP meeting. Student has provided no persuasive authority
that the District is required to discuss every aspect of a child's education program at
addendum IEP meetings. Nor isthere any evidence that Student’ s representatives wanted to
engage in such a discussion but were prevented from doing so, or that Student suffered any
loss of educational benefit or FAPE because the discussion did not occur. Student has failed
to meet his burden of proof asto thisissue. (Factual Findings 112-159; Lega Conclusions 1,
9-13, and 60.)

District’s I ssues

Whether the District was Required to Have Implemented Student’ s |EP’ s in Whole or
in Part, because Parents Failed to Provide Consent? (I ssue 6)

61.  Asdiscussed more fully above, Parents did not provide unambiguous informed
consent to Student’s March 12 and September 21, 2010 IEP's, or to the District’ s assessment
plans dated March 22 and November 23, 2010. The District has therefore met its burden of
proof that it was not required to reassess Student or to implement the IEP's. (Factual
Findings 137-161; Legal Conclusions 1, 44-56, and 61.)



Arethe District’ s Proposed Assessments Appropriate and May They Be Implemented
Even without Parental Consent? (Issue 7)

62.  The District had ample reason to ask to reassess Student because Student
himself was requesting the very assessments included in the March 22 and November 23
assessment plans. The District provided evidence through the testimony of Ms. Carey, Ms.
Smith, and Ms. Helm, that there was sufficient reason to assess Student in the areas indicated
and that the assessments are appropriate. Student has never contended to the contrary. Since
Parents did not give unambiguous written consent to the assessments, and the assessments
are appropriate, the District may assess even barring the written consent of Student’s parents.
(Factual Findings 112-161: Lega Conclusions 1, 44-56, and 62.)

Remedy for Failureto Timely Assess Sudent in OT

63.  School districts may be ordered to provide compensatory education or
additional services to a student who has been denied a FAPE. (Sudent W. v. Puyallup
School District (9™ Cir. 1994) 31 F.3d 1489, 1496.) The conduct of both parties must be
reviewed and considered to determine whether relief is appropriate. (Id. at p. 1496.) These
are equitable remedies that courts may employ to craft “appropriate relief” for aparty. An
award of compensatory education need not provide a “day-for-day compensation.” (ld. at p.
1497.) An award to compensate for past violations must rely on an individualized
assessment, just as an |EP focuses on the individua student’sneeds. (Reid exrel. Reid v.
District of Columbia (D.D.C. Cir. 2005) 401 F.3d 516, 524.) The award must be “reasonably
calculated to provide the educational benefits that likely would have accrued from special
education services the school district should have supplied in the first place.” (lbid.)

64.  Asdiscussed above, the District denied Student a FAPE by failing to provide
him with an occupational therapy assessment after Mother requested one at Student’ s June
15, 2009 |EP meeting. The District should have assessed Student as soon as the school year
began in September 2009. Asdemonstrated by Ms. Nguyen’s later assessment of Student, he
has substantial OT needs that should have been identified and then addressed through the
provision of OT services. However, determining the scope of aremedy for Student is more
problematic. Mother testified that Student had significant deficits, asdid his Kindergarten
teacher Ms. Overturf. Ms. Nguyen testified that she could not concretely determine what
detriment Student suffered by his failure to receive OT services asfar back asfall 2009. The
issue is complicated by the fact that the District continued to attempt to obtain consent from
Student’ s parents to conduct an OT assessment, but the District did not obtain unequivocal,
informed consent from Parents until mid-2011. Therefore, any lossof OT services suffered
by Student is directly attributable to Parents refusal to give their consent to the OT
assessment starting approximately February 2010, when the issue of assessments was
discussed at Student’ s February 2010 IEP meeting and the District again offered to assess
him. (Factua Findings 59-68, 93-96, and 112-161.)

65. Considering the District’ sfailure to assessin light of Parents' |ater refusal to
consent to the assessment, and weighing all the equities, Student is entitled to compensatory
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occupational therapy services based on the failure to assess him when school began in
September 2009, until Parents refused to consent to an OT assessment in early 2010. During
that time, school would have been in session approximately 20 weeks. The ALJshall
therefore order the District to provide Student with 20, 60-minute school-based occupational
therapy sessions, in addition to any OT that the District is already providing to Student. The
sessions shall be provided during Student’ s school day by a District occupational therapist.
At the Didtrict’ s discretion, the sessions may be broken into one-half hour segments. At the
District’ s discretion, the compensatory OT may be provided in either agroup or individual
setting. The District shall have up to one full year from the date this decision issues to
provide the sessions to Student. The District’ s obligation to provide the sessions shall
terminate if Student isno longer attending a District school. Student has failed to prove that
heis entitled to any of the other remedies he sought in his due process complaints. (Factual
Findings 59-68, 93-96, and 112-161; Legal Conclusions 1, 9-13, 26-29, and 63-65.)

ORDER

1. The District shall provide Student with 20 total hours of compensatory
school-based occupational therapy sessions. The sessions may be provided either by
aDistrict occupational therapist or by a non-public agency, at the District’ s discretion.
The District has the discretion to determine if the OT sessions shall be givenin a
group or individual format and the discretion to determine whether the sessions will
be given in one-hour or one-half hour segments, as long as the total compensatory
sessions equal 20 hours. The District shall provide the sessions to Student during his
school day. The District shall have one full year from the date of this decision to
provide the 20 hours of compensatory OT to Student. The Digtrict’s obligation to
provide Student with the compensatory OT sessions shall terminate if Student no
longer attends a District schooal.

2. The District was not required to have implemented any portion of Student’s
March 12 and September 21, 2010 |EP’ s because Parents failed to give unambiguous,
informed consent to their implementation.

3. To the extent that it has not already done so, the District may
administer the assessments to Student proposed in its assessment plans dated March
22, 2010, and November 23, 2010, without the need to obtain consent of either of
Student’ s parents or of their legal representatives.

4. All other relief requested by the partiesis denied.

PREVAILING PARTY
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Education Code section 56507, subdivision (d), requires that this Decision
indicate the extent to which each party prevailed on each issue heard and decided in
this due process matter. Here, Student prevailed on a small portion of Issue 3(d), all
of Issue 3(l), and asmall portion of issue 4(a). The Digtrict fully prevailed on all
remaining issues heard in this proceeding.

RIGHT TO APPEAL

The parties have the right to appeal this Decision by bringing acivil action in a court
of competent jurisdiction. (20 U.S.C. § 1415(i)(2)(A); 34 C.F.R. § 300.516(a)(2006); Ed.
Code, § 56505, subd. (k).) An appeal or civil action must be brought within 90 days of the
receipt of the Decision. (20 U.S.C. § 1415(i)(2)(B); 34 C.F.R. § 300.516(b)(2006); Ed.
Code, § 56505, subd. (k).)

Dated: December 21, 2011

/s
DARRELL LEPKOWSKY
Administrative Law Judge
Office of Administrative Hearings
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