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PROCEEDINGS

ADMINISTRATIVE LAW JUDGE CLARK: Okay, let’s go
ahead and get started this morning. You guys all set down
there? Anne?

ADMINISTRATIVE LAW JUDGE MURRAY: Yes.

ADMINISTRATIVE LAW JUDGE CLARK: Okay. Welcome to
the first meeting of the 2009/2010 Special Education OAH
Advisory Committee. The meeting is being held via video
conference in Sacramento and also at a location in downtown
Los Angeles. And i1t’s also being webcast live and so welcome
to any of our webcast viewers who are out there as well.

I am Administrative Law Judge Richard Clark. 1 am
the Presiding Judge for the Special Education Division for
the State at the Office of Administrative Hearings. And 1
have down in Southern California, I have Ann MacMurray, who
is the presiding judge in Van Nuys, and Tim Newlove who 1
haven’t seen yet this morning but 1 think he’s there, who is
the presiding judge in Laguna Hills. And he is in the Los
Angeles location, helping us run the meeting down there.

And here in Sacramento 1 have Administrative Law
Judge Bob Varma who many of you may remember who was a
lawyer, an attorney in the Special Education community up
until the middle of August when he joined our office as an
administrative law judge. And he’s here helping me in
Sacramento.

Before we get started with the actual agenda and
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discussion, | wanted to take a minute and just read the
Mission Statement for everybody who is here and also who is
listening on the webcast and also the goals of the Committee.
So you all keep that in mind and we’ll talk about the
discussion issues that we’re going to talk about here today.

The Advisory Committee is a committee composed of
parents, attorneys, advocates, school employees and other
stakeholders, the majority of whom are parents and advocates
for or attorneys for parents. The Advisory Committee
provides non-binding recommendations to the Office of
Administrative Hearings to improve the mediation and due
process procedures utilized by the Office of Administrative
Hearings.

And the goals of the Committee are to consult
with -- OAH consults with the Advisory Committee In areas
such as revisions to the OAH website, forms, documents,
scheduling procedures, staff training, training materials,
parent procedure manual, consumer brochure, outreach to
families and students, and proposed revisions to the laws and
rules In order to improve the delivery of fair and neutral
services for dispute resolution.

So that’s the mission of the Committee and also the
goals that we have when we’re here. So keep that In mind
when we talk about the issues and we’ll try to stay focused
on our agenda items and when we take public comment or

questions from the audience and the webcast as well, keep in
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mind what the purpose of the Committee is and why we’re here
today.

Before we get started I think I need to thank some
people who helped put this together. Here In Sacramento
Samantha Alfonso and Laura Gutierrez. Samantha Alfonso is
the executive assistant iIn Special Education and Laura
Gutierrez i1s one of the staff supervisors so | appreciate
their help getting this Committee going today and the
documents and getting things posted to the website. Crystal
Freeman helped with that as well. And also Elizabeth Gransee
from the Department of General Services Public Affairs who
runs the webcast and the staff in the Public Affairs
Department who is helping us with the webcast right now and
actually those are the gentlemen’s names sharing the room
with us so thank you for being here.

I think that takes care of the general comments. |1
have some more updates and some other comments and
announcements that 1’11 make 1n a few minutes.

But before we get started we need to select a chair
from each location and also a note-taker for each location.

I had suggested that the Committee discuss that via email
amongst themselves and we”’ll start here in Northern
California because I think we talked before we went on the
air and I think we had that resolved here. So who i1s going
to chair our meeting in Northern California?

MS. SAVAGE: I think 1 will be.
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ADMINISTRATIVE LAW JUDGE CLARK: That’s Roberta
Savage.

MS. SAVAGE: And Christian Knox will be taking
notes.

ADMINISTRATIVE LAW JUDGE CLARK: Great. Thank you.
And how about in the Los Angeles location? Have you selected
a chair for your meeting this morning? And if not you can do
that real quick.

MR. READ: This is Jonathan Read. 1 think we’ve
selected a chair and 1 think we’ve selected me.

ADMINISTRATIVE LAW JUDGE CLARK: Okay.

MR. READ: Does that work for everyone? Great.
And we have not selected a note-taker, so iIf are there any
volunteers here who might have --

MS. KUPERSCHMIT: I don’t mind.

MR. READ: 1Ines Kuperschmit will be our note-taker
down here. Okay, we’re all set.

ADMINISTRATIVE LAW JUDGE CLARK: Okay, perfect.
And then I just wanted to talk about in the past we have
received recommendations in writing from the Advisory
Committee. This last meeting we had in May we didn’t
actually receive written recommendations so 1°m proposing
that the Advisory Committee take notes and that you make
actual written recommendations to OAH so that we can respond
and post that on the website after the meeting so that the

public and anybody who’s looking at it and didn’t attend
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today will have an understanding of what was discussed and
the recommendations the Committee made.

So does anybody have a problem with that, starting
in Northern California, with making written recommendations
to OAH at the end of the meeting? Not necessarily today but
in a timely —-

MS. SAVAGE: No.

ADMINISTRATIVE LAW JUDGE CLARK: And how about you,
Mr. Read down in Southern California?

MR. READ: Anyone? That good? Yes, we’re good

ADMINISTRATIVE LAW JUDGE CLARK: Okay. Remember
that we are on video conference so i1If you could start, when
you speak say your name so that we know who is talking and
also the people on the webcast, because 1 understand it’s
difficult to see people when you’re watching on the webcast.
And somebody i1s moving the camera down there so --

MR. READ: Yes, that’s me. 1I1°m just -- I need to
remember to move the camera when 1°m speaking and 1’11 try to
remember to move the camera depending on who’s speaking. But
iT you’re not seeing the person that’s speaking please remind
me.

ADMINISTRATIVE LAW JUDGE CLARK: Okay. That sounds
good. Let’s see. Anything else preliminary before we get
started with out iIntroductory comments from myself and any

other updates? Anybody have anything here in Northern
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California? Mr. Rosenbaum?

MR. ROSENBAUM: Did -- I can’t remember. 1 saw
that email was exchanged about interpreters and | know that
was a concern last time in Los Angeles in particular. Do we
have interpreters on site or anyone who needs one?

ADMINISTRATIVE LAW JUDGE CLARK: There is an
interpreter -- there should be an interpreter in the Los
Angeles location but there is not an interpreter in
Sacramento. We didn’t know that we had a need for one up
here, so --

MR. ROSENBAUM: Yes, 1°m sure there 1is.

ADMINISTRATIVE LAW JUDGE CLARK: We had a request
for an interpreter, Spanish interpreter in Los Angeles and I
think there is one there or available.

MS. SAVAGE: Yes.

ADMINISTRATIVE LAW JUDGE CLARK: Okay. And someone
said yes so we do have that. Okay, and 1 guess we should go
around the room as well and just introduce everybody. So 1°m
going to start in Southern California so Mr. Read, go ahead
and start with your introductions and I see Ann MacMurray in
the far corner there, so we don’t we start with Anne and move
through the room that way. So people know who our -- Ann,
you’ve got to wave or something. Ann MacMurray, Tim Newlove
IS sitting next to Ann, there you go. Okay. We have some
audience members but why don’t we start with you, Mr. Read?

Go ahead.
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MR. READ: All right. My name is Jonathan Read.
I’m with Fagen Friedman & Fulfrost.

MS. BYNDER: Jodi Bynder, Newman Aaronson Vanaman.

ADMINISTRATIVE LAW JUDGE CLARK: There you go.

MS. WILLMORE: 1°m Melissa Willmore, a school
psychologist.

MS. BURNETT: Susan Burnett, Psychologist Advocate.

MR. TAYLOR: Constance Taylor, attorney with
Atkinson, Andelson.

MR. HARBOTTLE: 1°m Dan Harbottle with Harbottle
Law Group.

MS. KUPERSCHMIT: 1Ines Kuperschmit with Learning
Rights Law Center.

MR. WYNER: My name is Steven Wyner. I1°m with
Wyner & Tiffany.

ADMINISTRATIVE LAW JUDGE CLARK: Great, thank you.
Good morning. And here -- and we’ll start with you, Ms.
Savage.

MS. SAVAGE: Roberta Savage. [I1°m a students’
attorney.

MR. CORBIN: Carl Corbin with School & College
Legal Services representing LEAs.

MS. BROCK: Tammy Brock, parent.

MS. MCARTHUR: Eliza McArthur, McArthur & Levin,

representing school districts.
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MS. RUSSELL: My name is Katie Russell. 1I°m a
parent at San Francisco Unified School District.

ADMINISTRATIVE LAW JUDGE CLARK: I’m Richard Clark.

MS. KNOX: Christian Knox, Ruderman & Knox,
representing students and their parents.

MS. CHILCOTE: My name is Kate Chillcote and I’m a
parent.

MR. ROSENBAUM: Steve Rosenbaum, parent and student
attorney for parents, Disability Rights California.

MS. DOME: Dora Dome with Miller Brown & Dannis.

ADMINISTRATIVE LAW JUDGE CLARK: 1 think that’s it.
We have Bob Varma who’s off camera and then we have a few
audience members as well here In Sacramento. Not a big
turnout locally but there’s a few. 1 have a sign-in sheet
that 1”11 pass back.

Okay, just a couple of updates from OAH that 1 just
wanted to make everybody aware of. First off, as most
everybody knows, we had a pilot project that was in effect
from January 15' until December 315' of this year. So because
of the budget furloughs and some other issues, we suspended
the pilot project effective August 1°'. So effective August
15t all Special Education judges are available to mediate and
hear due process hearing cases. We don’t have them broken up
into two different groups any longer.

As many of you are aware, we also have the

furloughs. The Governor’s Executive Order applies to the
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Office of Administrative Hearings and Special Education has
been observing the furloughs since August 15%, which means
we’re closed the first three Fridays of the month. Any
matters or documents that are served via faxination we
process the next business day but we process them as if they
were received on the furlough day. It counts as a day.

And starting on October 1°%, the entire Office of
Administrative Hearings is closed on the first three Fridays.
So since August it was just Special Education and beginning
October 1°* the entire office is closed. It’s created a
hassle. The workload hasn’t changed so we just have less
time to do the work and our staff is doing a great job
keeping up with the pace and handling the matters in a
professional manner, which we appreciate their work on that.

One of the biggest things that’s happened because
of the budget is we’ve had to suspend the outreach program,
the parent outreach program. It was just an outreach program
generally, we did presentations at either parent locations,
student locations or for districts i1If requested. But because
of the budget and the furloughs we’re not able to conduct
those outreach programs and we’re hoping that changes once
things are settled, maybe after the start of the next fiscal
year we’ll be able to offer those programs again.

So those are a couple of the updates for OAH.
Question?

MR. ROSENBAUM: 1 have a question on the pilot
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project. |Is there -- was any evaluation done or do you
anticipate any on how effective that was with the segmenting
the administrative law judges who were just mediating versus
those hearing cases.

ADMINISTRATIVE LAW JUDGE CLARK: Internally we’ve
analyzed the data. We haven’t produced any reports along
those lines that are for public consumption. Generally we
found that the average cost per case went up and the
settlement and mediation actually went down. But the --

MR. ROSENBAUM: The number of settlements went
down.

ADMINISTRATIVE LAW JUDGE CLARK: Correct. That
actually occurred at mediation. But overall the settlement
rate for the entire office overall remained the same. So
those were at least three of the big things that stick out
from the pilot project.

MR. READ: Judge Clark?

ADMINISTRATIVE LAW JUDGE CLARK: Yes.

MR. READ: |Is it possible for the person who is
speaking to identify themselves before speaking so we can
tell down here? It’s not always visible.

MR. WYNER: All of us who are sitting to the side
of Jonathan can’t even see the screen really. At least I
can’t.

ADMINISTRATIVE LAW JUDGE CLARK: That was Steve

Rosenbaum speaking
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MR. ROSENBAUM: And Steve Wyner, 1 can’t see you
but I know that was you.

ADMINISTRATIVE LAW JUDGE CLARK: We had a logistics
problem in Los Angeles this morning. Apparently double-
booked the same room for both of us so we had to move to one
of the Los Angeles courtrooms so it’s a little different in
Los Angeles than we were anticipating. So | appreciate
everybody pulling that together down there and also just for
your patience in having the camera move around the courtroom
so we can see people.

So 1 wanted to say everything”’s new including the
budget and furloughs and such. There’s also some big news
and some good things that have happened at OAH and 1 wanted
to just update you on those as well.

The OAH User Guide is finished and complete.

That’s available on our website for people to review and
downlload and I think it’s a really -- turned out to be a
really great instrument. We’ve had really good feedback on
it so far and it provides a fairly comprehensive overview for
anybody who’s interested in how the Office of Administrative
Hearings works and particularly for parents it provides a
detailed guide as to how to present a case.

Whether you have an attorney or not it still gives
you an overview of how you would present your case and what
would be expected of you if you filed a due process case with

the Office of Administrative Hearings.
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We’re proud of that guide and it took a lot of --
took a long time to get together and a lot of people worked
on that guide. And there’s an introductory comment that
lists everybody who participated. And 1 also thank the
Advisory Committee from last year for all of your input and
from the public as well because we had opened it up for
public comment and received quite a few comments from the
public. So we thank you all for that.

We’re in the final stages of producing our OAH
consumer brochure, which 1s more of a pamphlet that sort of
gives an overview of the Office of Administrative Hearings
and specifically Special Education Division. How to file a
case, how to contact us, how to get an interpreter if you
need one, but 1t’s an abbreviated version and it also covers
the highlights of what you would need to know about our
Office and how to get in contact with us and get the
information necessary to hand -- to file a case with us if
necessary. And that is basically complete. We’re having it
translated and that also will be available on our website,
hopefully within the next couple of weeks once the
translations are complete.

Our on-line calendar has been updated to show --
we’ve highlighted in two different colors the days that OAH
is closed for holidays and furloughs or days that were
unavailable for -- there’s too many cases set or because the

judges are all i1In training. But that will be available on
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our on-line website so you’ll be able to check those dates.
Before you send iIn your request for dates you should take a
look at the on-line calendar and see whether or not we’re
open and whether or not i1t’s a holiday for our office.

And the final thing is our ALJs will be iIn training
hosted by Seattle University. Again this year we’re going to
be in Irvine. And it will be held from November 16 through
the 19'™, like I said by Seattle University. No hearings or
mediations will be scheduled that week at all. We’ve i1nvited
all of our pro tems to attend the training as well. So
that’s where our training will be.

I will provide -- 1 think Roberta, Ms. Savage, |1
think you asked for a copy or at least something about it and
I guess 1 can do something 1If you need more information.

MS. SAVAGE: Thanks.

ADMINISTRATIVE LAW JUDGE CLARK: That pretty much
covers the updates and announcements from Special Education
and OAH at this point. Does anybody have any questions or
comments before we get started with out agenda? Anybody from
Southern California?

Hearing none, anybody here in Sacramento?

Okay, let’s go ahead and move on to our agenda
then. The agenda was set in conjunction with solicited
comments and input from the Advisory Committee and also once
we had the iInput topic the presiding judges had preselected

the agenda items it was keeping in mind what the goals and
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mission of the Advisory Committee, so some people made some
suggested topics that weren’t included because we didn’t feel
like they really fit the mission.

But i1f you have questions or concerns about some of
those i1ssues you can still contact me after the meeting and
1’11 address and talk about any issues or concerns you have
with our process and how our judges are handling some of the
cases.

So the first thing I wanted to talk about was just
generally our hearing process. And there was a question
about our prehearing conference orders and 1 think this was
brought -- you had suggested a topic about that, so why don’t
you tell us what your concern was and how OAH could change
the prehearing conference order to be more helpful.

MS. BROCK: Well, 1°ve seen a number of different
preconference hearing documents and they vary greatly and one
in particular that 1 saw was terrific. Very simplistic but
really gave the information clearly to both sides. Whereas
other documents have either not provided that or did it so
that both parties, especially an unrepresented parent, could
understand it.

And then I saw that the hearing officer really
followed that, you know, the rules iIn that document. And I
thought, you know, they vary from hearing officer to hearing
officer and thought, wouldn”t it be great if we just looked

at ones that were really good and came up with a consistent,
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you know, consistent information to the parties.

ADMINISTRATIVE LAW JUDGE CLARK: I don’t know how
you want to -- chairs, do you want take over the discussion?

MS. SAVAGE: Jonathan, do you guys want to start?
Did you get the gist of that?

MR. READ: Yes, we did hear that. And then 1 guess
that housekeeping issue, | think our agenda has a little less
than two hours of time allotted with thirty minutes at the
end for public comment. And it’s scheduled until 2:00.

So 1 think we have plenty of time to discuss these
issues, just as long as we keep moving and so 1 would suggest
that since we don’t have huge audience participants In each
office, to reserve comments from the audience that we open it
up to that -- those as well. Just as long as we keep moving
on our agenda items.

MS. SAVAGE: That’s fine.

MR. READ: Okay. So I would open it up to the
panel and the folks here down in Southern California it there
are any comments on the prehearing conference orders.

MR. WYNER: This is Steven Wyner. 1 have a
question. My question would be what was i1t about the one
prehearing conference order that you thought was good that
should be, are you suggesting should be like a framework or
format for these types of orders?

MS. BROCK: What this one in particular, you know,

there were several pieces of information that 1 thought were
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just very well written. One had to do with evidence, how you
cannot present additional evidence once you get to hearing
unless you have, you know, good reason, whereas another
document from an ALJ didn’t have that information in there
and the district was constantly bringing In documents that
people -- followed the rule whereas another ALJ didn’t have
the rule and wasn’t following the rule but I guess 1°m not
saying -- but I just, when I read that prehearing conference
document 1 thought 1t was just so well written and so clear
and 1’ve seen four or five others that just didn’t have
sufficient information, especially when a parent isn’t
represented.

MS. SAVAGE: We have a comment from Steve Rosenbaum
up here.

MR. ROSENBAUM: Yes, Tammi, so is there -- and that
was pretty generic information that was in that order, not
for something specific to that case?

MS. BROCK: Yes. Yes.

MR. ROSENBAUM: Can we recommend to the OAH that it
adopt a format that’s going to be parent-friendly? Because
certainly 1T 1t’s going to work for unrepresented parents,
it’s going to serve all purposes and that that be the
recommended format for prehearing conference orders.

MS. SAVAGE: 1 guess I’m kind of surprised because
I see the same one every time. So | thought there was a

standard format that was currently being used. Because for
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probably the last five or seven I’ve seen i1t always says the
same thing. So 1°m intrigued that there was one that was so
different. 1 don’t know. Do we have any --

MR. READ: Judge Clark?

ADMINISTRATIVE LAW JUDGE CLARK: Well, we do
have -- this is Richard Clark speaking. We do have a fairly
standard template that we’ve used and most judges just follow
that standard template. But as over time people add in,
judges add in their own ideas of things they’ve seen from
their own hearings so there could be judges who have added
things to prehearing conference orders because they find it
helps in their particular cases.

So I don”t think 1t would be too difficult to sort
of canvas our judges and compile a more comprehensive
template so that people are using more information if it
turns out that’s a good idea. So if that’s the
recommendation we can certainly do that. 1Is sounds like a
good idea. Any further discussion on that? Ms. McArthur
here?

MS. MCARTHUR: Just a question. Eliza McArthur. 1
wonder if it would be worthwhile since you, Tamara, have
found something that you thought was particularly exemplary
of the point you’re making, that she provide a redacted copy
and perhaps that would help In that process. Because it
seems like its extra information rather than not following

that particular format.
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ADMINISTRATIVE LAW JUDGE CLARK: 1Is that -- you
mean provide it to the Committee or have her send that to me
so | can contact the Judge or however you want to do that?

And 1 can also provide i1t to the Committee as well
iT you make it available to me.

MS. SAVAGE: Yes, 1 think that -- I like that.
Anything from Southern California on it?

MR. WYNER: I think it”’s a good idea -- this 1is
Steven Wyner. | think it’s a good idea that we take a look
at what Tamara thinks is good so we all have an idea of what
she’s talking about.

MR. READ: Right. We have a comment from --

ADMINISTRATIVE LAW JUDGE CLARK: I°m sorry, from
who?

MR. READ: From Janeen Steel.

MS. STEEL: I just was wondering, can we see the
template? Because iIf the template that OAH is recommending,
we don’t know if it actually has everything that is in the
kind of sample or model. So we may not be that far apart or
maybe there is -- so is there a way that OAH can provide a
copy to the Advisory Committee of the template?

MS. SAVAGE: Are you talking about both templates?
The one that they currently use and then the one that Tammi
IS suggesting?

MS. STEEL: Right. Unless -- exactly. Because 1

don’t know what OAH’s template has on it and actually it may
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have some of that information the judges are not -- they may
be taking that information off.

MS. SAVAGE: Okay.

MS. STEEL: Right? So.

MS. SAVAGE: Right.

ADMINISTRATIVE LAW JUDGE CLARK: So that would be
part of your recommendation.

MS. SAVAGE: Right.

ADMINISTRATIVE LAW JUDGE CLARK: Okay.

MS. SAVAGE: And 1 think before we act on saying
that this is what the form should look like, we would need to
see both copies.

MS. STEEL: Okay.

MS. SAVAGE: Does anybody want to make a
recommendation about that? |I1°m happy to. 1 recommend that
the Committee obtain copies of both the current template used
by OAH for prehearing conference order and then obtain a
redacted copy of the order that Tammi Brock thinks is a
better version of It and at our next meeting we talk about
what the prehearing conference template should look like.

MS. STEEL: Second.

MS. SAVAGE: Any more discussion before we move on
to a vote?

Okay. Let’s take a vote. Who’s in favor of the

recommendation? Your hands.
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ADMINISTRATIVE LAW JUDGE CLARK: 1t appears
unanimous.

MR. READ: 1 think we’re unanimous on that. [I°m
not sure we need to take a vote on all of these -- maybe if
we just have a second and get a chance for people to voice
some disagreement and we’ll just go ahead and do it. Does
that work?

MS. SAVAGE: Sure.

ADMINISTRATIVE LAW JUDGE CLARK: Okay. Then the
next agenda item is request for electronic recording of
hearings before the ALJ issues the decision.

This is something that has come up a couple of
times. | thought we had resolved this once and forwarded to
the Advisory Committee because 1 think there was a consensus
that people want access to the recording of the hearing. But
I think we left i1t as a copy of the recording at the end of
the case, which from OAH’s perspective, the end of the case
is when the decision is issued by the judge.

And 1t turns out that the attorneys for students
and the attorneys for districts want a copy to be able to
access the electronic recording before they issue a closing
brief or before the decision i1s iIssued.

So I’m just looking for some guidance from the
Committee when they think 1t would be appropriate to make an
electronic recording available of the hearing. Right now

we’ll leave 1t as the end of the case and 1’ve been following
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that which has put me iIn loggerheads with some of the
attorneys who’ve asked for copies of i1t before the decision
IS iIssued.

Because from my perspective the case is not closed
until the decision iIs issued. So maybe at the close of
evidence as opposed to at the close of the case, but --
discussion or turn i1t over?

MS. SAVAGE: Let’s start up here on this one.

MS. BROCK: Well, parents or attorneys use a really
small recording device whereas OAH’s device captures all of
the microphones. So it”’s much better.

MR. READ: That’s Tammi Brock speaking?

MS. BROCK: Tammi Brock. So it’s a much better
recording and it would be advantageous for both parties to be
able to get a copy right away so they can review the hearing
information prior to writing their closing statement. And
from my perspective i1t only takes a couple of days to get a

recording from OAH so I don’t see anything wrong with getting

it prior.

MS. SAVAGE: Eliza?

MS. MCARTHUR: McArthur. 1 have a question and
that is, does it matter to OAH -- I’m trying to assess
whether the process iIs somehow cumbersome. |1 mean It’s

always nice to have it but 1 think we need to consider both
parties as well as the OAH process. 1Is that a problem for

OAH?
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ADMINISTRATIVE LAW JUDGE CLARK: Generally when the
judges fTinish a case we take their flash drive and we
download that information to our system and that’s the
official record. Sometimes our judges go into back to back
hearings so you don’t have access to the flash drive right
away -

It isn”t something that I think -- 1t’s not
something that we can do in a day or two. It usually takes
us a few business days to get that all turned around. But we
do have access -- there’s an iIssue about whether it’s --
you’re requesting a transcript versus just the electronic
recording and 1 think that was fairly clarified at the
Advisory Committee before, that i1t was the electronic
recording that you wanted, not a transcript. Because the
transcript couldn”t be available that quickly.

But I do think that 1t wouldn”t be -- i1t’s not
really -- it i1s something that we should be able to do fairly
timely.

MS. MCARTHUR: Okay.

MS. SAVAGE: 1 have -- the objection that 1 have
raised before is iIf OAH iIs going to take that as the free
copy that parents get, that they need to be aware that
they’re not going to get a transcript, that they’re only
going to get this recording and that makes -- that may make
it so that we don”’t want a copy of it.

And so that was -- | think the last time OAH was
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saying you would count that as the one free recording and 1
don’t think that’s -- 1If the case goes up on appeal I don’t
think that”’s a good i1dea to use that as our free recording.

MS. BROCK: Well, can’t you set -- oh, Tammy Brock.
Can’t you specify that you will pay for this recording? And
that you want the transcript free later -- at a later date?
The transcript’s only -- 1 mean the recording’s only what,
thirty, forty dollars?

ADMINISTRATIVE LAW JUDGE CLARK: Yes, 1°m not sure
how much the recording would be but I don”t think it would be
exorbitant. That’s up to the Committee to decide how you
want to process that because that is a concern about, you
know, is that the copy of the transcript or is it a copy of
the record that you’re entitled to? So anybody --

MS. SAVAGE: Jonathan, do you guys have any
discussion down there?

MR. READ: Yes, we do. Steven?

MR. WYNER: This i1s Steven Wyner. 1 think before
we make a full decision on this we ought to take a look at
Federal rules of evidence because we’ve recently researched
this and 1°m pretty sure that the only kind of transcript of
the proceeding that can be admitted into evidence is one that
has been certified by a court reporter.

So Judge Clark, when you say that the electronic
recording is the official record, 1 would distinguish that

from being the official transcript because we’re not going to
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be able to introduce into evidence an electronic recording to
a Federal court proceeding. The electronic recording has to
be transcribed and i1t has to be certified by a court reporter
for it to be admissible.

So 1 agree with what Roberta was saying that 1
think that what we -- you know, there ought to be a charge or
something, some nominal charge i1f you want to get a copy of
the electronic recording after all of the evidence has been
admitted and the testimony has been given. And then, you
know, parents get a copy of the transcript for free and 1
guess attorneys and school districts who are requesting it
have to pay the full price for the transcript.

ADMINISTRATIVE LAW JUDGE CLARK: Okay. 1I’m sorry,
we need to take a quick break. Apparently we’re having some
video difficulty with the webcast. So we’re going to take a
two-minute break and 1’11 let you know when we’re back on the
line.

ADMINISTRATIVE LAW JUDGE CLARK: We’re going to go
ahead and get started again with the meeting and the
discussion. Let’s see, Mr. Wyner, were you finished with
your comment? 1 think you’re muted down there. There we go.
We’re back on.

(Overlapping voices)

ADMINISTRATIVE LAW JUDGE CLARK: Ms. McArthur, go
ahead.

MS. MCARTHUR: So my question, which we should be
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able to clear up pretty quickly --

MS. SAVAGE: Can you speak louder so they can hear?

MS. MCARTHUR: Yes. Hi. 1t’s Eliza. My question
is whether the 1415 provision regarding the record actually
utilizes the term transcript. |1 believe it does. A copy of
the transcript is to be available to the parent free of
charge, not just a copy of the record.

And 1 think just from plain meaning there is a
substantial distinction. [1’ve asked Judge Varma to produce a
copy of the regs or the law so we could check. Would that
help any?

(Overlapping voices)

MR. READ: We’re having a hard time hearing you in
Los Angeles.

MR. ROSENBAUM: We’ve lost our chair.

ADMINISTRATIVE LAW JUDGE CLARK: Anybody have any
discussion, anything further down there while we’re waiting
on the reg?

MR. ROSENBAUM: Can --

ADMINISTRATIVE LAW JUDGE CLARK: Mr. Rosenbaum?

MR. ROSENBAUM: Can 1 make a comment? It seems to
me that the reason for the audio record is to prepare a
closing brief or i1f somebody needs 1t -- 1t’s really for
preparing the closing brief on either side.

And so I would think that that should be made

available either at actual cost or one could even use one’s
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own flash drive at the conclusion of the hearing, | think,
the taping of the evidence and secure i1t that way. 1Isn’t
that possible?

MS. SAVAGE: We talked -- 1 think we talked about
that last time and there was an issue of like a security —-

MR. ROSENBAUM: All right. So that the audio
record be made available but that is not the transcript which
later can be requested at no cost to parent side and at cost
to the district.

ADMINISTRATIVE LAW JUDGE CLARK: Right. My request
is —- it’s fairly narrow. The question was when do you want
the electronic recording available? At the end --

MR. ROSENBAUM: At the end of the evidence.

ADMINISTRATIVE LAW JUDGE CLARK: End of the
evidence versus the end of the case.

MR. ROSENBAUM: Yes.

MS. SAVAGE: Is that what you guys down south are
thinking, that the end of the evidence versus at the close of
the hearing when the decision iIs written?

MR. WYNER: Yes, the close of testimony.

MS. SAVAGE: Yes.

MR. CORBIN: This is Carl Corbin. 1 had a follow-
up on that. Are we then going to be charged for this and if
so can OAH let us know how much it would be (inaudible) would

be free.
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MS. BROCK: And is i1t a standard fee no matter how
long the hearing is or is it done by how many CDs you send?
Or can you put 1t on a flash drive iIn a different computer
that isn’t a security breach?

ADMINISTRATIVE LAW JUDGE CLARK: We’re not going
to -- we won’t be allowing anybody to access our computers
with any flash drives, that’s just not going to happen.

So --

MS. BROCK: But after it’s over and you download it
somewhere else can you do a flash drive rather than
(inaudible)? Can you use CDs that are --

ADMINISTRATIVE LAW JUDGE CLARK: Well, whatever
your recommendation is, | will take that to our IT people and
see but at this point 1 think 1t’s a fairly standard charge,
you know, and 1 don’t know if i1t’s per CD but I can clarify
that. 1 can certainly get that information at the end of the
meeting. But 1 think 1t’s per transcript but I think it’s
typically one CD. I don’t know what happens if 1t’s more
than one CD, so --

MS. SAVAGE: We have some comments from the web and
I’m just going to go down the list.

Why don”t you recommend to parents that they can
record the meetings at the same -- or the hearings at the
time? What about audio hookups so parents can hook up to the
recording at the hearing so that we’re getting the same

record -- 1 guess we would be getting the same recording as
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OAH.

And then this 1s an email from a parent who 1is
upset that the system is unfair and stacked against parents
and wants equal access to counsel, witnesses, et cetera for
families and students.

So 1 guess 1°ve never thought of the hookup. 1
wonder -- 1 don’t know what type of recording device would be
required for us to somehow plug in to the recording that OAH
is making. That would be interesting to find out.

MR. READ: Well, 1°m going to venture to guess
that -- I mean, this goes iInto the question that we’re asking
OAH, that we’re not going to get an answer right here and
right now.

So 1 would suggest that we document the question to
submit to OAH, you know, our recommendation that electronic
reporting be available to the parties as soon as possible
after the close of testimony so that they can use that in
preparation for the closing brief.

And along with that, if that’s a possibility, to
let OAH identify the charge and also the mechanism, the
technological mechanism for providing that.

And then coupled with that, 1°m hearing a request,
although not strictly on the agenda item, for some direction
from OAH on our ability to record due process hearings
utilizing the party’s own equipment as well as the

possibility of having access to hook up to OAH’s equipment
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somehow.

And then Steve Wyner has a comment. Right there,
give me a second.

MR. WYNER: My experience with recording due
process hearings is that we typically include a section in
our prehearing conference statement providing notice that we
intend to digitally record or audio record the due process
hearing. And we’ve never had any objection to any of that.
We set up our own equipment and microphones so that it can be
done.

I would have a concern about, you know, 1 guess
this 1dea of can”t we just hook into OAH. I would have a
concern about that. You’re talking about, you know, in
depositions a lot of people do real time depositions where
the court reporter’s typing and you’re sitting at your laptop
and all coming up on the screen. That”s one thing.

But, you know, iIn terms of this being an official
record 1 just don’t think 1t’s a good idea to have third
parties hooking up into OAH’s system. It just creates a
possibility that something can happen to the record, which
would be unfortunate.

MS. SAVAGE: Dora Dome has comment.

MR. READ: Can you still hear us?

MS. SAVAGE: Yes.

MR. READ: All right, we have some extraneous noise

coming from our speakers so --
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MS. SAVAGE: We have a comment up here from Dora
Dome.

MS. DOME: So the other question that I would have
iIs how does accessing the transcript or the digital
transcript before the briefs are due impact the timelines?
Because this came up in a case and so the party that was
requesting it wanted to delay the timelines waiting for OAH
and then set the brief dates for another few weeks after they
got the tape. And I would have -- 1 guess I would be curious
how people feel about that.

In that particular case | had concerns about just
further delaying the decision and how people think waiting
for that, does it actually -- should we be stopping the
timelines and continuing them, 1 guess? Waiting for that and
giving more time for the briefs, or is that just -- you get
it when you get it and the briefs are due on a particular day
that it is set.

MS. BROCK: Perhaps having all the information up
front of the cost you pay prior to the hearing or during the
hearings so you don’t have to first call OAH, then they get
you a cost, then you have to send in a check and then you get
your transcript, if you’re able to pay up front knowing that
you’re going to want the copy, then it only takes a couple of
days.

It’s not -- 1 think, you know, it took three days

total with my case. So you can get it fairly quickly once
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you’ve given them the money. So -- but they have to
calculate the money. So let’s see 1T we can get maybe a firm
cost of what 1t’s —-

ADMINISTRATIVE LAW JUDGE CLARK: Well, 1 think --
Richard Clark here -- 1 do think that the fee i1s fairly
nominal somebody said and 1 don’t think -- 1 think 1t’s -- 1
think it might be around $30. It’s a fixed fee. It may be a
little bit higher than that but 1t’s not hundreds of dollars.
So assuming that 1t’s a fairly nominal amount, 1 don’t have

the exact figure here but I will be able to get that and post

that on the web. 1 don’t think that”s going to be the, you
know, the deciding factor whether it’s too costly. It may be
too costly for some people but i1t’s not over -- i1t’s not

overly prohibitive from our angle.

MS. SAVAGE: Carl?

MR. CORBIN: Yes, I wanted -- this is Carl Corbin.
I wanted to touch on Dora’s comment. Yes, | have a concern
with that also because districts are usually interested in
getting -- and parents also, interested in getting a quick
resolution of the decision. So if doing this process is
going to extend the time period in which we’re going to get a
decision now, I do have some concerns with that also. And so
I don”’t want this to be seen as we’re going to be adding two
weeks to every hearing decision. That’s, | don’t think,
helpful.

MS. BROCK: We’re talking about three days, not two
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weeks.

MR. CORBIN: Well, 1f that’s what we’re talking,
but 1 just --

MS. SAVAGE: Kate?

MS. CHILCOTE: Kate Chilcote. 1 would add a
concern as a parent that I had all the information that I
needed to proceed. And 1 think if we could come to an
agreement on the time period -- I mean | hear what you’re
saying on delaying, but as a parent I would want to have all
of the information available to me before the end of my case.
And so if I didn’t have a good recording or I needed that if
I was representing myself, five days would -- or an extension
of up to two weeks -- 1 think that that would be fair from a
parent standpoint.

I mean 1 would think both parties would want all
the information.

UNKNOWN MALE: I really think it’s my -- I’m sorry,
Judge Clark, go ahead.

ADMINISTRATIVE LAW JUDGE CLARK: Richard Clark. 1
do think that some of i1t is discretionary with the judge. |
mean it’s really up to the judge how they want to handle
closing briefs and we’re going to talk about that a little
bit later. 1It°s one of the agenda items. So i1t Is something
that 1 think the parties should discuss with the judge at the
hearing but however overall, 1T there’s a specific format

that the Advisory Committee thinks should follow, we can
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certainly make that recommendation and we’ll discuss i1t and
consider it.

I don’t think that delaying the case for purposes
of getting electronic recordings i1Is a good idea. But that’s
just my perspective. And I’m not speaking for anything other
than I don”t know that that’s something we want to do is
continue to delay cases for weeks while we just get a copy of
an electronic recording. But that’s, you know, something for
you to consider and I don’t think i1t takes a great amount of
time. It would take a few business days at least, though.
It’s not going to be something you can get overnight.

MS. SAVAGE: Right. Jonathan?

MR. READ: Right. And I would just -- I’m not sure
we can make a specific recommendation unless we know for sure
how long it’s going to take and for sure how much it”’s going
to cost.

And that’s why 1 suggest that with this agenda item
we submit our request for information and then we keep this
on the agenda for next meeting. And once we have the
specifics then we can get into, you know, the type of notice
that we would suggest in the prehearing conference and the
type of effect it might have on the timelines.

MS. SAVAGE: Yes, 1 think that’s a good idea. |
did have -- 1’ve got a -- there’s a follow-up from the person
who suggested the hook-up into OAH and they further suggested

that you could use a splitter.
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But 1 think Steve, just on a final note, | agree
with your concern about having something possibly alter the
record. The other concern 1 would have i1s that there have
been a number of recordings that -- from OAH that have not
been complete. And 1If we as students or districts are
relying on that recording and therefore not making our own,
sometimes our recording iIs the only recording that exists iIn
the future.

So 1 still think 1t’s good practice for the parties
to record another backup and a potential harm solely relying
on OAH.

MS. BROCK: I just -- this is Tammi Brock. 1 just
want to clarify that all ALJs will allow recordings now
because iIn the past some have not allowed recordings. So --

ADMINISTRATIVE LAW JUDGE CLARK: 1Is that a
question?

MS. BROCK: Yes.

ADMINISTRATIVE LAW JUDGE CLARK: 1’m not sure.
There’s no -- we don’t have a policy one way or the other.
It’s all discretionary with the judge. So.

MS. BROCK: well, can we make that a policy then?

ADMINISTRATIVE LAW JUDGE CLARK: 1It’s all -- the
recommendations from the Committee, it’s all up to you how
you want to do that. |1 can’t give you any answers right now.
I’m just looking for your input on the items.

MS. BROCK: Because | know Mr. Wyner made a comment
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about putting it In his statement regarding taping the
hearing but we had an ALJ who wouldn’t allow it and then lost
a third of the transcript of the recording. So I would like
to propose that we make i1t a rule that ALJs will allow every
party to tape.

MS. MCARTHUR: Second.

MS. SAVAGE: We have a second on that. Any comment
down in Southern California on that particular point?

MR. READ: Yes, we have a comment from -- let’s see
if 1 can get this around. Tania Whiteleather.

MS. WHITELEATHER: 1”011 just speak loudly. Hi. 1
just wanted to add that I think there are a number of
concerns and problems of transcripts because we had gotten
many that are missing whole days, missing portions of witness
testimony, things that have not recorded.

And 1 know that we have had some ALJs that will
allow recording by a party and others that won’t and | just
strongly believe that this is something that iIs so very
simple that would not impact anybody that would allow us to
have a backup when these reoccurring problems with
(inaudible) transcripts occur.

MS. SAVAGE: Any other?

MR. READ: Steve Wyner? | think Maureen Graves 1is
on my side. Did you have your hand raised?

MS. GRAVES: Yes.

MR. READ: Okay. let’s hold on a second. Are vou
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there?

MS. GRAVES: Yes, | agree with Tania that this is a
simple thing. It’s also something of an Investment for
families to make sure that their own equipment iIs working.

It would be nice to be able to know that they’re going to be
able to use it.

The other point 1 would make is we talked about
having tapes or CDs available right after hearing for help
with preparing accurate closing arguments for years, |
believe. 1 don’t think this is that difficult. 1 think It
would be quite simple for OAH to figure out how much this is
going to cost --

ADMINISTRATIVE LAW JUDGE CLARK: Could you speak up
a little bit, Ms. Graves?

MS. GRAVES: 1 think it would be very simple for
OAH to figure out how much it’s going to cost to provide CDs
of testimony at the end -- close of testimony in order to
prepare accurate briefs.

I think that information could easily be
disseminated on the website or to parties who ask for it. |
don’t think that should wait for more recommendations from
the next Advisory Committee meeting.

ADMINISTRATIVE LAW JUDGE CLARK: Okay, I just want
to comment. Richard Clark. 1 just want to comment on that
for Ms. Graves. She’s correct. The question that 1°m really

asking was fTairly specific.

Statewide Transcription Services
(916) 624-4300




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

40

And 1f you have additional guidance that you want
to provide, additional recommendations that you want to make,
that’s perfectly fine but the last Advisory Committee, my
understanding was you had resolved or that they had
recommended that the electronic recording be available at the
end of the case, which from my perspective i1Is when the
decision’s issued and that has caused concern and issues with
some of the attorneys in this field.

So my question really i1s, do you want i1t at the end
of the testimony or did you want i1t at the end of the case?
And I’m just asking for clarification of that.

The rest of 1t Is open to discussion as well but If
you can take (inaudible) on that question, that would be
helpful.

MS. SAVAGE: Yes, I think we -- 1t sounds to me,
and 1T there’s anyone with disagreement, that people are
wanting it at the close of testimony as opposed to when the
brief is written. Is there any disagreement with getting a
recording at the close of testimony?

MR. READ: 1I°m seeing a lot of head nods down here
SO are we -- anyone disagree with that? Yes, | think we’re
unanimous down here that the purpose is for essentially for
helping out with the closing briefs and we’d like it as soon
as possible at the end of the testimony.

MS. SAVAGE: Robert, is there any disagreement up

here with getting it at the close of testimony?
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MS. MCARTHUR: Just a question --

MS. SAVAGE: Steve?

MR. ROSENBAUM: Steve. Just a friendly amendment
to the close of testimony and then to be decided in the
future what impact that would have on the briefing schedule,
not to make that decision today.

MS. BROCK: And I would like it at the end of
verbal testimony because sometimes the judge allows an
observation or something to happen that will be a declaration
that 1s going to be done a week or two later. So I think
that as soon as all the verbal testimony has been taken, we
should be allowed to get a copy of the verbal recording.

MS. SAVAGE: So it would be the close of live
testimony as opposed to any other type of evidence.

Is that acceptable down in Southern California? It
would be clarified to the close of live testimony.

MR. READ: Yes.

MR. WYNER: Yes.

MS. SAVAGE: Okay. And then the question about
whether i1t affects the timing of the briefing and that issue
is deferred. Eli1za?

MS. MCARTHUR: Did we all -- I was reading so 1|
wasn’t paying attention the entire time. Did we all resolve
the i1ssue of transcript versus electronic record?

MR. ROSENBAUM: No, this is not a transcript.
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MS. SAVAGE: Well, we --

MS. MCARTHUR: But | wanted to correct one thing.
I was incorrect. The transcript is not what appears in the
regs. | couldn’t find the -- this is a great book, by the
way, Judge Varma. 1°m writing down --

MS. SAVAGE: Come on, Eliza, let’s get going.

MS. MCARTHUR: It says -- there are three relevant
provisions but 1 think the one that we’re speaking of iIn
particular says have the record hearing rights, the parent
has the right to have the record of the hearing and the
findings of fact and decisions provided at no cost to the
parents. So the term is “record”’ not transcript.

But 1 think when we go back to Steve Wyner’s point,
that there is as a matter of law a distinction between record
and a certified transcript for purposes of appeal. But
because the word wasn’t there as 1 had thought, 1 wanted to
let you know.

MS. SAVAGE: So the second -- 1’m going to cut you
off, Tammi. So the second thing is, do we want to recommend
that all judges permit both parties to record?

MULTIPLE VOICES: Yes. Second.

MS. SAVAGE: Okay, so have two -- and 1°m going to
cut you off, Tammi, because we’ve got to keep going.

MS. BROCK: That’s fine.

MS. SAVAGE: [Is there any further discussion on

this topic, Jonathan, down there?
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MR. READ: No.

MS. SAVAGE: Okay. The next issue is the request
for more days in due process requests.

ADMINISTRATIVE LAW JUDGE CLARK: This is also
something that was discussed at the prior Advisory Committee
meeting but we never received a recommendation.

MS. SAVAGE: Okay.

ADMINISTRATIVE LAW JUDGE CLARK: So we have
received a number of due process hearing requests from the
various parties. Sometimes you request ten days for the
hearing just for your side of the case, some people request
Tifteen days and there was sort of a consensus i1f I recall
from the last Advisory Committee meeting that anything more
than five days we should just open with our initial date and
then have them make that request so the opposing side can be
consulted about that as well.

I’m just looking for guidance from the Advisory
Committee about how we should treat requests when a party is
asking for, you know, many more hearing days than we -- OAH
typically sets one day for an initial hearing and one day for
a prehearing conference and a day for the mediation. That’s
what we typically do and then most parties get together and
request additional days and requests dates at their calendar.

But on occasion we have parties who submit these
requests saying, my case alone will take ten days and they

want us to set a 15-day hearing at the outset which causes
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problems for people’s calendars and it’s just something out
of the ordinary for us. 1°m looking for guidance on how and
how many days or whether we should be doing that or not.

MS. SAVAGE: Jonathan, do you guys want to start
down there?

MR. READ: Sure. Do we have any comments on that?
Steve has a comment.

MR. WYNER: I don’t think 1’ve had a hearing that
was less than ten days. So I don’t -- 1 haven’t had any
problem scheduling enough days for hearing. But I think the
procedure is generally that, you know, if I know -- once 1
get the notice | generally let the other side know that we’re
going to need more days and try to dialogue about what we’re
going to need and then, you know, contact OAH and say, you
know, we’re either agreed or we’re not agreed and we have
more than just five days that we’re going to need. And if
there’s a disagreement 1 would recommend that you request a
trial setting conference.

MR. READ: 1 guess | would follow that up with a
request for clarification because 1 do recall we discussed
trial setting conferences iIn the last meeting. 1 think
they’re very helpful.

I’m not sure what OAH’s policy is with respect to
that initial hearing date because 1’ve heard some say that
that’s simply the first day of hearing and that the hearing

will proceed on consecutive days after that and 1’ve heard
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others say that that’s a one-day hearing and i1f the parties
are going to request more, then they need to submit a request
for more days of hearing which may ca