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DECISION

Administrative Law Judge (ALJ) Peter Paul Castillo, Office of Administrative
Hearings (OAH) , Special Education Division, State of California, heard this matter in Los
Altos, California, on October 17-20 and November 2, 2006, and telephonically on November
3, 2006.

Geralyn M. Clancy and Bob Varma, Attorneys at Law, represented Student. Student
was not present during the hearing. Student’s Father was present during the entire hearing,
and Mother on October 17-20, 2006.

Eliza J. McArthur and Rodney L. Levin, Attorneys at Law, represented the Los Altos
School District (District). Also present was Nancy Grejtak, District’s director of pupil
services, and Charlene Luks, District’s prior director of pupil services.

On June 30, 2005, Student filed a request for mediation and due process hearing. The
matter was continued for hearing on July 1, 2005. The record remained open to receive
written briefs after the completion of the hearing on November 3, 2006. OAH received
Student’s closing brief on November 27, 2007, and the District’s closing brief on
November 22, 2006. The record closed on November 27, 2006.



ISSUES

1. From August 8, 2003, through the 2003-2004 school year and 2004 Extended
School Year (ESY), did the District fail to provide Student with a Free Appropriate Public
Education (FAPE) because the District failed to supervise the implementation of Student’s
Applied Behavioral Analysis (ABA) program through the certified non-public agency, | Can
Too! Learning Center (ICT), as alleged in paragraphs 2 through 5 below?

2. From August 8, 2003, through the 2003-2004 school year and 2004 ESY, did
the District fail to provide Student with FAPE because the District failed to provide
appropriate supervision and training hours by the ICT behavior consultant, which affected
the program design and efficacy of the ABA program, including instruction by untrained
staff, failure to advance the skills development program, inappropriate use of behavior
management techniques, failure to advance the skills development program, inappropriate
use of behavior management techniques, failure to provide necessary generalization skills
into other settings and across time, and cancelled team meetings?

3. From August 8, 2003, through the 2003-2004 school year and 2004 ESY, did
the District fail to provide Student with FAPE because the District failed to implement
appropriate behavior management techniques with Student as Student was subjected to
aversive and otherwise inappropriate behavior management strategies?

4, From August 8, 2003, through the 2003-2004 school year and 2004 ESY, did
the District fail to provide Student with FAPE because the District failed to provide Student
with implementation of generalization and maintenance of acquired skills, as ICT did not
adequately address the generalization of skills outside the one-on-one instructional hours,
including home, school and community and across time?

5. Did the District fail to provide Student with FAPE because the District failed
to provide Student with adequate social skills training to meet Student’s needs regarding the
training provided by ICT in the school setting for the 2003-2004 school year through the
2004 ESY?

CONTENTIONS OF THE PARTIES

Student contends that the District failed to properly supervise ICT's ABA program.
Student asserts that ICT recommended to Parents the use of aversive interventions to correct
Student’s toileting accidents. The aversive methods include Parents giving Student a cold
bath or shower for toileting accidents. Parents also contend that ICT approved Parents
placing hot sauce in Student’s mouth to prevent thumb sucking. Student also alleges that
ICT failed to design and implement a proper ABA program, and did not properly instruct
Student to generalize skills outside of the one-on-one home teaching program. Student
contends that ICT failed to provide Student with adequate social skills training when Student
attended Covington Elementary. Finally, Student asserts that ICT did not provide all
required hours of service.



The District claims that Parents unilaterally implemented aversive methods to
discipline Student over ICT’s objections. The District asserts that ICT provided Student with
an appropriate ABA program and Student made adequate educational progress, considering
Student’s mental retardation. The District contends that Student learned to generalize skills
outside the one-on-one home program and that Parents interfered with ICT’s ability to
provide Student with proper generalization skills. The District asserts Student has not proven
a need for compensatory education because the District’s educational program since June
2004 has remediated any alleged harm to Student. Also, the District contends that Parents
are the source of Student’s aggressive behaviors because of Parents’ use of aversive forms of
discipline before and during ICT’s ABA program.

FACTUAL FINDINGS
Preliminary Findings

1. Student, born September 26, 1994, lives with his parents within the District
boundaries. From August 8, 2003 through the 2004 ESY, Student was qualified for special
education under the primary classification of autism, with a secondary classification of
mental retardation. Student’s eligibility for special education remained unchanged during the
relevant period of this case.

Background

2. Parents and District agreed at the June 13, 2002 Individualized Education
Program (IEP) meeting that Student would receive an intensive ABA home program and that
ICT would be the program provider. Parents selected ICT before this IEP meeting. At the
June 13, 2002 IEP meeting, Kevin Dotts, Director and owner of ICT, presented ICT’s
proposed ABA program for Student. Mr. Dotts developed the program after observing
Student at home and school and speaking with Parents. Mr. Dotts was the program director
for Student’s ABA program.

3. Mr. Dotts has a bachelor of arts degree in personality and behavioral
psychology and a master of arts degree in special education. Mr. Dotts has a certificate from
the Treatment and Education of Autistic and Related Communication Handicapped Children
(TEACCH), a nationally recognized autism education program. Mr. Dotts worked with the
Center for Autism and Related Disorders (CARD) while in college as a behavior therapist
providing Discrete Trial Training (DTT) services to autistic children in ABA programs. Mr,
Dotts advanced to become a behavior consultant and then program supervisor with CARD.
After leaving CARD, Mr. Dotts consulted with approximately 20 school districts regarding
their implementation of ABA programs and provided ABA training to district staff. Mr.
Dotts opened ICT in the spring of 2002.



4. Mr. Dotts recommended in his June 8, 2002 report that Student receive an
ABA home-based program for 27 hours per week from ICT. An ICT program supervisor
would provide Student with three hours per week of direct instruction. The program
provided for weekly hour-and-a-half clinic meetings with Student, Parents and ICT personnel
to discuss Student’s progress and to provide parent and staff training. Mr. Dotts was to
attend the weekly clinic meetings and provide an hour-and-a-half per week of program
development. The program supervisor, Kisa Korello, was to attend the clinic meetings and
provide an hour-and-a-half per week of direct supervision to the ICT behavior therapists.
ICT started the home program soon after the June 13, 2002 IEP meeting, and Student ceased
attending school. ICT conducted the home program in a converted garage in Student’s
home.

5. At the July 15, 2003 IEP meeting, the District proposed that Student attend a
regular school for approximately two-and-a-half to three hours per day with a one-on-one
aide, and to reduce Student’s home based program to 20 hours-per-week. Parents agreed that
Student should attend a regular school, but did not accept the District’s school choice. At the
start of August 2003, Student’s ABA home program remained the same. In mid-January
2004, Student began to attend Covington Elementary, a District school, in a special day class
(SDC) two hours per day and received 20 hours per week of ABA services at home.
Student’s one-on-one school aide was normally ICT behavior therapist Eric Phillips. Student
attended Covington Elementary primarily for social interaction with other students. ICT
provided Student’s ABA program through June 2004. At the June 5, 2004 IEP meeting,
Parents withdrew their consent. Synergistic Interventions began to provide Student’s ABA
program thereafter.

Use of Aversive Methods of Instruction

6. School districts and certified non-public agencies cannot use aversive
interventions to modify a student’s behavior. Aversive interventions include seclusion
rooms, corporal punishment, use of unpleasant odors, sensory deprivation, or an intervention
that causes or subjects the child to humiliation or excessive trauma. (Cal. Codes Regs., tit. 5,
8§ 3052, subd. (1).)

Toileting Training at Home and Thumb Sucking

7. During Mr. Dotts’s evaluation of Student in May and June 2002, Mother told
Mr. Dotts that Student was toilet trained, but still wore a diaper at night. Mother was not
truthful as Student was not fully toilet trained and had toileting accidents when ICT
commenced the home program. In either September or October 2002, Mr. Dotts and Mother
discussed various strategies to reduce Student’s toileting accidents. Mr. Dotts explained to
Mother several ABA approaches, such as establishing a toileting schedule. Mother was not
satisfied with the different options Mr. Dotts proposed and asked what methods other parents
have used to reduce toileting accidents. Mr. Dotts replied that he knew that another family
gave the child a cold bath as a negative reinforcement to reduce toileting accidents.
Mr. Dotts admitted that he knew that giving a child a cold bath after a toileting accident



constituted a prohibited aversive intervention that ICT could not implement as part of its
home program.

8. Mother embraced the idea of giving Student a cold bath as a means to reduce
Student’s toileting accidents. Parents believed in the use of aversive interventions as a
parenting technique. Parents spanked Student and Ms. Korello observed Mother spanking
Student on a couple of occasions. Parents also burned a favorite book in front of Student if
Student obsessed about the book so Student would know that the book was gone.

9. The parties do not dispute that Parents® gave Student cold baths or showers in
response to toileting accidents. If Student had a toileting accident, the behavior therapist
would take Student to a Parent, who would give Student a cold bath or shower.? The parties
dispute whether Mr. Dotts recommended cold baths for Student to decrease toileting
accidents. Mr. Dotts admits to informing Mother about the cold baths, but states that he told
Mother that he did not recommend its use. Mother states that Mr. Dotts never told her that
he did not recommend the use of cold baths. Mr. Dotts discussed Student receiving cold
baths for toileting accidents at the October 30, 2002 clinic meeting. However, the notes from
this meeting and writings in Student’s data binder for the two years of the ABA program do
not reflect that anyone from ICT recommended against giving Student cold baths. ICT never
informed the District of the use of this aversive intervention. ICT did not mention problems
with Student’s toileting in its June 13, 2003 and June 4, 2004° progress reports or at IEP
meetings, even though ICT established a behavior plan regarding toileting accidents.

10.  Evenif ICT did not approve of the Mother giving Student a cold bath or
shower in response to a toileting accident, Mother’s actions became part of the ABA
program through ICT’s acquiescence. Mr. Dotts could not explain why he did not discuss
this aversive intervention in his progress reports and at IEP meetings. ICT incorporated
Mother’s cold bath routine, which did not improve Student’s toileting abilities. Student
continued to have toileting accidents during the 2003-2004 school year at approximately the
same level. Only after ICT ceased providing Student services, did Student’s toileting
accidents decrease. Presently, Student rarely has a toileting accident at school and the
toileting accidents do not affect Student’s present education or learning opportunities.

11.  Parents also used hot sauce to stop Student from sucking his thumb during the
ICT home program. ICT implemented different strategies to reduce Student’s thumb sucking
because it was not an appropriate behavior for a nine-year-old child. ICT used proper
techniques to target the thumb sucking, such as the use of gloves to discourage thumb

! Mother was normally present during the home program and primarily gave Student the cold bath or
shower in response to a toileting accident. Father, if present, was typically at home at the end of the day’s program.

2 |CT also documented Student’s toilet usage and the cold baths and showers in a spiral notebook kept in
the bathroom.

® This report was mistakenly dated June 2, 2003.



sucking. ICT also used a Differential Reinforcement of Low Rates of Behavior (DRL)
system to target Student’s thumb sucking.* However, the use of hot sauce constitutes an
aversive intervention, especially because Parents used spicier hot sauce when Student
became accustomed to the hot sauce spiciness. ICT did not document its objections to
Parents’ use of hot sauce and incorporated Parents’ activity into its ABA program by its
acquiescence. ICT documented Parents’ use of hot sauce without any comment that ICT did
not approve of this technique to curb Student’s thumb sucking. ICT’s ABA program and
Parent’s use of hot sauce did not reduce Student’s thumb sucking during the 2003-2004
school year. Presently, thumb sucking is not a behavioral problem for Student.

12.  Student’s expert, Pamela Osnes, Ph.D., established that the use aversive
interventions decreases the success of an ABA program as she provided convincing expert
testimony regarding the harm caused by aversive interventions. However, Dr. Osnes stated
that she could not determine a level of compensatory education Student requires due to the
aversive interventions without conducting a Functional Analysis Assessment (FAA). Also, a
FAA is needed to determine any harm caused to Student by the aversive interventions.

13.  Dr. Osnes reviewed Student’s data binder, prior assessments, IEPs and ICT
progress reports. She spoke to Parents, and observed Student twice. One observation
occurred at a restaurant with Student’s family and the other observation was at Student’s
home where Dr. Osnes conducted an informal assessment of Student. Dr. Osnes observed
Student for a combined four-and-a-half hours. Dr. Osnes is a certified behavior analyst by
the Behavior Analyst Certification Board, a national ABA certification organization.

Dr. Osnes has a Ph.D. in special education, extensive experience with ABA programs for
autistic children, and working with children with a dual diagnosis of autism and mental
retardation.

Toilet Training at School

14.  Student also challenged ICT’s toileting behavior plan for Student at Covington
Elementary. Student continued to have toileting accidents when he began attending
Covington Elementary in mid-January 2004. At first, ICT used a token response cost system
to address Student’s toileting in which Student lost token dollars for having toileting
accidents and obtained token dollars for not having an accident. ICT used this token system
because Student’s SDC teacher used this system to improve behavioral issues as students
could purchase items in class with token dollars. ICT also attempted to create a toileting
schedule. If Student had a toileting accident during recess, Student lost a portion of the
recess, approximately three to five minutes. For the recess timeout, the ICT therapist would
take Student from the bathroom and then head back to the playground as if returning to
recess. Before the Student and therapist got back to the playground, the therapist would
“pretend” to just remember and tell Student that he had lost recess due to the toileting
accident. According to Mr. Dotts, the purpose of this technique was to reinforce with
Student the consequence of the toileting accident with the loss of recess.

* ICT’s development and use of the DRL system is discussed in further detail below.



15.  Dr. Osnes opined that ICT’s school toileting plan was a prohibited form of
punishment. Dr. Osnes stated that the ICT therapist taking Student back to the playground
and then reminding Student of the loss of recess due to the toileting accident humiliated
Student. The District’s expert, Shelley Davis, disagreed with Dr. Osnes and stated that ICT’s
plan properly reinforced to Student the consequence of a toileting accident. Mr. Phillips did
not state that Student became upset at losing recess. ICT’s toileting plan at school did not
constitute an aversive intervention as loss of recess, coupled with informing Student about
the loss of recess did not humiliate Student.

16.  Ms. Davis reviewed Student’s data binder, prior assessments, including
Dr. Osnes’s informal assessment, IEPs, and present school year information. Ms. Davis has
a master’s degree in psychology and presently operates a non-public agency that provides
ABA home programs to autistic students. Ms. Davis consults with and provides training to
school districts and their staffs. Ms. Davis has worked with autistic children for almost 25
years. Ms. Davis has extensive experience in working with students with dual diagnosis of
autism and mental retardation.’

Listening Drill

17.  ICT implemented an overcorrection technique to reduce Student’s
inappropriate behavior and to redirect Student when Student became non-responsive or non-
compliant during a therapy session. ICT began this overcorrection technique in September
2003. ICT used a technique called a Listening Drill or Drill Sergeant.® The Listening Drill
required the ICT therapist to deliver a series of repetitive commands for skills that Student
had already mastered. The Listening Drill required Student “to stand up, sit down, clap
hands, touch head, touch nose . . .” to refocus Student and for Student to pay attention to the
therapist to increase compliance.

18.  Overcorrection is a behavioral technique to have a person learn a correct
behavior. An overcorrection example is when a parent has a child open and close a door
several times after the child slammed a door closed. The Listening Drill is a positive
overcorrection that attempts to refocus the child.

19.  Ms. Davis, and Dr. Osnes disagreed about the appropriateness of ICT’s use of
the listening drill to improve Student’s behavior and attentiveness during therapy sessions.
Dr. Osnes opined that based on her review of Student’s data binder, that the Listening Drill
did not improve Student’s behaviors and at times caused Student to become defiant.

Ms. Davis reviewed the same data binder and stated that listening drills improved Student’s
attentiveness and behaviors. Dr. Osnes’s opinion is that ICT needed to use positive

® Both Dr. Osnes and Ms. Davis stated that a dual diagnosis of autism and mental retardation was common.

¢ Dr. O. Ivar Lovaas coined the term Drill Sergeant to refer to this technique.



reinforcement to focus Student, while Ms. Davis viewed the Listening Drill as an appropriate
Lovaas-style technique for Student.” Ms. Davis and Dr. Osnes based their opinions on the
type of ABA program each prefers and were equally convincing regarding how to refocus
Student if he was not attentive during a therapy session.®

20.  Mr. Phillips stated that the Listening Drill was effective in his sessions with
Student and did not increase Student’s non-compliant behaviors. A review of the data binder
indicates that there were times in which the Listening Drill worked to improve Student’s
behavior, and there were times when the Listening Drill did not work. Other than Mother’s
complaint regarding ICT behavior therapist Pam Williams, Mother did not state Student
engaged in defiant behaviors with the other therapists during the Listening Drill.

21.  Regarding Ms. Williams, Mother observed that Student and Ms. Williams
appeared to get into power struggles and Student’s aggressive behaviors escalated during the
listening drills with Ms. Williams. Ms. Williams started working with Student in September
2003 and Student often challenged Ms. Williams during her therapy sessions. Mr. Dotts and
Ms. Korello were aware of Student’s defiance regarding Ms. Williams, which culminated in
a meeting in March 2004 between Mother, Mr. Dotts and Ms. Korello after Ms. Williams left
a therapy session in tears after Mother confronted Ms. Williams in front of Student.

22.  Student picked on Ms. Williams as she was the newest therapist and Mr. Dotts
and Ms. Korello acknowledged that Student would challenge new persons. ICT provided
Ms. Williams with adequate training regarding Student’s ABA program before she started
working with Student. Ms. Korello also instructed Ms. Williams to use a softer voice with
Student during the listening drills and to avoid eye contact so Student could focus on the
drill. Mother’s conduct during these sessions created unnecessary tension and caused
Student to be more defiant, which negatively impacted Ms. Williams’ use of the Listening
Drill

ICT’s Behavior Management Plan
Differential Reinforcement of Low Rates of Behavior
23.  ICT used a DRL system to ameliorate Student’s unwanted behaviors in the

home program. A DRL system focuses on a particular behavior identified for improvement.
Before implementing a DRL system, the ABA program observes the student and counts the

" Student’s citation to a 1981 article regarding the educational advantages of positive reinforcement
compared to overcorrection is not persuasive. (Carey and Bucher, Identifying the Educative and Suppressive Effects
of Positive Practice and Restitutional Overcorrection (Spring 1981) 1981, 14 Journal of Applied Behavior Analysis,
pages 71-80.) The article’s study looked at mentally retarded adults in a residential institution who displayed an
inappropriate eating behavior. The restitutional overcorrection used in the study is not remotely similar to the
Listening Drill as the study’s subjects were told of the inappropriate action, the plate removed, subject required to
clean the mess, wipe one’s hands, face, table and chair for two minutes, and then apologize to the other residents.

® The nature of the difference between Dr. Osnes’s and Ms. Davis’s ABA program preference is discussed
further below in the discussion regarding ICT’s use of a DRL system.



number of targeted behaviors during a set time period to establish a baseline. The ABA
program then establishes a time period in which the therapist works with the student, and the
number of exhibited behaviors for this period. The therapist counts the number of the
targeted behavior that the student displays in this period. Typically, the therapist displays to
the student the opportunities the student has, such as using a visual representation of
something pleasing to the student, like a cartoon character. If the student displays the
targeted behavior, the therapist removes a symbol. If any symbols remain after the set
period, the student earns a reward. If no symbols remain, the student does not receive a
reward. The therapist tells the child about the targeted behavior in a positive manner, and
how the DRL system will work. As the student’s behavior improves, the ABA program
modifies the DRL system either to increase the length of time the student is observed or to
reduce the number of symbols removed, or both. The DRL system is commonly used in
Lovaas-style ABA programs.®

24.  Mr. Dotts and Ms. Korello discussed with Parents the targeted behaviors in
clinic meetings and documented these behaviors in Student’s data binder. ICT personnel
gathered the required baseline data. Mr. Dotts first established a 15-minute time period and
13 chances for Student. ICT represented the chances as ‘stars’ that the ICT therapist would
remove for each targeted non-compliant behavior. If any stars remained at the end of the
session, Student could choose a reward. Student’s behavior improved and ICT lengthened
the time and decreased the number of opportunities as Student went to five stars in a 20-
minute period. ICT added to the DRL system in February 2004, having Student place items
in a cup for positive behaviors during a therapy session. Student then counted these items at
the end of the session to reinforce Student’s positive behaviors and to work on Student’s
counting skills.

25.  Dr. Osnes opined that ICT’s DRL system constituted a punishment system
when used for non-compliant behavior because Student would lose his reward if he lost all
his stars. Dr. Osnes believed that ICT should have used a system that provided Student with
positive reinforcement for positive behaviors for Student to learn compliant behaviors.

Dr. Osnes stated that Student’s ABA program should have focused on Student learning
positive behaviors, and that the DRL system simply focused on decreasing non-compliant
behaviors.

26.  Ms. Davis uses the DRL system in the ABA program she creates and consults
for children with impulse control problems. Ms. Davis stated that the purpose of a DRL
system is to teach the child self-restraint as the child obtains the reward for reducing the
number of targeted behaviors. Ms. Davis opined that based on her experience and the
information that she reviewed that the DRL system that ICT implemented was appropriate
for Student and not a form of punishment.

® Lovaas-style ABA programs follow the teaching of Dr. Lovaas and involve intensive behavior
modification therapy through the use of DTT and one-on-one repetitive drills. A synopsis regarding the debate
between proponents of the Lovaas-style versus the more expansive approach put forth by Dr. Osnes can be found in
Student v. Los Angeles Unified School District (June 2, 2006) OAH No. 2005090882, pp. 5, 15, 16, 22 and 23.



27.  The dispute between Ms. Davis and Dr. Osnes regarding the appropriateness
of ICT’s use of a DRL system is based on philosophical differences regarding ABA theory
and implementation. Dr. Osnes and Ms. Davis both described the various branches of ABA
theory. Ms. Davis’s preferred method is Lovaas-style, while Dr. Osnes uses a more eclectic
approach that focuses more on positive reinforcement. The fact that Ms. Davis and
Dr. Osnes prefer different forms of ABA programs for the same child is not unexpected as
ABA is not a monolithic area of study and practice as evidenced by the different branches
that have evolved. Neither Ms. Davis nor Dr. Osnes established that the ABA program
preference that each recommended is superior to the other’s preference.

28.  Regarding Dr. Osnes’s opinion that the DRL system is a form of punishment,
not all forms of punishment are prohibited, only those forms of punishment that are aversive.
A timeout is a form of punishment, but California law does not prohibit the use of timeouts
for students. The DRL system does contain a form of punishment in that the student does not
receive the reward if the student loses all of his chances. However, the fact that the student
does not receive a reward is not aversive as the failure to obtain the reward does not subject
the student to humiliation or cause excessive emotional trauma.

29. ICT followed standard protocols in creating and modifying the DRL system
for Student. Student did get upset at times for not obtaining his reward when Student lost all
his stars. However, the DRL system did not subject Student to humiliation and the fact that
Student occasionally got upset after losing all his stars did not create an aversive
intervention. ICT’s DRL system was an appropriate method to improve Student’s
behaviors. ™

Behavior Intervention Plan and Documentation

30.  The fact that a student has behavior problems that may affect the
implementation of student’s goals and objectives does not mean that a school district needs
to create a Behavior Intervention Plan. A school district need only create a Behavior
Intervention Plan if the student displays a serious behavior problem that significantly
impedes the district’s implementation of student’s IEP goals and objectives.

31.  Student displayed aggressive behaviors during the entire time that ICT
provided the ABA program. Student threatened to hit, swore at, spat at, and hit the ICT
behavioral therapists. While Student’s aggressive behaviors would at times interfere with the
ABA program, Student’s aggressive behaviors were not constant and ICT personnel easily
handled these behaviors by using the behavior plan Mr. Dotts created. While ICT could have
better documented this behavior plan, ICT personnel were aware of the nature of the plan due
to the discussions at the clinic meetings and training by Mr. Dotts and Ms. Korello.

Student’s aggressive behaviors were not so severe to require a FAA and Behavior

19 Student’s progress with the DRL system isdiscussed in further detail below.
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Intervention Plan as the aggressive behavior did not significantly impair Student’s ABA
program.

32.  Regarding toileting and thumb sucking, ICT needed to work on these
behaviors because they are not appropriate behaviors for a nine-year-old child. However,
Student’s toileting problems and thumb sucking were not so serious of problems that they
significantly affected Student’s progress in his ABA program. However, the aversive
interventions negatively affected Student's progress in these areas.

33.  Because Student did not have serious behavioral problems that significantly
interfered with his educational progress, Student did not require a FAA, or a Behavior
Intervention Plan. Ms. Davis stated that the documentation that she reviewed in Student’s
data binder was adequate for an ABA program. Dr. Osnes based her opinion that ICT did
not maintain the needed documentation for Student’s program on her belief that Student
required a Behavior Intervention Plan. Because Dr. Osnes incorrectly believed that Student
required a FAA and Behavior Intervention Plan, Ms. Davis’s opinion that Student’s data
binder colrlltained adequate documentation regarding Student’s ABA program is more
credible.

Student’s Progress

34.  Adistrict must provide a student with an educational program that is
reasonably calculated to provide the student with some educational benefit in the least
restrictive environment. A district is not required to provide a special education student with
the best education available or to provide instruction or services that maximize a student’s
abilities. A school district need only provide a basic floor of opportunity that consists of
access to specialized instructional and related services, which are individually designed to
provide an educational benefit to the student.

35. By August 2003, Student acquired needed skills to attend and do well in a
classroom setting. Therefore, ICT properly shifted Student’s program to learn more
functional skills, such as social interactions, conversations with others, telling time, and
identifying money. The ABA program appropriately continued having Student master his
letters and numbers and reducing Student’s inattentive behaviors, such as task avoidance and
not paying attention during instruction.

36.  The ICT staff collected data regarding Student’s baseline performance,
Student’s performance in DTT instruction, when Student mastered targeted skills,
generalization progress and performance in the DRL system. ICT personnel documented the
findings in Student’s data binder, which was kept at Student’s home. Dr. Osnes criticized

1 While Juanita Traver, Student’s behavioral consultant from spring 2005 to the present, stated the type of
documentation that she believes is necessary for an ABA program, Ms. Traver did not offer an opinion whether ICT
properly documented Student’s ABA program.
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ICT’s data collection and stated that ICT did not adequately document Student’s progress, or
lack of progress, in the data binder.

37.  ICT personnel could have documented and maintained the data in a better and
more concise manner regarding Student’s baseline numbers regarding targeted behaviors,
progress towards goals and mastery of behavior goals. However, ICT’s failure to have a
better record keeping and data collection system does not establish that ICT failed to
properly implement Student’s ABA program, including the DRL system. Student made
adequate improvement in all targeted behaviors, except for toileting and thumb sucking.

38.  The data collected did not show a linear improvement, as Student had good
and bad days. The data collected by ICT personnel and observations of Mr. Dotts,
Ms. Korello and Mr. Phillips establish that Student made adequate progress with ICT’s ABA
program. The fact that ICT could have better documented Student’s response to the ICT
ABA program does not undermine the observations of Mr. Dotts, Ms. Korello and
Mr. Phillips regarding Student’s progress, and Ms. Davis’s expert opinion that Student made
adequate progress based on her review of Student’s data binder.

39.  Dr. Osnes’s criticism of Student’s progress is based more on her philosophical
differences regarding the Lovaas-style program ICT used. Mother’s opinion regarding
Student’s progress is not credible as she was not truthful to Mr. Dotts regarding Student’s
aggressive behaviors and toileting. The best evidence regarding Student’s lack of progress
would be from a representative from Synergistic Interventions, which took over Student’s
ABA program in June 2004. Synergistic Interventions conducted an evaluation of Student in
June 2004, which it presented at the June 14, 2003 IEP meeting. However, no one from
Synergistic Interventions testified at hearing.

Student’s Aggressive Behaviors

40.  Mother did not accurately inform Mr. Dotts about Student’s aggressive
behaviors for the June 2002 evaluation. Mother informed Mr. Dotts that Student did not
exhibit aggressive behaviors. At the hearing, Mother backtracked regarding the information
she provided Mr. Dotts. Mother stated that Student exhibited some aggressive behavior
towards his younger brother. Mother characterized Student’s interaction as normal sibling
rivalry, which is why she did not mention Student’s behavior to Mr. Dotts. Mr. Dotts
observed Student threatening to hit his Parents during his initial home observation when
Parents told Student that he could not watch television. Student continued to exhibit
aggressive behavior throughout ICT’s implementation of Student’s ABA program.

41.  Student’s data binder and the observations of Mr. Dotts, Ms. Korello and
Mr. Phillips do not show an increase in aggressive behaviors by Student. Mother’s testimony
was not credible on this topic since she failed to provide Mr. Dotts with accurate information
regarding Student’s aggressive behavior. As noted in Factual Finding 31 above, Student’s
aggressive behaviors did not significantly impair Student’s progress in ABA program.
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42.  Student continues to display this aggressive behavior as he attempted to hit
Dr. Osnes during her evaluation of Student. Ms. Traver stated that Student displays
aggressive behaviors presently, but Student’s displays are extremely infrequent and are not
serious enough to require a Behavior Intervention Plan. Ms. Traver stated that Student’s
present aggressive behaviors, such as hand slaps and threats to hit favored persons, is tied to
the use of DTT instruction. Ms. Traver opined that DTT was an antecedent to Student’s
aggressive behavior, which Student used as an escape technique. Ms. Traver’s opinion
corresponds to Dr. Osnes’s opinion of Student’s aggressive behavior. However, the impact
of Student’s aggressive behaviors related to the use of DTT instruction cannot be determined
without a FAA.

Generalization

43.  Generalization is an important skill for young children to learn, and a skill that
autistic children have difficulty mastering. Generalization requires a person to be able to
transfer a learned concept to different settings. In an ABA DTT program, a student first
masters a skill in a one-on-one setting. The one-on-one instruction occurs in an artificial
setting with no outside stimulus. The student needs to be able to transfer the mastered skills
to real world settings. A simple example is having a student learn the color red. In the
regimented one-on-one setting, the child might learn the color, but only associate the color
with a few items that the therapist used to teach this skill. The ABA program needs to teach
a student to generalize across time and settings so the Student knows real world use of skills
at different times.

44.  Student challenged ICT’s determination regarding when Student mastered a
skill because of ICT’s discretion in deciding whether Student met the 85 percent mastery rate
over three straight trials. Ms. Korello stated that she employed flexibility in making this
determination as Student might have had a bad day or be influenced by external factors that
prevented Student from meeting this mastery rate. While Dr. Osnes criticized ICT’s
approach, neither Dr. Osnes nor Mother stated that Student did not master a skill in which
ICT exhibited some of the criticized flexibility.

45.  Dr. Osnes based her opinion about the appropriateness of ICT’s generalization
program primarily on her review of the data binder and her criticism about how ICT
documented its program. Dr. Osnes did not conduct a formal assessment of Student to
determine Student’s cognitive ability, nor his ability to generalize mastered skills.

Dr. Osnes’ opinion is an after-the-fact review two years after ICT stopped providing Student
with services, without the benefit of a formal assessment.

46.  Bryna Siegel, Ph.D., conducted a psychoeducational assessment of Student in
April 2003. Dr. Siegel determined that Student is moderately mentally retarded, which
corresponds to District school psychologist, Susan Schwaderer’s, more recent assessments
regarding Student’s cognitive ability. Dr. Siegel found Student’s cognitive development to
be the equivalent of a three to three-and-one-half-year-old child. Based on Student’s
moderate mental retardation, Student will have problems in learning generalization skills.
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Student can generalize skills that he has learned, but Student’s ability to generalize is at a
lower rate than what his Parents might want.

47.  Parents’ conduct hindered ICT’s ability to teach Student generalization skills
outside the home. Parents did not cooperate with ICT’s request to take Student out of the
home more frequently. Parents wanted ICT to focus on instructing Student in the home.

48. Mr. Dotts, Ms. Korello and Mr. Phillips were consistent in their descriptions
of the manner in which ICT taught Student to generalize mastered skills outside of the one-
on-one sessions and in their convictions that Student made adequate progress. Ms. Davis
opined that based on her review of the program that ICT created an adequate program to
teach Student generalization skills and Student made adequate progress. Based on Student’s
cognitive ability, Student learned generalization skills in ICT program at an expectedly slow
rate.

49.  Student did not present any evidence from Synergistic Interventions regarding
Student’s generalization skills in June 2004, and Student’s ability to make progress in
Synergistic Interventions’ program. Without testimony from a representative of Synergistic
Interventions, the best evidence of Student’s progress regarding generalization is from
Mr. Dotts, Ms. Korello and Mr. Phillips.

Socialization Skills at School

50.  Student’s daily two-hour attendance at Covington Elementary consisted of
some class time and the lunch recess period with a full-time one-on-one aide. Mr. Phillips
was the primary aide. Student’s class at Covington Elementary consisted of other special
education students of Student’s age who were in the process of being mainstreamed into
regular education. The District properly placed Student with students with better-developed
social skills so Student could try to emulate these students’ social skills. The aide was
responsible for providing Student with social skills training. Student was greatly interested
in being with other children.

51.  Soon after Student started at Covington Elementary, Mr. Phillips noted that
Student fixated on a particular piece of play equipment and played by himself. Mr. Phillips
informed Ms. Korello of Student’s fixation. Ms. Korello created a play schedule board that
had pictures of the play equipment to get Student to use the different playground equipment
and to interact with the other students. The play schedule board succeeded in getting Student
to rotate use of the different play equipment and to interact with other students. Student,
with the assistance of Mr. Phillips, sat with and interacted with classmates at the lunch table.
Student eventually became more independent in initiating peer contact and conversation with
his classmates during lunch and on the playground.

52.  Mother stated that she observed Student at school and did not see Student
interact with other students. However, Mother only observed student a few times, while
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Mr. Phillips spent nearly everyday with Student. Also, Ms. Korello’s and Ms. Luks’s"
observations regarding Student’s interaction with classmates during recess corroborate Mr.
Phillips’s testimony. ICT developed and implemented an appropriate socialization program
for Student to socialize with his classmates, and Student made adequate progress on his

socialization skills.
ICT Personnel Qualifications and Training

53.  Mr. Dotts had the proper experience and training to oversee Student’s ABA
program. Mr. Dotts had extensive training and experience in ABA programs he began by
working as an ABA therapist while in college. Mr. Dotts then obtained a master of arts
degree in special education. Mr. Dotts had extensive experience at CARD in developing
ABA programs and overseeing their implementation. Mr. Dotts had similar experience as an
independent consultant with school districts before establishing ICT. Also, Mr. Dotts had
attended numerous conferences on autism.

54.  California law does not support Student’s contention that the District must use
a certified behavior consultant, like Ms. Osnes, to direct Student’s ABA program. Neither
the California Legislature nor the California Department of Education has passed any law or
regulation establishing a certification program for ABA behavior consultants. Mr. Dotts had
the requisite education and experience to oversee and implement Student’s ABA program.

55.  Mr. Dotts and Ms. Korello provided ICT staff with proper oversight and
training. ICT staff received extensive ABA training while Mr. Dotts established ICT right
before starting Student’s ABA program. The training covered the fundamentals of ABA and
DTT instruction over several weekends. Mr. Dotts and Ms. Korello provided ICT staff with
continual training, including at the weekly clinic meetings, and they regularly observed the
behavior therapists providing Student with services. Therapists received training focused on
Student’s particular and unique needs. The data binder also included adequate instructions to
the ICT behavior therapists regarding how they were to implement Student’s program.

ICT’s Billing and Provision of Services

56.  ICT submitted monthly time sheets to the District for the services of
Mr. Dotts, Ms. Korello and the ICT behavior therapists. Mr. Dotts described how he kept
track of his time spent on Student’s program in his calendar and how he transferred that
information to the timesheets. Mr. Dotts missed two or three weekly clinic meetings during
the 2003-2004 school year, and Ms. Korello ran these meetings. While minor
inconsistencies exist in the time sheets submitted by Mr. Dotts and Ms. Korello, the
inconsistencies do not establish that Mr. Dotts and Ms. Korello did not accurately bill the
District for the hours actually spent on Student’s program. Mr. Dotts and Ms. Korello
credibly testified regarding the extra hours they spent on Student’s program due to the

12 Ms. Luks’s office was on the Covington Elementary grounds, and she would go to the playground to
observe Student and other special education students.
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complexity of his case, and the demands of Mother. Nothing in the demeanor of Mr. Dotts
or Ms. Korello gave any indication that they were not being truthful in their testimony that
they supplied the hours of work on Student’s program required by Student’s IEP.

District’s Monitoring of ICT’s ABA Program

57.  During the 2002-2003 school year, ICT submitted regular status reports to the
District regarding Student’s progress, with the last report being the June 13, 2003 progress
report. During the 2003-2004 school year, ICT did not submit any reports to the District
regarding Student’s progress until the June 4, 2004 progress report. Ms. Luks was the
District’s Director of pupil services during the 2002-2003 and 2003-2004 school years and
responsible for the District’s special education program. During the 2003-2004 school year,
Ms. Luks received updates from Mr. Dotts regarding Student during telephone conversations
in which the two discussed Student and other District students in ICT supervised ABA
programs. Neither Ms. Luks nor Mr. Dotts provided any explanation why ICT did not send
the District status reports during the 2003-2004 school year. Mr. Dotts did not discuss in any
detail Student’s progress in the ABA program at the January 12, 2004 IEP meeting. The
District failed to adequately monitor Student’s progress during the 2003-2004 school year by
not requesting that ICT provide written status reports regarding Student’s progress or
reviewing any of the data in Student’s home data binder. A review of Student’s data binder
would have shown the use of the prohibited aversive interventions to the District.

Remedies

58.  Student received prohibited aversive interventions during ICT’s ABA program
in the form of cold baths or showers in response to toileting accidents and hot sauce for
thumb sucking. These aversive interventions were not successful as Student’s toileting
accidents and thumb sucking did not decrease during the 2003-2004 school year. After ICT
ceased providing Student’s ABA program, Student’s toileting and thumb sucking behaviors
decreased. Ms. Traver stated that currently Student’s toileting is not a behavior problem that
the District needs to address in a Behavior Intervention Plan since Student rarely has a
toileting accident at school. Mother did not establish that Student currently has a toileting or
thumb sucking problem that interferes with Student’s educational progress.

59.  Student contends that the use of aversive interventions during the 2003-2004
school year aggravated Student’s aggressive behaviors, which continue to the present.
Student does display aggressive behaviors triggered by DTT instruction, according to
Ms. Traver. Other than aggressive behaviors tied to DTT instruction, Student currently does
not display serious aggressive behaviors that significantly interfere with his education.

60.  Dr. Osnes did not state how many hours of instruction Student requires to
remediate the deficiencies in Student’s ABA program that she noted, which included the
aversive interventions regarding toileting and thumb sucking. Dr. Osnes stated that she
would need to conduct a FAA to determine Student’s needs.
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61.  The District contended that even if ICT’s conduct constituted a prohibited
aversive intervention, any negative behaviors Student presently exhibits can be traced to
Parents” admitted use of aversive punishment. However, District did not establish that any of
Student’s present aggressive behaviors related to DTT instruction that Ms. Traver observed
can be assigned to Parents’ use of aversive punishment.

62.  The problem in determining any educational benefit Student lost is that this
matter was not filed for a year after Parents complained to the District about the aversive
interventions, and there was another year delay before this case went to hearing. Therefore, a
FAA must be conducted to determine what, if any, compensatory education Student may
require as a remedy for the aversive interventions.

LEGAL CONCLUSIONS

Applicable Law

1. Student has the burden of proof as to the issues designated in Issues 1 through
10, of this Decision. (Schaffer v. Weast (2005) 546 U.S. 49, 126 S.Ct. 528, 163 L.Ed.2d 387.)

2. Pursuant to California special education law, the Individuals with Disabilities
in Education Act (IDEA) and, effective July 1, 2005, the Individuals with Disabilities in
Education Improvement Act (IDEIA), children with disabilities have the right to a FAPE that
emphasizes special education and related services designed to meet their unique needs and to
prepare them for employment and independent living. (Ed. Code § 56000.%%) FAPE consists
of special education and related services that are available to the student at no charge to the
parent or guardian, meet the state educational standards, include an appropriate school
education in the State involved, and conform to the child’s IEP. (20 U.S.C. § 1401(8) (IDEA
1997); 20 U.S.C. 8 1402(9) (IDEIA 2004).) “Special education” is defined as specially
designed instruction, at no cost to parents, to meet the unique needs of the student. (20
U.S.C. § 1401(25) (IDEA 1997); 20 U.S.C. § 1402(29) (IDEIA 2004).)

3. Likewise, California law defines special education as instruction designed to
meet the unique needs of individuals with exceptional needs coupled with related services as
needed to enable the student to benefit fully from instruction. (Ed. Code § 56031.) The term
“related services” includes transportation and such developmental, corrective, and other
supportive services as may be required to assist a child to benefit from special education. (20
U.S.C. § 1401(22) (IDEA 1997); 20 U.S.C. § 1402(26) (IDEIA 2004).) In California, related
services may be referred to as designated instruction and services. (Ed. Code § 56363,
subd. (a).)

4. In Board of Educ. of the Hendrick Hudson Central Sch. Dist. v. Rowley (1982)
458 U.S. 176, 200, 102 S.Ct. 3034, the United States Supreme Court addressed the level of

3 All statutory citations to the Education Code are to California law, unless otherwise noted.
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instruction and services that must be provided to a student with disabilities to satisfy the
requirement of the IDEA. The Court determined that a student’s IEP must be reasonably
calculated to provide the student with some educational benefit, but that the IDEA does not
require school districts to provide special education students with the best education
available or to provide instruction or services that maximize a student’s abilities. (Id. at pp.
198-200.) The Court stated that school districts are required to provide only a “basic floor of
opportunity” that consists of access to specialized instructional and related services, which
are individually designed to provide educational benefit to the student. (Id. at p. 201.) De
minimus benefit or trivial advancement, however is insufficient to satisfy the Rowley
standard of “some” benefit. (Walczak v. Florida Union Free School District (2nd Cir. 1998)
142 F.3d at p. 130.) Rather, a child's academic progress must be viewed in light of the
limitations imposed by his or her disability and must be gauged in relation to the child’s
potential. (Mrs. B. v. Milford Board of Education (2nd Cir. 1997) 103 F.3 1114, 1121.)

5. To determine whether a district offered a student a FAPE, the analysis must
focus on the adequacy of each district’s proposed program. (Gregory K. v. Longview School
District (9th Cir. 1987) 811 F.2d 1314.) If the district’s program was designed to address the
student’s unique educational needs, was reasonably calculated to provide student some
educational benefit, and comported with student’s IEP, then the district provided a FAPE,
even if student’s parents preferred another program and even if his parents’ preferred
program would have resulted in greater educational benefit. School districts are also
required to provide each special education student with a program in the least restrictive
environment; with removal from the regular education environment occurring only when the
nature or severity of the student’s disabilities is such that education in regular classes with
the use of supplementary aids and services could not be achieved satisfactorily. (20 U.S.C.

§ 1412(a)(5)(A); Ed. Code § 56031.)

6. An IEP is evaluated in light of information available at the time it was
developed; it is not judged in hindsight. (Adams v. State of Oregon (9th Cir. 1999) 195 F.3d
1141, 1149.)** It must be evaluated in terms of what was objectively reasonable when the
IEP was developed. (Ibid.) The focus is on the placement offered by the school district; not
on the alternative preferred by the parents. (Gregory K. v. Longview School Dist. (9th Cir.
1987), 811 F.2d 1307, 1314.)

7. Moreover, the Rowley opinion established that, as long as a school district
provides an appropriate education, methodology is left up to the district’s discretion.
(Rowley, 458 U.S. at 208.) Subsequent case law confirms that this holding is squarely on
point in disputes regarding the choice among methodologies for educating children with
autism. (See, e.g., Adams v. State of Oregon, 195 F.3d at 1149; Pitchford v. Salem-Keizer

14 Although Adams involved an Individual Family Service Plan and not an IEP, the Ninth Circuit Court of
Appeals applied the analysis in Adams to other issues concerning an IEP (Christopher S. v. Stanislaus County Off. of
Education (9th Cir. 2004) 384 F.3d 1205, 1212), and District Courts within the Ninth Circuit have adopted its
analysis of this issue for an IEP (Pitchford v. Salem-Keizer School Dist. No. 24J (D. Or. 2001) 155 F. Supp. 2d
1213, 1236).
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Sch. Dist. (D. Ore. 2001) 155 F. Supp.2d 1213, 1230-32; T.B. v. Warwick Sch. Comm. (1st
Cir. 2004) 361 F.3d 80, 84.) As the First Circuit Court of Appeal noted, the Rowley standard
recognizes that courts are ill equipped to second-guess reasonable choices that school
districts have made among appropriate instructional methods. (T.B., 361 F.3d at p. 84 (citing
Roland M., 910 F.2d at 992-93).) "Beyond the broad questions of a student's general
capabilities and whether an educational plan identifies and addresses his or her basic needs,
courts should be loathe to intrude very far into interstitial details or to become embroiled in
captious disputes as to the precise efficacy of different instructional programs.” (Roland M.
v. Concord Sch. Committee (1st Cir. 1990) 910 F.2d 983, 992 (citing Rowley, 458 U.S. at pp.
202.).) In Adams, the parents of a toddler with autism sought a one-to-one, 40 hour-per-
week ABA/DTT program modeled after the research of Dr. Lovaas, the Ninth Circuit Court
of Appeal explained:

Neither the parties nor the hearing officer dispute the fact that the
Lovaas program which Appellants desired is an excellent program. Indeed,
during the course of proceedings before the hearing officer, many well-
qualified experts touted the accomplishments of the Lovaas method.
Nevertheless, there are many available programswhich effectively help
develop autistic children. See, e.g., E.R. Tab 9; Dawson & Osterling
(reviewing eight effective model programs). IDEA and case law interpreting
the statute do not require potential maximizing services. Instead the law
requires only that the IFSP in place be reasonably calculated to confer a
meaningful benefit on the child. (Adams v. State of Oregon, 195 F.3d at pp.
1149-1150 (citing Gregory K. v. Longview School District, (9th Cir. 1987) 811
F.2d 1307, 1314).)

7. Rowley also recognized the importance of adherence to the procedural
requirements of the IDEA as part of the FAPE analysis. Pursuant to 20 U.S.C. section
1415(f)(3)(E)(ii), of IDEIA, for a procedural violation to deny the student FAPE the
procedural violation must either: 1) impede the student’s right to FAPE; 2) significantly
impede a parent’s opportunity to participate in the education decision making process; or
3) cause a deprivation of educational benefits. (see, W.G. v. Board of Trustees of Target
Range School District No. 23 (9th Cir. 1992) 960 F.2d 1479, 1484.)

8. There are many behaviors that will impede a child’s learning or that of others
that do not meet the requirements for a serious behavior problem requiring a behavior
intervention plan. These less serious behaviors require the IEP team to consider and, if
necessary, develop positive behavioral interventions, strategies and supports. (20 U.S.C.

§ 1414(d)(3)(B)(i); 34 C.F.R. 8 300.346(a)(2)(i), (b); Ed. Code, § 56341.1, subd. (b)(1).) In
California, a behavior intervention is “the systematic implementation of procedures that
result in lasting positive changes in the individual’s behavior.” (Cal. Code Regs, tit. 5,

8 3001(d).) It includes the design, evaluation, implementation, and modification of the
student’s individual or group instruction or environment, including behavioral instruction, to
produce significant improvement in the student’s behavior through skill acquisition and the
reduction of problematic behavior. (Ibid.) Behavioral interventions should be designed to
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provide the student with access to a variety of settings and to ensure the student’s right to
placement in the least restrictive educational environment. (Ibid.) If a student’s behavior
impedes learning, but does not constitute a serious behavior problem, the IEP team must
consider behavior interventions as defined by California law. An IEP that does not
appropriately address behavior that impedes a child’s learning denies a student a FAPE.
(Park v. Anaheim Union High School Dist. (9th Cir. 2006) 444 F.3d 1149; Neosho R-V
School Dist. v. Clark (8th Cir. 2003) 315 F.3d 1022, 1028; Cal. Codes Regs., tit. 5, § 3001,
subd. (f).)

9. California Code of Regulations, title 5, section 3052, subdivision (I), provides:

No public education agency, or nonpublic school or agency serving
individuals pursuant to Education Code Section 56365 et seq., may authorize,
order, consent to, or pay for any of the following interventions, or any other
interventions similar to or like the following:

(1) Any intervention that is designed to, or likely to, cause physical
pain;

(2) Releasing noxious, toxic or otherwise unpleasant sprays, mists, or
substances in proximity to the individual's face;

(3) Any intervention which denies adequate sleep, food, water, shelter,
bedding, physical comfort, or access to bathroom facilities;

(4) Any intervention which is designed to subject, used to subject, or
likely to subject the individual to verbal abuse, ridicule or humiliation, or
which can be expected to cause excessive emotional trauma;

(5) Restrictive interventions which employ a device or material or
objects that simultaneously immobilize all four extremities, including the
procedure known as prone containment, except that prone containment or
similar techniques may be used by trained personnel as a limited emergency
intervention pursuant to subsection (i);

(6) Locked seclusion, except pursuant to subsection (i)(4)(A);

(7) Any intervention that precludes adequate supervision of the
individual; and

(8) Any intervention which deprives the individual of one or more of
his or her senses.

10.  IDEA empowers courts to grant request for compensatory services as the court
determines is appropriate. (Burlington Sch. Comm. v. Massachusetts Dep’t of Educ. (1985)
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471 U.S. 359.) On the theory that Congress did not intend the IDEA to entitle disabled
children to a free education only where a child’s parents are able to pay for private placement
during a legal challenge to proposed services, Burlington has been extended to allow district
courts to grant compensatory educational services to remedy past deprivations caused by
violations of the IDEA.

11. It has long been recognized that equitable considerations may be considered
when fashioning relief for violations of the IDEA. (Florence County School Dist. Four v.
Carter (1993) 510 U.S. 7, 16; Parents of Student W v. Puyallup School Dist., No. 3 (9th Cir.
1994) 31 F.3d 1489, 1496.) Compensatory education is an equitable remedy; it is not a
contractual remedy. (1d. at p. 1497.) The law does not require that day-for-day compensation
be awarded for time missed. (Ibid.). Relief is appropriate that is designed to ensure that the
student is appropriately educated within the meaning of the IDEA. (Ibid.)

12.  Anaward to compensate for past violations must rely on an individualized
assessment, just as an IEP focuses on the individual student’s needs. (Reid v. District of
Columbia (D.C. Cir. 2005) 401 F.3d 516, 524.) When determining an award of
compensatory education, the inquiry must be fact-specific. (Ibid.) The award must be
reasonably calculated to provide the educational benefits that likely would have accrued from
special education services the school district should have supplied in the first place. (Ibid.)

Determination of Issues

Issue 1. From August 8, 2003, through the 2003-2004 school year and 2004 ESY, did
the District fail to provide Student with a Free Appropriate Public Education
(FAPE) because the District failed to supervise the implementation of
Student’s Applied Behavioral Analysis (ABA) program through the certified
non-public agency, | Can Too!, as alleged in Issues 2 through 5?

Pursuant to Factual Finding 56, the District did not properly oversee ICT’s
implementation of Student’s ABA home program. ICT did not provide the District with
regular written status reports regarding Student’s progress, with no explanation provided why
ICT stopped providing these status reports. The District only received regular updates on
Student’s progress from Ms. Luks’s telephone conversations with Mr. Dotts. Ms. Luks’s
telephone conversations with Mr. Dotts did not constitute adequate District oversight of ICT.

Issue 2. From August 8, 2003, through the 2003-2004 school year and 2004 ESY, did
the District fail to provide Student with FAPE because the District failed to
provide appropriate supervision and training hours by the I Can Too!
behavior consultant, which affected the program design and efficacy of the
ABA program, including instruction by untrained staff, failure to advance the
skills development program, inappropriate use of behavior management
techniques, failure to advance the skills development program, inappropriate
use of behavior management techniques, failure to provide necessary
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generalization skills into other settings and across time, and cancelled team
meetings?

A Pursuant to Factual Finding 53 through 55, Mr. Dotts provided ICT personnel
with adequate supervision and training. Mr. Dotts was qualified to be a behavioral
consultant to oversee Student’s ABA program based on Mr. Dotts’s education, training and
experience regarding autism and implementation of ABA programs. Mr. Dotts did not
require certification by any national or state board or organization to be a qualified
behavioral consultant as California law does not impose such a requirement. Ms. Korello
and the ICT behavior therapist had adequate training to implement Student’s ABA program.

B. Pursuant to Factual Findings 23 through 29, ICT’s use of a DRL system was
appropriate to meet Student’s needs. The dispute between Dr. Osnes and Ms. Davis
regarding the appropriateness of a DRL system is due to a clash of philosophical approaches.
While Dr. Osnes and Ms. Davis have their preferred approaches, neither expert established
that their preferred ABA approach is the only approach appropriate to meet Student’s needs.
Case law gives the District deference in its choice when selecting an acceptable ABA
methodology due to its educational expertise. (T.B., 361 F.3d at p. 84 (citing Roland M., 910
F.2d at pp. 992-93).) In this case, the District did not have a choice since Parents and their
counsel chose ICT. Additionally, Student did not present evidence that at the time ICT
provided services to Student that the Lovaas-style ABA program that ICT provided was not
an appropriate choice of an ABA program for Student.

C. Pursuant to Factual Findings 35 through 39, ICT developed and implemented
an ABA program that adequately advanced Student’s skills. Student had acquired needed
skills to attend and do well in a classroom setting, and needed to learn more functional skills
to progress in school. Student made adequate progress in acquiring functional and other
skills needed to do well in school. Due to Student’s moderate mental retardation, Student
had difficulty mastering the skills addressed in the ABA program. Parents’ expectation that
Student should have made more progress is not supported by evidence as Student made
adequate progress based on his functional level at the time, which was approximately of a
three to three-and-one-half-year-old child.

D. Pursuant to Factual Findings 43 through 49, Student received adequate
instruction in generalization skills from ICT. ICT properly determined that Student mastered
skills before moving to have Student generalize these mastered skills outside the DTT
setting. Dr. Osnes’s expert testimony does not support Student’s contention that ICT needed
to employ inflexible standards to determine whether Student mastered a skill. ICT personnel
could and should be flexible regarding whether Student mastered a skill based on their day-
to-day interactions and knowledge of his ability. ICT could determine that Student mastered
a skill even though may not have mastered over three straight days because Student had a
bad day or was negatively affected by external factors on a particular day. ICT properly
concluded that Student mastered a skill in a one-to-one setting and was now ready to
generalize the skill in an outside setting, where ICT could address these external influences.
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E. Pursuant to Factual Finding 7 through 13, ICT incorporated improper
behavioral management techniques regarding Student’s toileting accidents and thumb
sucking. Mr. Dotts first mentioned the aversive intervention of cold baths to Mother, which
Mr. Dotts knew were aversive and prohibited. ICT documented in the clinic update notes
and spiral bathroom notebook that ICT personnel took Student to Parents for a cold bath or
shower in response to a toileting accident. ICT also documented the use of hot sauce as an
intervention to stop Student’s thumb sucking. ICT never documented that it recommended
against these interventions and informed Parents that these interventions constituted
prohibited aversive interventions. Mr. Dotts and Ms. Korello both acknowledged that these
inventions constituted aversive interventions, which ICT could not legally implement. ICT
acquiesced and folded these interventions into Student’s home program. These aversive
interventions did not succeed in reducing Student’s toileting accidents or thumb sucking.

F. Pursuant to Factual Findings 31 through 33, Student did not require a
Functional Analysis Assessment and a Behavior Intervention Plan because Student did not
exhibit serious behavioral problems that significantly interfered with Student’s educational
progress.

Issue 3. From August 8, 2003, through the 2003-2004 school year and 2004 ESY, did
the District fail to provide Student with FAPE because the District failed to
implement appropriate behavior management techniques with Student as
Student was subjected to aversive and otherwise inappropriate behavior
management strategies?

A. Pursuant to Factual Findings 23 through 29, ICT’s implementation and use of
a DRL system was not an aversive or inappropriate behavior management strategy. The
dispute between Dr. Osnes and Ms. Davis regarding ICT’s use of a DRL system is based on
philosophical differences between the two experts regarding the appropriate manner to
implement an ABA program. Neither Dr. Osnes nor Ms. Davis established that the ABA
method preferred by the other would not provide Student with adequate educational progress.
Student made adequate educational progress with the DRL system ICT implemented.

B. Pursuant to Factual Findings 7 through 13, Parents giving Student a cold bath
or shower in response to a toileting accident and hot sauce to decrease thumb sucking during
the ABA home program constituted prohibited aversive interventions. While ICT personnel
did not give Student a cold bath or shower, Mr. Dotts gave Mother the impression that cold
baths would reduce Student’s toileting accidents when he informed Mother that another
parent used this method to reduce toileting accidents. If ICT believed that Mother should not
use cold baths or showers, or hot sauce, ICT needed to document its objections and not
modify its ABA program in a manner that made it easy for Parents to give Student a cold
bath or shower or to use hot sauce. ICT’s conduct constituted its acquiescence regarding the
integration of these prohibited aversive interventions into its ABA home program.

C. Pursuant to Factual Findings 58 through 62, the aversive interventions
regarding Student’s toilet accidents and thumb sucking possibly impact Student’s present
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display of aggressive behaviors related to DTT instruction. Student did not establish any
particular level of compensatory services to remediate lost educational benefits caused by the
aversive interventions. Dr. Osnes stated that she would need to conduct a FAA to determine
any level of compensatory education Student may require. Student requires a FAA to
determine any needed compensatory education, and whether the District’s education program
during the past two years may have already remediated any harm caused by the aversive
interventions.

D. Pursuant to Factual Findings 14 and 16, ICT’s behavior management
technique regarding Student’s toileting accidents at school was not an aversive intervention.
However, ICT’s mixing of behavior techniques between the cold bath or shower at home for
a toileting accident versus the use of a toileting schedule and loss of recess time at school
created needless conflict for Student. The failure of the toileting plans is evidenced by the
fact that Student’s toilet accidents did not improve during the portion of the 2003-2004
school year that Student attended Covington Elementary.

E. Pursuant to Factual Findings 17 through 22, ICT’s use of the Listening Drill as
a positive overcorrection does not constitute an aversive intervention. (See, Student v.
Ontario-Montclair School District, San Bernardino County Office of Education, and West
End SELPA (February 19, 1998) SEHO Case No. SN 618-97.) ICT properly used the
Listening Drill to refocus Student during his DTT sessions, including by Ms. Williams
during DTT sessions.

Issue 4. From August 8, 2003, through the 2003-2004 school year and 2004 ESY, did
the District fail to provide Student with FAPE because the District failed to
provide Student with implementation of generalization and maintenance of
acquired skills, as I Can Too! did not adequately address the generalization of
skills outside the one-on-one instructional hours, including home, school and
community and across time?

Pursuant to Factual Findings 44 through 47, ICT’s ABA program provided Student
with adequate generalization and maintenance of acquired skills. After Student mastered a
skill, ICT properly addressed Student’s generalization and maintenance of acquired skills in
its ABA program. Student made adequate progress regarding generalization and
maintenance of acquired skills based on Student’s moderate mental retardation that
appreciably limited Student’s ability to generalized mastered skills.

Issue 5. Did the District fail to provide Student with FAPE because the District failed
to provide Student with adequate social skills training to meet Student’s needs
regarding the training provided by I Can Too! in the school setting for the
2003-2004 school year through the 2004 ESY?

Pursuant to Factual Findings 50 through 52, ICT provided Student with adequate

social skills training when Student attended Covington Elementary and Student made
adequate progress. Ms. Korello created a play schedule board to have Student play on
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different play equipment because Student fixated on a particular play structure and did not
interact with his peers. The one-on-one aide, who was normally Mr. Phillips, had Student
interact with peers at the lunch table and on the playground. Student became more
independent and made adequate progress in self-initiating peer contact and play, and learning
socialization skills.

ORDER

Within 60 days of this order, the District shall conduct a FAA by a qualified
behavioral consultant. The purpose of the FAA shall be to evaluate Student’s aggressive
behaviors related to DTT instruction. The District shall convene an IEP meeting within
30 days of the completion of the FAA to discuss the findings of the FAA and to develop a
Behavior Intervention Plan, if needed, regarding Student’s aggressive behaviors related to
DTT instruction.

PREVAILING PARTY
Pursuant to California Education Code section 56507, subdivision (d), the hearing

decision must indicate the extent to each party has prevailed on each issue heard and decided.
The following findings are made in accordance with this statute:

1. Student prevailed on Issues 1 and 3.
2. District prevailed on Issues 4 and 5.
3. Student partially prevailed on Issue 2 and 3 regarding the use of the aversive

interventions for Student’s toileting accidents and thumb sucking. As to all other claims in
Issues 2 and 3, the District prevailed.

RIGHT TO APPEAL THIS DECISION

The parties to this case may appeal this Decision to a court of competent jurisdiction.
If an appeal is made, it must be made within 90 days of receipt of this Decision. (Ed. Code
8§ 56505, subd. (K).)

DATED: December 27, 2006

/7 1 O

PETER PAUL CASTILLO
Administrative Law Judge

Office of Administrative Hearings
Special Education Division
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