BEFORE THE
OFFICE OF ADMINISTRATIVE HEARINGS
SPECIAL EDUCATION DIVSION
STATE OF CALIFORNIA

In the Matter of:
STUDENT, OAH CASE NO. N2007090403

Petiti NOTICE: This decision has been

tionet, UPHELD by the United States District

V. Court. Click hereto view the USDC'’s
RIVERSIDE UNIFIED SCHOOL decision.
DISTRICT and RIVERSIDE COUNTY
DEPARTMENT of MENTAL HEALTH,

Respondents.

DECISION

Administrative Law Judge Judith L. Pasewark, Office of Administrative Hearings,
Special Education Division, State of California (OAH), heard this matter by written
stipulation and joint statement of facts presented by the parties, along with written argument
and closing briefs submitted by each party.

Heather D. McGunigle, Esq., of Disability Rights Legal Center, and Kristelia Garcia,
Esqg., of Quinn Emanuel Urquhart Oliver & Hedges, represented Student (Student).

Ricardo Soto, Esg., of Best Best & Krieger, represented Riverside Unified School
District (District).

Sharon Waitt, Esg., of Filarsky & Waitt, represented Riverside County Department of
Mental Health (CMH).

Student filed his first amended Request for Due Process Hearing on September 25,
2007. At the pre-hearing conference on December 7, 2007, the parties agreed to submit the
matter on awritten Joint Stipulation of Facts, and individual written closing arguments. The
documents were received, the record closed, and matter was submitted for decision on
December 31, 2007.


http://www.documents.dgs.ca.gov/oah/seho_decisions/2007090403_USDCorder.pdf

ISSUE

May the educational and mental health agencies place Student in an out-of-state for-
profit residential center under California Code of Regulations section 60100, subdivision (h),
and California Welfare and Institutions Code section 11460, subdivision (c)(2) and (3), when
no other appropriate residential placement is available to provide Student a FAPE?

CONTENTIONS

All parties agree that Student requires a therapeutic residential placement which will
meet his mental health and communication needs pursuant to his October 9, 2007 Individual
Educational Plan (IEP). The District and CMH have conducted a nation-wide search and
have been unable to locate an appropriate non-profit residential placement for Student.

Student contends that, as the District and CMH’ s searches for an appropriate non-
profit residential placement have been exhausted, the District and CMH are obligated to
place Student in an appropriate out-of-state for-profit residential program in order to provide
Student with a free and appropriate public education (FAPE).

Both the District and CMH contend that they do not have the authority to place
Student at an out-of-state for-profit residential program.

JOINT STIPULATION OF FACTS!

1. Student is 17 years old and resides with his Mother (Mother) within the
Digtrict in Riverside County, California. Student’s family islow-income and meets Medi-
Cal eligibility requirements.

2. Student is deaf, hasimpaired vision and an orthopedic condition known as
legg-perthes. Student has been assessed as having borderline cognitive ability. Hisonly
effective mode of communication is American Sign Language (ASL). Student aso hasa
long history of social and behavioral difficulties. Asaresult, Student is eligible for special
education and related services and mental health services through AB2726/3632 under the
category of emotional disturbance (ED), with a secondary disability of deafness.

3. Student requires an educational environment in which he has the opportunity
to interact with peers and adults who are fluent in ASL. Student attended the California

! The parties submitted a Stipulated Statement of Undisputed Facts and Evidence which is admitted into
evidence as Exhibit 67, and incorporated herein. The stipulated facts have been consolidated and renumbered for
clarity inthisdecision. As part of the same document, the parties stipulated to the entry of the joint Exhibits 1
through 66, which are admitted into evidence.



School for the Deaf, Riverside (CSDR) between January 2005 and September 2006, while a
resident of the Monrovia Unified School District.

4, CSDR does not specialize in therapeutic behavior interventions. In January
2005, CSDR terminated Student’ sinitial review period due to his behaviors. CSDR removed
Student from school as suicide prevention because Student physically harmed himself. At
that time, both CSDR and Monrovia USD believed Student to be a danger to himself and
others. They, therefore, placed him in home-hospital instruction.

5. Between June 2005 and October 2005, Student’ s behaviors continued to
escalate. Student was placed on several 72-hour psychiatric holds for which he missed
numerous days of school. On one occasion, Student was hospitalized for approximately two
weeks. On another occasion, he was hospitalized at |east a week.

6. Pursuant to a mental health referral, on September 14, 2006, Monrovia USD
and Los Angeles County Department of Mental Health (LACDMH) met, and determined that
Student had amental disturbance for which they recommended residential placement.? At
that time, Amy Kay, Student’s ASL-fluent therapist through LACDMH’s AB2726 program,
recommended aresidential placement at the National Deaf Academy (NDA). Ms. Kay
specifically recommended that Student be placed in aresidential placement at NDA due to
his need for a higher level of care to address his continuing aggressive and self-injurious
behaviors. Additionally, the rehabilitation of these behaviors would be unsuccessful without
the ability for Student to interact with deaf peers and adults. Ms. Kay further indicated that
the use of an interpreter did not provide an effective method for Student to learn due to his
special needs.

7. On August 5, 2006, NDA sent Student a letter of acceptance into its program.
MonroviaUSD and LACDMH, however, placed Student at Willow Creek/North Valley
Non-public School. This placement failed as of March 2007, at which time both Monrovia
USD and LACDMH indicated they were unable to find aresidential placement for Student
that could meet his mental health and communication needs. They did not pursue the
residential treatment center at NDA because of its for-profit status.

8. Student and his mother moved to the District and Riverside County in April
2007.

0. On April 20, 2007, the District convened an |EP meeting to develop Student’s
educational program. The District staff, CMH staff, staff from CSDR, Student, his mother
and attorney attended and participated in the |EP meeting. The IEP team changed Student’s
primary disability classification from emotional disturbance to deafness with social-
emotional overlay. The parties agreed to this changein eligibility as CSDR required that

2 Asnoted in Student’s prior |EP, Student also required an educational environment which provided
instruction in his natural language and which facilitated language development in ASL.



deafness be listed as a student’ s primary disability in order to be admitted and no other
appropriate placements were offered. The |EP team offered placement at CSDR for a 60-day
assessment period, individual counseling, speech and language services through CSDR, and
individual counseling through CMH. The |EP team also proposed to conduct an assessment
to determine Student’ s current functioning and to make recommendations concerning his
academic programming based upon his educational needs.

10. CSDR suspended Student within its 60-day assessment period. CSDR
subsequently terminated Student when, during his suspension, Student was found in the
girl’s dormitory following an atercation with the staff.

11.  On May 23, 2007, the District convened another |EP meeting to discuss
Student’ sremoval from CSDR. The |EP team recommended Student’ s placement at Oak
Grove Institute/Jack Weaver School (Oak Grove) in Murrieta, California, with support from
adeaf interpreter pending the assessment agreed to at the April 2007 |EP meeting. CMH
also proposed conducting an assessment for treatment and residential placement for Student.

12. OnAugust 3, 2007, the District convened an | EP meeting to develop
Student’ s annual 1EP, and to review the assessments from CSDR and CMH. District staff,
Oak Grove staff, CMH staff, Student’ s mother and attorney attended the | EP meeting. Based
upon the information reviewed at the meeting, the |EP team proposed placement at Oak
Grove with asigning interpreter, deaf and hard of hearing consultation and support services
from the Didtrict, and individual counseling with a signing therapist through CMH. Mother
and her attorney agreed to implementation of the proposed | EP, but disagreed that the offer
constituted an offer of FAPE dueto its lack of staff, teachers and peers who used ASL.

13.  On October 9, 2007, the District convened another |EP meeting to review
Student’ s primary disability. District staff, Oak Grove staff, CMH staff, Student’ s mother
and attorney attended the |EP meeting. At this meeting, the |EP team once again determined
Student’ s primary special education eligibility category as emotional disturbance with
deafness as a secondary condition. The |EP team recommended placement in aresidential
treatment program, as recommended by CMH. Placement would remain at Oak Grove with
asigning interpreter pending aresidential placement search by CMH. Mother consented to
the change in eligibility and the search for aresidential placement. Mother also requested
that Student be placed at NDA.

14. CMH made inquiries and pursued severa leads to obtain a therapeutic
residential placement for Student. CMH sought placements in California, Florida, Wyoming,
Ohio and Illinois. All inquiries have been unsuccessful, and Student has not been accepted
in any non-profit residential treatment center. At present CMH has exhausted all leads for
placement of Student in a non-profit, in-state or out-of-state residential treatment center.

15.  Student, his mother and attorney have identified NDA as an appropriate
placement for Student. NDA, located in Mount Dora, Florida, is aresidential treatment
center for the treatment of deaf and hard-of-hearing children with the staff and facilities to



accommodate Student’s emotional and physical disability needs. NDA aso accepts students
with borderline cognitive abilities. 1n addition, nearly all of the service providers, including
teachers, therapists and psychiatrists are fluent in ASL. The residential treatment center at
NDA isaprivately owned limited liability corporation, and is operated on afor-profit basis.
The Charter School at NDA isa California certified non-public school. All parties agree that
NDA is an appropriate placement which would provide Student a FAPE.

16.  Student currently exhibits behaviors that continue to demonstrate a need for a
residential treatment center. Student has missed numerous school days due to behaviors at
home. Asrecently as December 11, 2007, Student was placed in an emergency psychiatric
hold because of uncontrollable emotions and violence to himself and others.

LEGAL CONCLUSIONS

1. Under Schaffer v. Weast (2005) 546 U.S. 49 [126 S.Ct. 528], the party who
files the request for due process has the burden of persuasion at the due process hearing.
Student filed this due process request and bears the burden of persuasion.

2. A child with a disability has the right to a free appropriate public education
(FAPE) under the Individuals with Disabilities Education Act (IDEA or the Act) and
Cdlifornialaw. (20 U.S.C. 8 1412(a)(1)(A); Ed. Code, § 56000.) The Individuals with
Disabilities Education Improvement Act of 2004 (IDEIA), effective July 1, 2005, amended
and reauthorized the IDEA. The California Education Code was amended, effective October
7, 2005, in response to the IDEIA. Specia education is defined as specially designed
instruction provided at no cost to parents and cal culated to meet the unique needs of achild
with adisability. (20 U.S.C. § 1401(29); Ed. Code, § 56031.)

3. In Board of Education of the Hendrick Hudson Central School District, et. al.
v. Rowley (1982) 458 U.S. 176, 201 [102 S.Ct. 3034, 73 L. Ed.2d 690] (Rowley), the
Supreme Court held that “the *basic floor of opportunity’ provided by the IDEA consists of
access to specialized instruction and related services which are individually designed to
provide educational benefit to a child with special needs.” Rowley expressly rgjected an
interpretation of the IDEA that would require a school district to “maximize the potential” of
each specia needs child “commensurate with the opportunity provided” to typically
developing peers. (Id. at p. 200.) Instead, Rowley interpreted the FAPE requirement of the
IDEA as being met when a child receives access to an education that is “sufficient to confer
some educational benefit” upon the child. (Id. at pp. 200, 203-204.) The Court concluded
that the standard for determining whether alocal educational agency's provision of services
substantively provided a FAPE involves a determination of three factors. (1) were the
services designed to address the student's unique needs, (2) were the services calculated to
provide educational benefit to the student, and (3) did the services conformto the IEP. (Id. at
p.176; Gregory K. v. Longview Sch. Dist. (9th Cir. 1987) 811 F. 2d 1307, 1314.) Although
the IDEA does not require that a student be provided with the best available education or
services or that the services maximize each child's potential, the “basic floor of opportunity”



of specialized instruction and related services must be individually designed to provide some
educational benefit to the child. De minimus benefit or trivial advancement isinsufficient to
satisfy the Rowley standard of “some” benefit. (Walczak v. Florida Union Free School
District (2d Cir. 1998) 142 F.3d at 130.)

4, Under Californialaw, “special education” is defined as specially designed
instruction, provided at no cost to parents, that meets the unique needs of the child. (Ed.
Code, 8 56031.) “Related services’ include transportation and other developmental,
corrective, and supportive services as may be required to assist a child to benefit from special
education. State law refersto related services as “ designated instruction and services’ (DIS)
and, like federal law, provides that DIS services shall be provided "when the instruction and
services are necessary for the pupil to benefit educationally from his or her instructional
program.” (Ed. Code, 8 56363, subd. (a).) Included in thelist of possible related services are
psychological services other than for assessment and development of the |EP, parent
counseling and training, health and nursing services, and counseling and guidance. (Ed.
Code, § 56363, subd. (b).) Further, if placement in apublic or private residential programis
necessary to provide special education and related servicesto a child with a disability, the
program, including non-medical care and room and board, must be at no cost to the parent of
the child. (34 C.F.R §300.104.) Thus, the therapeutic residential placement and services
that Student requests are related services/DI S that must be provided if they are necessary for
Student to benefit from specia education. (20 U.S.C. § 1401(22); Ed. Code, 8 56363, subd.
(a).) Failureto provide such services may result in adenial of a FAPE.

5. A “local educational agency” is generally responsible for providing a FAPE to
those students with disabilities residing within its jurisdictional boundaries. (Ed. Code, §
48200.)

6. Federal law providesthat alocal educational agency is not required to pay for
the cost of education, including special education and related services, of achild with a
disability at a private school or facility if that agency made a free appropriate public
education available to the child and the parents elected to place the child in such private
school or facility. (20 U.S.C. § 1412(a)(10)(C)(i).)

7. Under Californialaw, aresidential placement for a student with a disability
who is seriously emotionally disturbed may be made outside of California only when no in-
state facility can meet the student’ s needs and only when the requirements of subsections (d)
and (e) have been met. (Cal. Code Regs,, tit. 2, 8 60100, subd. (h).) An out-of-state
placement shall be made only in residential programs that meet the requirements of Welfare
and I nstitutions Code sections 11460, subdivisions (c)(2) through (c)(3).

8. When a school district denies a child with adisability a FAPE, the child is
entitled to relief that is “appropriate’ in light of the purposes of the IDEA. (School Comm.
of the Town of Burlington v. Dept. of Educ. (1985) 471 U.S. 359, 374 [105 S.Ct. 1996].)
Based on the principle set forth in Burlington, federal courts have held that compensatory
education is aform of equitable relief which may be granted for the denial of appropriate



special education services to help overcome lost educational opportunity. (See e.g. Parents
of Sudent W. v. Puyallup Sch. Dist. (9th Cir. 1994) 31 F.3d 1489, 1496.) The purpose of
compensatory education isto “ensure that the student is appropriately educated within the
meaning of the IDEA.” (ld. at p. 1497.) Theruling in Burlington is not so narrow as to
permit reimbursement only when the placement or services chosen by the parent are found
to be the exact proper placement or services required under the IDEA. (Alamo Heights
Independent Sch. Dist. v. Sate Bd. of Educ.(6th Cir. 1986) 790 F.2d 1153, 1161.)
However, the parents’ placement still must meet certain basic requirement of the IDEA,
such as the requirement that the placement address the child’ s needs and provide him
educational benefit. (Florence County Sch. Dist. Four v. Carter (1993) 510 U.S. 7, 13-14
[114 S.Ct. 361].)

Determination of 1ssues

0. In summary, based upon Factual Findings 2, 3, and 6 through 16, all parties
agree that the placement in the day program at Oak Grove NPS with an interpreter cannot
meet Student’ s unique educational needs because it does not sufficiently address his mental
health and communi cation needs and does not comport with his current IEP. All parties
agree that Student requires a therapeutic residentia placement in order to benefit from his
education program. Further, all parties agree that the nationwide search by the District and
CMH for an appropriate non-profit residential placement with a capacity to serve deaf
students has been exhausted, and Student remains without aresidential placement. Lastly, al
parties agree that the National Deaf Academy can meet both Student’ s mental health and
communication needs. Further, the charter school at NDA isaCalifornia certified NPS.

10. TheDistrict and CMH rely upon Legal Conclusion 7 to support their
contentions that they are prohibited from placing Student in an out-of-state for-profit
residential placement, even if it represents the only means of providing Student with a FAPE.

11.  Asadministrative law precedent, CMH cites Yucaipa-Calimesa Joint Unified
School District and San Bernardino County Department of Behavioral Health (Yucaipa),
OAH Case No. N2005070683 (2005), which determined that the District and County Mental
Health were statutorily prohibited from funding an out-of-state for-profit placement. The
Yucaipa case can be distinguished from the one at hand. Clearly, the ruling in Yucaipa,
emphasized that the regulation language used the mandatory term “shall,” and consequently
there was an absolute prohibition from funding a for-profit placement. The ALJ, however,
did not face aresulting denial of FAPE for Student. In Yucaipa, severa non-profit
placement options were suggested, including residential placement in California, however,
the parent would not consider any placement other than the out-of-state for-profit placement.
In denying Student’ s requested for-profit placement, the ALJ ordered that the parties
continue to engage in the |EP process and diligently pursue alternate placements. Inthe
current matter, however, pursuant to Factual Findings 12 through 14, CMH has conducted an
extensive multi-state search, and all other placement possibilities for Student have been
exhausted. Pursuant to Factual Finding 15, NDA isthe only therapeutic residential
placement remaining, capable of providing a FAPE for Student.



12.  *When Congress passed in 1975 the statute now known as the Individuals with
Disabilities Act (IDEA or Act), it sought primarily to make public education available to
handicapped children. Indeed, Congress specifically declared that the Act wasintended to
assure that all children with disabilities have available to them. . . appropriate public
education and related services designed to meet their unigue needs, to assure the rights of
children with disabilities and their parents or guardians are protected. . . and to assess and
assure the effectiveness of efforts to educate children with disabilities.” (Hacienda La
Puente Unified School District v. Honig (1992) 976 F.2d 487, 490.) The Court further noted
that the United States Supreme Court has observed that “in responding to these programs,
Congress did not content itself with passage of a simple funding statute...Instead, the IDEA
confers upon disabled students an enforceable substantive right to public education in
participating States, and conditions federal financial assistance upon a State’s compliance
with the substantive and procedural goals of the Act.” (Id. at p. 491.)

13.  Cdiforniamaintains a policy of complying with IDEA requirementsin the
Education Codes, sections 56000, et seq. With regard to the specia education portion of the
Education Code, the Legidature intended, in relevant part, that every disabled child receive a
FAPE. Specifically, “It isthe further intent of the Legidlature to ensure that all individuals
with exceptional needs are provided their rights to appropriate programs and services which
are designed to meet their unigue needs under the Individuals with Disabilities Education
Act.” (Ed. Code, 8§ 56000.)

14.  Cdifornia case law explains further, “athough the Education Code does not
explicitly set forth its overall purpose, the code's primary aim isto benefit students, and in
interpreting legisation dealing with our educational systems, it must be remembered that the
fundamental purpose of such legidation isthe welfare of the children.” (Katzv. Los Gatos-
Saratoga Joint Union High School Dist. (2004) 117 Cal.App. 4th 47, 63.)

15.  Pursuant to Legal Conclusion 6, adistrict is not required to pay for the cost of
education, including special education and related services, of achild with adisability at a
private school or facility if the district made a free appropriate public education available to
the child. All parties concur, in Factual Findings 12 through 15, that the District has been
unable to provide a FAPE to Student because no appropriate placement exists except in an
out-of-state for-profit residential program.

16.  Assuming the District’ s interpretation of section 60100, subdivision (h) of
Title 2 of the California Code of Regulationsis correct, it isinconsistent with the federal
statutory and regulatory law by which California has chosen to abide. California education
law itself mandates a contrary response to Welfare and I nstitutions Code section 11460,
subdivision (c)(3), where no other placement exists for achild. Specifically, “It isthe further
intent of the Legidature that this part does not abrogate any rights provided to individuals
with exceptional needs and their parents or guardians under the federal Individuals with
Disabilities Education Act.” (Ed. Code, 8 56000, subd. (e) (Feb. 2007).) A contrary result



would frustrate the core purpose of the IDEA and the companion state law, and would
prevent Student from accessing educational opportunities.®

17.  Regardless of whether the District and CMH properly interpreted Legal
Conclusion 7, Student has ultimately been denied a FAPE since May 23, 2007, when he was
terminated from attending CSDR, as indicated in Factual Findings 10 through 16. Pursuant
to Factual Findings 6 and 16, Student’ s need for therapeutic residential placement with ASL
services continues. Asaresult of thisdenial of FAPE, Student is entitled to compensatory
education consisting of immediate placement at the National Deaf Academy through the
2008-2009 school years. The obligation for this compensatory education shall terminate
forthwith in the event Student voluntarily terminates his attendance at NDA after his 18th
birthday, or Student’ s placement is terminated by NDA.

ORDER

The District has denied Student a free appropriate public education as of May 23,
2007. The District and CMH are to provide Student with compensatory education consisting
of immediate placement at the National Deaf Academy and through the 2008-2009 school
year. The obligation for this compensatory education shall terminate forthwith in the event
Student voluntarily terminates his attendance at NDA after his 18th birthday, or Student’s
placement isterminated by NDA.

PREVAILING PARTY
Pursuant to California Education Code section 56507, subdivision (d), the hearing

decision must indicate the extent to which each party has prevailed on each issue heard and
decided. Student has prevailed on the single issue presented in this case.

3 Further, there appears to be no argument that had Mother completely rejected the District’s | EP offer, and
privately placed Student at NDA, she would be entitled to reimbursement of her costs from the Digtrict, if
determined that the District’s offer of placement did not constitute a FAPE. By all accounts, Student’s low income
status prevented placement at NDA, and therefore precluded Student from receiving a FAPE via reimbursement by
the District.



RIGHT TO APPEAL THIS DECISION
The partiesto this case have the right to appeal this Decision to a court of competent

jurisdiction. If an appeal is made, it must be made within 90 days of receipt of this Decision.
(Ed. Code, § 56505, subd. (k).)

Dated: January 15, 2008

DITH L. PASEWARK
dministrative Law Judge
Special Education Division
Office of Administrative Hearings
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