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Administrative Law Judge Suzanne Dugan, Office of Administrative Hearings
(OAH), State of California, heard this matter in Baldwin Park, California, on November 24-
25, 2008, and December 1-4, 2008.

David J. Kim, Attorney at Law, represented Student’s Mother, who attended every
day of the hearing.

Meredith B. Reynolds, Attorney at Law, represented the Baldwin Park Unified School
District (District). The District’s Coordinator of Special Education, Mary Beltran, attended
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The District filed a request for due process hearing in OAH case number 2008080193
on August 7, 2008. Student filed his first amended request for due process hearing in OAH
case number 2008080953 on August 29, 2008. On September 9, 2008, Student’s motion to
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for written closing arguments by December 24, 2008, when the record was closed and the
matter was submitted.
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ISSUES1

Student's Issues:

1. During the 2006-2007 school year, did the District deny Student a free
appropriate public education (FAPE) by:

A. Failing to assess Student in all areas of suspected disability;
specifically, his need for audiology intervention services;

B. Failing to address Student's unique needs for (1) auditory intervention
services; (2) behavior intervention, including a behavior intervention plan; and (3)
counseling, parent training, nursing, and adapted physical education (APE);

C. Failing to provide goals and objectives in the area of speech and
language (S/L) services;

D. Failing to provide services in Student’s annual IEP of December 12,
2005, the addendum IEP of April 14, 2006, and the addendum IEP of June 9, 2006, in S/L,
behavioralist support, counseling, counseling-parent training, home instruction, tutoring
support, behavioral assistant support, and nursing services.

E. Failing to provide Parent with prior written notice of its failure or
refusal to offer (1) S/L services in the December 9, 2006 IEP, and (2) academic instruction
and related services from August 28, 2006 to August 1, 2007?

2. During the 2007-2008 school year, did the District deny Student a FAPE by:

A. Failing to assess Student in all areas of suspected disability;
specifically, his need for audiology intervention services;

B. Failing to address Student's unique needs for (1) auditory intervention
services; (2) behavior intervention, including a behavior intervention plan; and (3)
counseling, parent training, nursing, and adapted physical education (APE);

C. Failing to offer an appropriate educational placement from February 6,
2008, to the present by failing to offer continued placement in home instruction;

1 The issues have been reorganized for clarity, but are the same issues that were determined at the
prehearing conference. At the hearing, Student dismissed Issue IX in the prehearing conference order. The parties
stipulated that Issue III in the prehearing conference order contained a typographical error and that the date should
read September 29, 2006, instead of September 29, 2008.
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D. Failing to provide services in S/L, tutoring, and recreational coaching,
and to provide a behavioral assistant in conformity with Student's January 24, 2008 triennial
IEP;

E. Failing to provide Parent with prior written notice of its failure or
refusal to offer (1) behavior therapy as recommended in the behavioral assessment dated
January 20, 2008, by Sofia Sanchez, and (2) auditory evaluation as recommended in the
Occupational Therapy (OT) Assessment dated February 1, 2008, by Gene Hurwin?

District’s Issue:

Did the District's July 21, 2008 offer of placement and services, which would have
placed Student at Canyon View School (CVS), offer Student a FAPE in the least restrictive
environment?

REQUESTED RESOLUTIONS

Student requests that the ALJ order compensatory education including an increase in
academic instruction of 5 hours weekly, S/L services of 180 hours that the District failed to
provide, and behaviorist services of 180 hours that the District failed to provide.

The District requests a declaration that its proposal to place Student in CVS
constitutes the offer of a FAPE and may be immediately implemented. If compensatory
education is awarded, the District asks that services be delivered outside Student’s home, and
conclude by 6 p.m.

FACTUAL FINDINGS

Background

1. Student, a sixteen-year-old boy, resides within the District with Mother. He
receives special education and related services in the categories of autistic-like behavior,
speech and language disorder, and has a cognitive capacity significantly below the average
general intellectual level.

2. For most of 2006, Student attended Elliot Institute (Elliot), a non-public school
(NPS), pursuant to IEPs agreed upon by Mother and the District. At an IEP meeting on
December 12, 2005, the District proposed an IEP that has been treated as an agreement
between the parties. It does not bear Mother’s signature, but Carol Lew, special education
coordinator at the time, testified that she believed Mother may have later signed it. After an
incident at Elliot involving Mother and an Elliot staff person, Mother withdrew Student from
the school. At a meeting on April 24, 2006, Mother and the District agreed to an IEP
addendum that placed Student in home instruction, with speech and language services, until
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another placement could be found. The addendum was to the December 12, 2005 IEP
meeting. In another addendum dated June 9, 2006, the parties agreed upon the addition of
certain services. The June 9, 2006 addendum expressly incorporated the December 12, 2005
IEP, and stated that new services were being “added.” The weight of evidence, then, shows
that Student’s program in the spring of 2006 was governed by the combination of the
December 12, 2005 IEP; the addendum of April 14, 2006; and the addendum of June 9,
2006, incorporating the December 12, 2005 IEP. The District was obliged to deliver the
services promised in those three documents.

3. Taken together, the December 12, 2005 IEP and its two addenda placed
Student in home instruction with the following services and supports:

Academic instruction 5 hours a week
S/L instruction 5 times a week
OT/Recreational coaching 2 times a week
A behavior assistant 5 times a week
Counseling “33/m/s/per year”
Tutoring support 5 times a week
Nursing services 5 times a week

4. The District was unable to locate a suitable academic teacher for Student.
Mother located Pat Kreyssler, who is credentialed to teach autistic children, and the District
agreed to contract with her. In late October 2006, Ms. Kreyssler began to teach Student two
days a week in an empty classroom furnished by the District at Bursch Elementary School.
No other students were present. In this setting, Student progressed from reading at the
kindergarten level to the early second grade level, and began to develop an interest in
learning.

5. In an IEP agreed to on December13, 2006, Student's placement remained in
home instruction. His services no longer included S/L. In addition, his OT was changed to
five times a week for 60 minutes per session, APE to two times a week for two hours per
session, and Pool Therapy to one time a week at two hours per session. There were no other
agreed services in the IEP.

6. Several times during the school years 2006-2007 and 2007-2008, the District
offered to place Student at other NPSs, but Mother did not agree to the offers. Student
remains on home instruction until these disputes are resolved.

2006-2007 School Year

Failure to assess for auditory problems

7. A district is required to assess a child in all areas related to a suspected
disability, including, if appropriate, suspected difficulties in hearing. The parties agree that
the District did not assess Student for hearing problems during the school year (SY) 2006-
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2007. Mother contends that the District should have done so, because it had ample reason to
suspect that he had hearing problems. The evidence supports her claim.

8. Before 2005, when Student was about nine or ten years old, the District’s then
special education coordinator drove Mother and Student to an audiology evaluation. The
examiner recommended audiology intervention services and the use of the Tomatis program.
For a time, Student received auditory integration services pursuant to an IEP, but the services
were dropped from his IEP on March 10, 2005, without explanation or agreement. The
District promised to investigate possible courses of action for Student’s hearing, but there is
no evidence that it did so. Mother testified credibly and without contradiction that the
auditory services were stopped due to the District's failure to pay the provider.

9. In 2005, the District began to provide recreational coaching to Student by
contracting with a non-public agency (NPA) that employed movement coach Sargis
Akopyan, who continues to work with Student. Mr. Akopyan, who sees Student several
times a week, testified that he noticed no particular sound sensitivity in Student in SY 2005-
2006. However, he noticed that Student’s sound sensitivity increased in the following school
year. He testified that Student sometimes holds his hands over his ears to block out loud
noises. Ms. Kreyssler gave similar testimony.

10. The District argues that there was no need to assess Student for hearing
problems in SY 2006-2007 because he was examined by a nurse during SY 2007-2008, just
before his January 24, 2008 triennial IEP meeting. The nurse found he had normal hearing
and did not need a referral for an audio evaluation. However, this evidence does not
specifically refute the observations of Mother, Mr. Akopyan, or Ms. Kreyssler. At most, it
shows that the existence and extent of Student's hearing difficulties were in dispute.
Moreover, the evidence was not obtained until the middle of the next school year, and thus
has no bearing on the District's knowledge or duty in SY 2006-2007.

11. Because of the previous audiological recommendation and delivery of
services, and the testimony of Mother, Mr. Akopyan, and Ms. Kreyssler, the weight of
evidence showed that, throughout SY 2006-2007, the District had ample reason to suspect
that Student might have hearing difficulties that needed to be addressed. However, it failed
to assess him for that suspected disability. In failing to assess him, the District denied him a
FAPE.

Failure to address unique needs:

12. A district is required to identify a student’s unique educational needs and to
provide special education and related services designed to meet those needs. An IEP must be
reasonably calculated to provide the student with some educational benefit.
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Auditory intervention services

13. As stated above, Student had a unique need in the area of audiology
sensitivity. At no time during SY 2006-2007 did Student's educational program address his
audiological sensitivity.

14. Ms. Kreyssler testified that Student's untreated audiological sensitivity
interfered with his education because he could not learn while he was suffering from it, and
because it sometimes drove him to undesirable behaviors. This testimony was confirmed by
Mother, and by the testimony of Sofia Sanchez, a behaviorist who had known Student at
Elliot. At one point, the District must have agreed that the need required attention, because it
had audiological services in Student's IEP until March 10, 2005. The District offered no
evidence that Student's witnesses were incorrect, or that his hearing problem had been
ameliorated. The weight of evidence thus showed that the District's failure to address
Student's unique need for audiological services interfered with his education and denied him
a FAPE.

Behavior intervention

15. When a student’s behavior impedes his learning or that of others, a school
district is required to consider the use of positive behavioral interventions and supports, and
other strategies to address that behavior. When behavioral difficulties are serious, one of the
required interventions is the creation and implementation of a behavior intervention plan
(BIP). At an IEP meeting on December 13, 2006, the parties agreed on a new IEP. Student
contends that the District failed in that IEP to address his unique need for behavior
intervention, including a BIP.

16. Student has a significant history of behavioral difficulties in school that was
known to the District before SY 2006-2007. S/L therapist Rosa Quezada, then at Elliott,
reported to a December 12, 2005 IEP meeting that Student had hit one of the female
therapists at Elliot and engaged in inappropriate sexual behavior. The IEP team decided at
that meeting that Student's behavior impeded his learning and that he required a Behavior
Teaching Plan, but a Behavior Teaching Plan was not developed for the December 12, 2005
IEP. The resulting IEP included the services of a behavioralist. In the June 9, 2006 IEP
addendum, the parties agreed to add the service of a behavioral assistant, who was to help
Mother with Student at home and during transportation of Student to and from school.

17. Movement coach Akopyan established that in SY 2006-2007, Student became
increasingly aggressive as he grew, and gradually became a danger to others. Student
weighed over 200 pounds and was approximately six feet tall. His behavior included hitting,
kicking, and pinching, while digging his nails into the skin of other people. It took more than
one adult male to calm Student when he became agitated. Student lacked self-control,
exhibited inappropriate sexual behavior towards coaches, publicly masturbated, and attacked
Mr. Akopyan.
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18. Ms. Kreyssler established that when Student became enraged, he turned over
furniture, including desks that were too heavy for her to lift, and tried to grab and hit her.
When Student became agitated, it took an hour to calm him down. Only by working with
Student over an extended time was she able to anticipate his aggressive behavior and to
distance herself from him.

19. Mother testified that when Student was agitated, he attacked her. Sometimes,
while being driven to school, Student would reach over the seat and grab the steering wheel.

20. At Mother's request, behaviorist Sofia Sanchez completed a Functional
Behavior Assessment for the District that was dated December 6, 2007.2 She saw in Student
the same non-compliant and repetitive behaviors that she had observed at Elliott, including
pinching, grabbing, scratching, kicking, hair pulling, and hitting.

21. Gene Hurwin, an occupational therapist whom the District had hired for
Student, wrote on January 31, 2007, that Student's behavior included frequent self-
stimulation, inability to rein in his actions when around other students and staff, trying to
pull a female coach’s pants down, and looking under the skirt of another female coach.

22. The testimony of Mr. Akopyan, Ms. Kressyler, Ms. Sanchez, Mr. Hurwin, and
Mother showed persuasively that Student, during SY 2006-2007, engaged in behaviors that
were self-injurious and assaultive. His undesirable behaviors were pervasive and
maladaptive, and the instructional and behavioral approaches in his IEP were ineffective in
restraining this behavior. That evidence also showed that this behavior seriously impeded his
education. The District does not argue otherwise.

23. Although the District was aware of Student's increasing behavioral difficulties
and their effect on his education, the District did not address his unique need for behavior
intervention services and a behavior intervention plan (BIP). The District does not advance
any reason why it should not have done so. By failing to address that need, the District
denied Student a FAPE.

Counseling, parent training, nursing, and adapted physical education (APE)

24. The December 13, 2005 IEP, as modified by the June 9, 2006 addendum,
included counseling, parent training, nursing, and APE services. The evidence did not show
that these services, if properly delivered, would not have addressed Student's unique needs
for them. The services were promised in Student’s IEPs. As shown below, with the
exception of APE, they were simply not provided. The District did not, therefore, deny

2 Ms. Sanchez was an aide when she worked at Elliot. She conducted her behavioral analysis of Student in
December 2007 as part of her practicum while studying for her M.S. degree. The District asked that she have her
professor approve the analysis, and the professor did so. The District offered no competing analysis.
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Student a FAPE by failing to address these unique needs at the time those documents were
written.3 These services were not part of the agreed services in the December 13, 2006 IEP.

Failure to provide S/L goals and objectives from December 13, 2006 to the end of SY 2006-
2007

25. If necessary to address an area of disability, an IEP is required to include a
statement of measurable annual goals, and a statement of how the child’s progress toward the
annual goals will be measured.

26. Pursuant to his December 12, 2005 IEP, Student received S/L services five
times weekly for 60 minutes each session while he was at the Elliot Institute. The IEP
included S/L goals. The addendum of June 9, 2006, did not alter that service.

27. Before the December 13, 2006 IEP meeting, Student had been eligible for
special education and related services in the category of autistic-like behavior. At that
meeting the IEP team decided that Student was also eligible due to a S/L disorder.
According to the IEP documents, this disorder impaired his oral and written expression,
fluency, conversational skills, and organization of thought. However, the IEP that was
offered and signed on that date contained no S/L goals or objectives.

28. Carol Lew, the District’s coordinator of special education at the time, testified
that S/L goals were not developed at the December 13, 2006 IEP meeting because a speech
pathologist was not present. Other than that, Ms. Lew did not know why S/L services were
not addressed, and the District presented no other evidence on the subject.

29. In light of the District's long-standing recognition of Student's S/L needs and
its decision on December 13, 2006, to declare him also eligible for special education because
of a S/L disorder, the District's failure to offer or provide any S/L goals or objectives denied
Student a FAPE.

Failure to provide services promised in IEPs

30. In order to provide a FAPE, a district must deliver special education and
related services in conformance with a student's IEP. A denial of FAPE occurs when a
district materially fails to implement a student's IEP. A material failure occurs when there is
more than a minor discrepancy between the services provided to a disabled student and those
required by the IEP.

3 Since Student's amended complaint in this matter was filed on September 29, 2008, the two-year statute
of limitation bars litigation of the sufficiency of the December 13, 2005 IEP and its April 24 and July 9, 2006,
addenda as written. It does not bar contentions about the operation of those IEPs on and after September 29, 2006.
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31. Student contends that after Student was withdrawn from Elliott and placed in
home instruction, most of the services promised to him in the December 2005 IEP and its
July 2006 addendum, and in the December 2006 IEP, were not in fact provided. The
services allegedly not provided were S/L services, behavioralist services, counseling, parent
training, home instruction, tutoring support, a behavioral assistant, and nursing services.

32. With some exceptions, the evidence supported Student's argument. Ms.
Kreyssler's twice-a-week teaching accounted for most of the required academic instruction,
and Student did have the support of a behavioral assistant, though not a behaviorist.
Otherwise, substantial evidence in the form of testimony from Mother, Ms. Kreyssler, and
Mr. Akopyan showed that the promised services were not delivered during SY 2006-2007.

33. At hearing, a key District witness admitted that these services had not been
provided. Mary Beltran, the District's current special education coordinator, testified that
there had been "gaps" in Student's services during both of the school years at issue (from
September 26, 2006 to December 4, 2008) that totaled as follows:

Speech and Language 180 hours
Academic 15 hours
Tutoring 962.8 hours
Behaviorist 180 hours
Nursing 962.8 hours
Counseling 191 hours

34. Mother did not disagree with Ms. Beltran's calculations of the services not
supplied. The parties thus agreed at hearing that these services were not delivered, and also
agreed on the quantities not delivered. The District argues that it is only responsible for the
shortfalls in S/L and academic training, because these are the services added by the April 24
and June 9, 2006 addenda. However, as shown above, the District is also responsible for the
other services required by the incorporated December 12, 2005 IEP, which may have been
signed by Mother and which, in any case, was treated by the parties as part of Student’s
program.

35. In its closing brief, without mentioning Ms. Beltran's testimony, the District
now argues that Student failed to prove that these services were not delivered because
Mother's logs of services lacked sufficient details, such as location and time of day. In light
of Ms. Beltran's testimony, the District's argument is wholly unpersuasive.

36. The District attempts to justify its failure to deliver services by blaming
Mother for "insisting on continuing the home instruction placement" and refusing its many
offers of placement in various NPSs. According to the District, it tried to find service
providers for Student, but once the prospective providers heard of the difficulties involved in
serving him at home, they refused to accept contracts. This argument is fundamentally
flawed. The home placement was agreed to by the District in the April 24, 2006 IEP and its
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June addendum. Mother had every right to "insist" that the District adhere to the program to
which it had agreed.

37. Moreover, the District had both a legal remedy and a legal duty to resolve the
impasse between itself and Mother. When a parent refuses to consent to the receipt of
special education and services, after having consented in the past, California law requires
that the school district seek resolution of the impasse by filing a request for a due process
hearing. If the district believes that implementation of all or part of an IEP to which the
parent will not consent is necessary to provide the student a FAPE, it must seek an order
from an ALJ in a due process hearing allowing it to use that IEP. If the District believes it is
not providing a FAPE under the extant IEP, its duty to resolve the impasse is mandatory.
The district may not simply sit idly by and fail to serve the student because it cannot reach
agreement with a parent on another placement. If it was impossible for the District to find
providers to serve Student at home, the District should have promptly concluded that it could
not provide Student a FAPE in the manner promised, and sought an order from an ALJ in a
due process hearing authorizing it to implement one of the IEPs it preferred, placing Student
in an NPS. The District's failure to provide services to Student at home is its own
responsibility and cannot be blamed on Mother.

38. The evidence showed that the District’s failure to provide the required services
from the IEPs was material and more than a minor discrepancy from the IEPs that called for
those services, and therefore resulted in a denial of FAPE to Student.

Prior written notice

39. A procedural violation of the Individuals with Disabilities in Education Act
(IDEA) may constitute a denial of FAPE when the violation impedes the child’s right to a
FAPE, causes a deprivation of educational benefits, or significantly impedes the parents'
opportunity to participate in the decision making process regarding the provision of FAPE to
their child.

40. A school district must give written notice to parents before it initiates or
refuses a change in a student’s identification, evaluation, or educational placement. The
notice must describe the action proposed or refused, explain why the district proposes or
refuses to take the action, describe the documents underlying the decision, describe the
factors relevant to the decision, explain why other options were rejected, and inform parents
of their procedural rights with respect to the decision.

41. Student contends that the District failed to give prior written notice that, at the
December 13, 2006 IEP meeting, it was removing S/L services from the new IEP. However,
Mother signed the document. This act was some evidence that she understood what the IEP
lacked as well as what it offered. In that sense, the IEP document itself constituted notice of
its contents and the decisions those contents reflected. Even if there had been no prior
notice, Student did not prove that Mother was unaware of the withdrawal of S/L services, so
there was no apparent consequence of any failure to give prior written notice. Comments in
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the IEP document indicate that Mother was looking into speech therapy, which suggests that
Mother knew S/L was being omitted from the IEP.

42. Student also argues that the District failed to give prior written notice of its
"decision" to cease academic instruction from August 28, 2006, to August 1, 2007.
However, the evidence showed that no such decision was made. Both Mother and the
District sought an academic teacher for Student. The District did not find one, but Mother
did, whereupon the District contracted with the teacher for academic services. Since no
decision to cease the services was made, no prior notice was required.

2007-2008 School Year

Failure to assess for auditory problems

43. The District had, in SY 2007-2008, the same knowledge it had in SY 2006-
2007 that Student might have excessive hearing sensitivity.

44. In a 2007 report, Ms. Kressyler wrote to the District that Student “is easily
overwhelmed by different pitches and frequencies of sound and by loud sounds and noisy
environments.” She added that he covered his ears in an attempt to block out sounds, and
sometimes was driven to misbehavior by the sounds.

45. In preparation for the January 2008 triennial IEP meeting, a school nurse gave
Student a hearing screen and checked on a form that he had “passed.” The nurse did not
testify, and the record does not reflect her qualifications to administer or interpret hearing
tests. Nor does it contain anything about the test administered, or any indication that the test
was designed to measure the sensitivity that Student displayed.

46. On February 1, 2008, Gene Hurwin assessed Student for OT needs. In his
report, Mr. Hurwin recommended that Student receive an evaluation from a licensed
audiologist to design and administer a listening program like Tomatis to assist Student in
accessing the school curriculum.

47. Although Mr. Hurwin’s recommendation was discussed at a February 6, 2008,
continuation of the triennial IEP meeting, the District did not act on it.

48. Throughout SY 2007-2008, the District had ample reason to suspect that
Student might have had a hearing disability and needed an audiological assessment. Its
failure to provide the assessment denied him a FAPE.
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Failure to address Student’s unique needs

Auditory intervention services

49. For the same reasons as in SY 2006-2007, Student had a unique need for
auditory intervention that the District ignored. The District’s cursory evidence that Student
passed a nurse’s hearing screen was substantially outweighed by the specific observations
and testimony of Mother, Mr. Akopyan, and Ms. Kreyssler, and by Mr. Hurwin’s OT report.
The evidence showed that Student’s hearing sensitivity continued to impede his access to his
education, and that the District, in failing to address that need, denied him a FAPE.

Behavior intervention, including a behavior intervention plan

50. In a Functional Behavior Assessment dated January 20, 2008, behaviorist
Sofia Sanchez recommended that Student receive intensive behavior therapy using the
principles of Applied Behavior Analysis (ABA). She recommended ABA therapy for a
minimum of 10 hours a week, 40 hours per month; the continuation of a one-to-one behavior
aide to assist Mother in transporting Student to and from school and therapy for a minimum
of 4 hours a day, 5 days a week; and two meetings a month to discuss the behavior program.

51. The IEP team met on January 24, 2008 for Student’s triennial review. The
District promised to arrange a behavioral assessment, and proposed an assessor who was
unacceptable to Mother. Instead of seeking another assessor, the District abandoned its
assessment effort. The District had before it only Ms. Sanchez’ assessment and
recommendations. It accepted only the recommendation that the service of the behavioral
aide be continued. It did nothing else to address Student’s behaviors. It did not pursue an
assessment, write a BIP, or accept the BIP Ms. Sanchez attached to her report. It did not
offer the services of a behaviorist.

52. The uncontested evidence showed that the troublesome behaviors Student
displayed in the previous school year continued and worsened in SY 2007-2008. By failing
to address Student’s unique need for intensive behavioral intervention, including a BIP, the
District denied him a FAPE.

Counseling, parent training, nursing, and adapted physical education (APE).

53. The IEP of December 13, 2006, signed by Mother, did not require the District
to provide counseling, parent training, or nursing services. APE services were promised, and
the testimony of Mr. Akopyan established that the APE services were provided. However,
Mother did not produce evidence that Student had a unique need for counseling, parent
training, or nursing in SY 2007-2008, so the District did not deny Student a FAPE by failing
to offer or provide those services.
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Failure to provide S/L and tutoring services in conformity with the January 24, 2008 IEP

54. The January 24, 2008 IEP reinstated S/L services to Student and continued
tutoring services. Student claimed in his complaint that those services were not actually
provided. However, Mother testified at hearing that S/L and tutoring services were provided
beginning in January 2008, and there was no contrary evidence. Therefore, there was no
FAPE denial.

Prior written notice

55. Student alleges that the District failed to provide prior written notice of its
decision in the January 24, 2008 IEP that it would not accept most of Ms. Sanchez’s
behavioral recommendations. However, Mother was present at the meeting. She signed the
IEP, which indicates she knew what it did, and did not, contain. There was no evidence that
she was unaware of the District’s action, or that any separate notice would have mattered.
The District did not fail to provide prior written notice of this action.

56. Student alleges that the District failed to provide prior written notice of its
decision not to accept Mr. Hurwin’s recommendation in his OT assessment that an auditory
evaluation be obtained. However, the evidence showed that his recommendation was
discussed but not accepted at the February 6, 2008 IEP meeting, which Mother attended.
There was no evidence that she was unaware of the District’s action, or that any separate
notice would have mattered. The District did not fail to provide prior written notice of this
action.

Failure to offer appropriate placement in home instruction

57. Finally, Student contends that the District denied him a FAPE because it failed
to offer him the only placement that was appropriate for him in SY 2007-2008, continued
home instruction. This contention is addressed as part of the District’s issue.

District’s issue

58. The District’s attempts to persuade Mother to accept placement in another
NPS culminated in a letter offer dated July 21, 2008 (the offer). The District offered to place
Student in Canyon View School (CVS). Mother declined, and on August 7, 2008, the
District filed its request for due process hearing, seeking an order that the offer was an offer
of FAPE and could be implemented without Mother’s approval.

59. The District’s offer included:

Placement in a special day class at CVS five days a week, six hours a day
Individual S/L services five days a week, two hours a day
A one-to-one aide (a behavior specialist) at school five days a week, two hours a day
A recreational coach two days a week, one hour a day
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An extended school year
Transportation to and from school
A behavioral assistant at home five days a week, two hours a day
Recreational therapy five days a week

The appropriateness of CVS

60. CVS is a small private school in San Dimas, about twenty minutes away from
the District’s office. Its students are autistic, emotionally disturbed, and/or victims of
traumatic injury.

61. The District produced substantial evidence that the program at CVS would be
appropriate for Student and would provide him a FAPE. Catherine Ols, CVS’s Executive
Director, and Carla Walden, CVS’s Behavior Specialist, reviewed Student’s most current
psychoeducational, S/L, behavioral, OT, and nursing assessments, and testified, based on
their reviews, that CVS would be an appropriate placement for Student. It provides
academic instruction, S/L, and behavioral support. It provides many group activities ranging
from recreation to speech therapy.

62. Ms. Walden is a licensed psychiatric technician and can administer Student’s
psychiatric medications. She reviewed Student’s current drug regimen and testified that she
serves many students taking the same medications.

63. Ms. Ols testified that CVS staff were used to handling behavior problems such
as those presented by Student. John Mann, the principal of CVS, spoke to Mother about
Student’s behavior. He testified that CVS had experience in handling such behavioral issues.
Mr. Mann observed that all students have one-to-one behavioral aides and individualized
behavioral plans, and that CVS’s practices of behavioral control have so far prevented any
biting or injuries requiring hospitalization.

64. Student presented no evidence that CVS could not meet Student’s unique
needs. Instead, Student contends that Student is not ready to move to CVS because he is in
the middle of a destabilizing change in medications, and because CVS cannot by itself
furnish all of the services promised in the proposed IEP.

The destabilizing effect of Student’s medications

65. Student contends that his course of medication is undergoing significant
changes that will undermine his stability, and that his placement should not be changed until
stability is achieved. This is the basis for Student’s contention that continued placement at
home is the only appropriate placement at this time.

66. Student’s doctor and psychiatrist are attempting to remove psychotropic drugs
from Student’s medications. Paul Brown, M.D., has treated Student since May 2007, as a
psychiatrist. He has prescribed Invega, Vyvanse, Clonidine, Zoloft, and Seroquel for
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Student. However, Dr. Brown testified, for Student’s long term health, it is desirable that he
not continue to take psychotropic medications. Due to Student’s speech limitations, it is
impossible to determine the effects of the changes in medications by talking to him.
Medication changes, therefore, have to be evaluated by Student’s changes in behavior, which
would be extremely difficult if his placement were changed. A baseline must be established
before any evaluation of changes of medication can be made. It will take until approximately
June 2009 to determine the results of gradual medication changes. Dr. Brown does not
recommend a change in school placement for Student while he is going through changes in
his medications. If it is absolutely necessary to change Student’s placement, Dr. Brown
testified, a period of gradual transition is necessary to ease Student into a new school setting.
Student may in the future be able to attend a NPS if it is the right environment to meet his
needs.

67. Mark Geier, M.D., is a geneticist with the Genetic Center of America in
Maryland, and the Director of the Institute of Genetics. He is board certified by the
American Board of American Genetics and specializes in genetics related to autism. His
current practice includes 500 children with autism. In May 2008, Dr. Geier examined
Student and performed extensive testing, including a complete medical workup of Student.
After reviewing Student’s test results, Dr. Geier established that Student has a high androgen
level with a high testosterone level. Dr. Geier’s goal is to control Student’s aggressive
behavior without using the current regimen of five anti-psychotic drugs, which will likely
lead in the long term to liver, kidney, and brain damage. Dr. Geier has started Student on
Aldactone for the first level of testosterone treatment, and plans to move to Androcur. Dr.
Geier does not recommend a change of educational placement while Student’s drugs are
being stabilized. To allow for proper analysis of the effect of his drug changes on Student’s
behavior, Student’s environment should stay the same for now.

68. Ms. Kreyssler also recommended against a change of placement while
Student’s medications are being changed. If Student’s placement is changed, it should be
done gradually, allowing Student to use his current service providers for a period of time
before they are phased out. Behavior specialist Sanchez generally agreed with that view.

69. Since Student began taking the testosterone medication, he is sometimes
unable to control his bladder or bowel movements. Dr. Geier and Dr. Brown established that
this is a side effect of the medication. The incontinence irritates Student’s skin, and enrages
him when he has toileting accidents. Student then becomes upset and tears off his clothes.4

70. The District argues that Student can manage the effects of medication change
while at CVS because Dr. Geier testified he had students undergoing such a change while at
public schools. However, each child is different. The fact that some other students can attend
school while undergoing such a change in medications does not prove that Student can do it.

4 Mother testified that in October 2008, she temporarily stopped Student’s educational services since he has
such severe difficulty with the side effects of medication changes. There was no evidence, however, that this was
medically or educationally necessary.
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71. The preponderance of evidence showed that changing Student’s placement at
this time would disrupt the substantial change in his medications that he is now undergoing
and exacerbate his behavioral difficulties, and that Student needs to be in a stable
environment until approximately June 2009.

Inability of CVS to provide all services

72. Although the District’s offer included five hours a week of S/L services, the
evidence showed that CVS, by itself, could only provide three hours a week when the offer
was made. It also could not provide behavorial services for all five days of the week, or the
offered transportation to recreational therapy sessions at Leaps and Boundz (Mr. Akopyan’s
employer), or to a warm swimming pool, which Student’s therapy requires. From this
Student reasons that, when made, the offer promised services that the District could not
provide.

73. However, Student’s argument incorrectly assumes that only CVS would be
providing Student’s services. Ms. Ols of CVS testified that although CVS’s own staff cannot
provide certain services like S/L all five days of the week to its current students, those
services are supplemented by outside providers. In addition, the District can furnish
providers for services CVS cannot always provide. The District offered several services five
days a week, and under the IEP, if approved, would be responsible for ensuring that those
services were fully delivered.

Least restrictive environment

74. An IEP must place a student in the least restrictive environment (LRE) in
which he can be satisfactorily educated. In order to measure whether a placement is in the
LRE, four factors must be considered. In the context of this decision, those factors are: (1)
the academic benefits available to Student at CVS; (2) the non-academic benefits of
interaction with other children at CVS; (3) the effect of the Student's presence on the teacher
and other children in the classroom at CVS; and (4) the cost of placing Student at CVS.5

75. A full academic program is available to Student at CVS, and Student does not
argue otherwise.

76. The nonacademic benefit to Student of mixing with other students at CVS is
substantial. Student is currently isolated and has no relations with other students. Dr. Robert
Rome, a psychologist highly experienced in assessing autistic children and performing
evaluations for school districts, testified that interaction with other children would be good
for Student, as did Dr. Brown. A major purpose of the IDEA was to end the segregation of
disabled students. That is why Congress required that disabled students must be placed with
other students to the maximum extent practicable as long as they can be educated

5 Neither party makes any argument about the cost of placement, so the issue will not be considered here.



17

satisfactorily. In this respect, placement at CVS is greatly preferable to Mother’s preference
for continued placement at home.

77. As discussed above, the District met its burden of proof that Student’s
behavior could adequately be managed at CVS. There was no evidence to the contrary.

78. On balance, placement at CVS is the LRE for Student. In his closing brief,
Student does not argue otherwise.

FAPE and considerations of relief

79. The District proved by a preponderance of evidence that its offer of July 21,
2008, constituted the offer of a FAPE. Ordinarily that would entitle it to the relief prayed,
which would allow the District to implement the July 21, 2008 offer and transfer Student to
CVS immediately.

80. However, Student proved that an immediate change of placement would
endanger his behavioral stability and interfere with the supervised change of medications he
is enduring. He also proved that this period of instability and change will last until
approximately June 2009. It is therefore equitable to allow the District to implement its offer
of FAPE after that period ends, which, as a practical matter, will be the beginning of SY
2009-2010.

81. Because of the several denials of a FAPE by the District in SYs 2006-2007
and 2007-2008, Student is entitled to substantial compensatory education. That
compensatory education will best be afforded him between now and his transfer to CVS,
because after his transfer his educational program will be full, and it is not apparent that he
could tolerate, or benefit from, compensatory education in addition to, and contemporaneous
with, his education at CVS.

82. Student will therefore be awarded compensatory education, to be delivered
before his transfer to CVS, in the form of the services he missed as a result of the District’s
denial of FAPE, and in an amount calculated to provide him maximum benefit within the
limits of his energy and capacity. Some past losses, such as auditory assistance, cannot
easily be remedied. Others, like academic instruction, lend themselves more readily to
remedial relief. Based on the totality of evidence of Student’s needs and capacities, an
equitable program of compensatory education between the date of this decision and Student’s
transfer to CVS would be:

Academic Instruction 5 hours per weekday 2 days per week
S/L therapy 1 hour per weekday 5 days per week
Support by a behavioralist 10 hours per week
Behavior Assistant 2 hours per weekday 5 days a week
Recreational coach 1 hour per weekday 2 days per week
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83. The District reasonably requests that compensatory education, if any, be
delivered outside Student’s home and be completed by 6 p.m., and Student does not oppose
those requests. However, the District must then be responsible for transportation to and from
the site of service delivery. Further, the District may provide the services using qualified
District personnel or by contracting with qualified private providers.

LEGAL CONCLUSIONS
Burden of Proof

1. Under Schaffer vs. Weast (2005) 546 U.S. 49 [163 L.Ed.2d 387], the party who
filed the request for due process has the burden of persuasion at the due process hearing. The
District therefore bears the burden of proving the single issue on which it filed. Student
bears the burden of proving all other issues.

2. Under the IDEA and state law, children with disabilities have the right to a
FAPE. (20 U.S.C. § 1400(d); Ed. Code, §56000.) A FAPE means special education and
related services that are available to the child at no charge to the parent or guardian, meet
State educational standards, and conform to the child’s IEP. (20 U.S.C. § 1401(a)(9).)
“Special education” is instruction specially designed to meet the unique needs of a child with
a disability. (20 U.S.C. § 1401(a)(29).) “Related services” are transportation and other
developmental, corrective and supportive services as may be required to assist the child in
benefiting from special education. (20 U.S.C. § 1401(a)(26).) In California, related services
are called designated instruction and services (DIS), which must be provided if they may be
required to assist the child in benefiting from special education. (Ed. Code, §56363, subd.
(a).)

3. There are two parts to the legal analysis of whether a school district has
complied with the IDEA. The first examines whether the district has complied with the
procedures set forth in the IDEA. (Board of Educ. v. Rowley (1982) 458 U.S. 176, 206-07
[73 L.Ed.2d 690].) The second examines whether the IEP developed through those
procedures was reasonably calculated to enable the child to receive educational benefit.
(Ibid.) The IDEA does not require school districts to provide a special education student the
best education available, or to provide instruction or services that maximize a student’s
abilities. (Id. at p. 198.) School districts are required to provide only a “basic floor of
opportunity” that consists of access to specialized instruction and related services
individually designed to provide educational benefit to the student. (Id. at p. 201.) The focus
is on the placement offered by the school district, not the alternative preferred by the parents.
(Gregory K. v. Longview School Dist. (9th Cir. 1987) 811 F.2d 1307, 1314.)

4. Procedural errors in the IEP process do not automatically require a finding of a
denial of a FAPE. Procedural violations constitute a denial of a FAPE only if the procedural
inadequacies impeded the child’s right to a FAPE, caused a deprivation of educational
benefits, or significantly impeded the parents’ opportunity to participate in the decision-
making process regarding the provision of FAPE to their child. (20 U.S.C. § 1415(f)(3)(E);
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W.G. v. Board of Trustees of Target Range School District No. 23 (9th Cir. 1992) 960 F.2d
1479, 1484.) Procedural errors during the IEP process are subject to a harmless error
analysis. (M.L., et al., v. Federal Way School District (9th Cir. 2004) 394 F.3d 634, 650, fn.
9 (lead opn. of Alarcon, J.).)

5. An IEP is evaluated in light of the information available at the time it was
developed; it is not judged in hindsight. (Adams v. State of Oregon (9th Cir. 1999) 195 F.3d
1141, 1149.)6 It must be evaluated in terms of what was objectively reasonable when the IEP
was developed. (Ibid.)

6. When a school district does not perform exactly as called for by the IEP, the
district does not violate the IDEA unless it is shown to have materially failed to implement
the child's IEP. (Van Duyn v. Baker Sch. Dist. 5J (9th Cir. 2007) 502 F.3d 811, 813.) A
material failure occurs when there is more than a minor discrepancy between the services
provided to a disabled child and those required by the IEP. (Ibid.)

Goals

7. An IEP must contain a statement of the child’s present levels of educational
performance; a statement of measurable annual goals; a statement of the extent to which a
child will not participate in a regular classroom with nondisabled children; a statement of the
special education and related services to be provided; and a statement of how the child’s
progress toward the annual goals will be measured. (20 U.S.C. § 1414(d)(1)(A)(i); 34 C.F.R.
§ 300.320(a)(2006); Ed. Code, § 56345, subds. (a)(1), (2), (3).)

8. An IEP must include measurable annual goals designed to meet the student’s
needs that result from the disability, in order to enable the student to be involved in and make
progress in the general education curriculum and to meet the student’s other educational
needs that result from the disability. The IEP must include a description of how the student’s
progress towards meeting such goals will be measured and when periodic reports will be
provided. (20 U.S.C. § 1414(d)(1)(A); Ed. Code, § 56345, subds. (a)(2), (3).)

9. An IEP team must develop measurable annual goals that are based upon the
child’s present levels of academic achievement and functional performance, and which the
child has a reasonable chance of attaining within a year. (Ed. Code, § 56344.)

Least Restrictive Environment

10. A special education student must be educated with nondisabled peers “[t]o the
maximum extent appropriate,” and may be removed from the regular education environment

6 Although Adams involved an Individual Family Service Plan and not an IEP, the Ninth Circuit Court of
Appeal applied the analysis in Adams to other issues concerning an IEP. (Christopher S. v. Stanislaus County Off. of
Educ. (9th Cir. 2004) 384 F.3d 1205, 1212.) Further, District Courts within the Ninth Circuit have adopted its
analysis of this issue for an IEP. (Pitchford v. Salem-Keizer School Dist. No. 24J (D. Or. 2001) 155 F.Supp.2d 1213,
1236.)

http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=502+F.3d+811
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only when the nature or severity of the student’s disabilities is such that education in regular
classes with the use of supplementary aids and services “cannot be achieved satisfactorily.”
(20 U.S.C. § 1412(a)(5)(A); 34 C.F.R. § 300.114(a)(2)(i) & (ii)(2006).) A placement must
foster maximum interaction between disabled students and their nondisabled peers “in a
manner that is appropriate to the needs of both.” (Ed. Code, § 56031.) The law
demonstrates “a strong preference for ‘mainstreaming’ which rises to the level of a rebuttable
presumption,” but mainstreaming is not required in every case. (Daniel R.R. v. State Bd. of
Ed. (9th Cir. 1989) 874 F.2d 1036, 1044-1045.) In order to measure whether a placement is
in the LRE, four factors must be considered: (1) the academic benefits available to the
disabled student in a general education classroom, supplemented with appropriate aids and
services, as compared to the academic benefits of a special education classroom; (2) the non-
academic benefits of interaction with children who are not disabled; (3) the effect of the
disabled student's presence on the teacher and other children in the classroom; and (4) the
cost of mainstreaming the disabled student in a general education classroom. (Sacramento
Unified School District v. Holland (9th Cir. 1994) 14 F.3d 1398, 1403.)

Behavioral Supports

11. When a child’s behavior “impedes the child's learning or that of others,” a
school district must “consider the use of positive behavioral interventions and supports, and
other strategies, to address that behavior.” (20 U.S.C. § 1414(d)(3)(B)(i).) When a child
“exhibits a serious behavior problem that significantly interferes with the implementation of
the goals and objectives” of the child’s IEP, a district must develop a formal behavior
intervention plan (BIP), which becomes part of the child’s IEP. (Cal. Code Regs., tit. 5, §
3001, subd. (f).) Serious behavior problems are defined as “behaviors which are self-
injurious, assaultive, or cause serious property damage or other severe behavior problems
that are pervasive and maladaptive for which instructional/behavioral approaches in the
student’s IEP are found to be ineffective.” (Cal. Code Regs., tit. 5, § 3001, subd. (aa).)
Before a BIP is developed, the district must conduct a functional analysis assessment (FAA).
(Cal. Code Regs., tit. 5, § 3052, subd. (a)(3).) An FAA is a detailed assessment of a child’s
behavior, which includes, among other things, systematic observation of the occurrence of
the targeted behaviors, and systematic observation of immediate antecedent events associated
with the behavior and the consequences of the behavior. (Cal. Code Regs., tit. 5, § 3052,
subd. (b)(1).)

Duty to assess

12. A child must be assessed by a school district in all areas related to the
suspected disability. No single procedure may be used as the sole criterion for determining
whether the child has a disability or for determining an appropriate educational program for
the child. (20 U.S.C. § 1414(a)(2), (3); 34 C.F.R. § 300.304(b)(2)(2006); Ed. Code, § 56320,
subd. (f).) A reassessment of a student shall occur if the local educational agency (LEA)
determines that the educational or related services needs, including improved academic
achievement and functional performance, warrant a reassessment, or if a parent or teacher
requests a reassessment. (Ed. Code, §56381, subd. (a)(1).) A reassessment of a student shall
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occur not more frequently than once a year, unless the parents and LEA agree otherwise, and
shall occur at least once every three years, unless the parents and LEA agree in writing that it
is not necessary. (Ed. Code, §56381, subd. (a)(2).) Parental consent must be obtained before
an assessment is undertaken. (Ed. Code, § 56321.)7

Procedures for resolving impasse

13. When a parent refuses to consent to the receipt of special education and
services, after having consented in the past, California law requires that the school district
seek resolution of the impasse by filing a request for a due process hearing. (Ed. Code, §
56346, subd. (d).) If the district believes that the components of the IEP to which the parent
will not consent are necessary to provide the student a FAPE, it must seek an order from an
ALJ to that effect. (Ed. Code, § 56346, subd. (f); Porter v. Manhattan Beach Unified School
Dist. (C.D. Cal., Dec. 21 2004 (Case No. CV 00-8402 GAF) 105 LRP 4057; Student v.
Modesto City Schools, OAH Case No. N2007080202 (Feb. 27, 2008).)

Prior written notice

14. A school district must provide written notice to the parents of a pupil
whenever the district proposes to initiate or change, or refuses to initiate or change, the
identification, evaluation, or educational placement of the pupil, or the provision of a FAPE
to the pupil. (20 U.S.C. § 1415(b)(3); 34 C.F.R. § 300.503(a)(2006); Ed. Code, § 56500.4.)
The notice must contain: (1) a description of the action refused by the agency, (2) an
explanation for the refusal, along with a description of each evaluation procedure,
assessment, record, or report the agency used as a basis for the refusal, (3) a statement that
the parents of a disabled child are entitled to procedural safeguards, (4) sources of assistance
for parents to contact, (5) a description of other options that the IEP team considered, with
the reasons those options were rejected, and (6) a description of the factors relevant to the
agency’s refusal. (20 U.S.C. § 1415 (c)(1); 34 C.F.R. § 300.503(b)(2006).)

Compensatory Education

15. When a district fails to provide a FAPE to a student with a disability, the
student is entitled to relief that is “appropriate” in light of the purposes of the IDEA. (20
U.S.C. § 1415(i)(2)(C)(3); School Committee of Burlington v. Department of Educ. (1996)
471 U.S. 359, 369-371 [85 L.Ed.2d 385].) Based on the principle set forth in Burlington,
federal courts have held that compensatory education is a form of equitable relief that may be
granted for the denial of appropriate special education services to help overcome lost
educational opportunity. (Student W. v. Puyallup Sch. Dist. (9th Cir. 1994) 31 F.3d 1489,

7 An evaluation under federal law is the same as an assessment under California law. (Ed. Code,
§ 56302.5.)
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1496.) Compensatory education does not, however, necessarily involve an obligation to
provide day-for-day or session-for-session replacement for opportunity or time missed. (Id.
at p. 1497.) The purpose of compensatory education is to “ensure that the student is
appropriately educated within the meaning of IDEA.” (Ibid.) The award must be reasonably
calculated to provide the educational benefits that likely would have accrued from special
education services the school district should have supplied. (Reid, etc. v. District of
Columbia (D.D.C. Cir. 2005) 401 F.3d 516, 524.)

DETERMINATION OF ISSUES

Student’s Issues

SY 2006-2007

Failing to assess

1. Based on Factual Findings 7 to 11 and Legal Conclusion 12, the District failed
to assess Student in all areas of suspected disability because it had reason to suspect that
Student suffered from hearing difficulties but did not assess him in that area, thereby denying
him a FAPE.

Failing to address unique needs

2. Based on Factual Findings 12 to 23 and Legal Conclusions 1 to 6, the District
failed to design an IEP tailored to meet Student’s unique needs in the areas of auditory
intervention services, and behavior intervention, including a BIP, thereby denying Student a
FAPE. However, based on Factual Finding 24, the District did not fail to address his unique
needs for counseling, parent training, nursing, and APE.

Failing to provide S/L goals and objectives

3. Based on Factual Findings 25 to 29, and Legal Conclusions 7 to 9 and 10 to
11, the District failed to provide goals and objectives for S/L services, even though it
recognized Student’s unique need in that area, thereby denying Student a FAPE.

Failing to provide services in conformity with IEPs

4. Based on Factual Findings 30 to 38 and Legal Conclusions 1 to 6, the District
failed to provide promised services in the areas of academic training, speech and language,
behavior, counseling, parent training, tutoring support and nursing. These failures were
material and substantial and denied Student a FAPE.



23

Prior written notice

5. Based on Factual Findings 39 to 42 and Legal Conclusion 14, the District did
not fail to give Student prior written notice of its failure or refusal to offer S/L services in the
December 9, 2006 IEP, or academic instruction from August 28, 2006, to August 1, 2007.

SY 2007-2008

Failing to assess

6. Based on Factual Findings 43 to 48 and Legal Conclusion 12, the District
failed to assess Student in all areas of suspected disability because it had reason to suspect
that Student suffered from hearing difficulties but did not assess him in that area, thereby
denying him a FAPE.

Failing to address unique needs

7. Based on Factual Findings 49 to 52 and Legal Conclusions 1 to 6 and 11, the
District failed to design an IEP tailored to meet Student’s unique needs in the areas of
auditory intervention services, and behavior intervention, including a BIP, thereby denying
Student a FAPE. However, based on Factual Finding 53, the District did not fail to address
his unique needs for counseling, parent training, nursing, or APE.

Failing to offer an appropriate placement

8. Based on Factual Findings 57 and Legal Conclusions 1 to 6 and 10 to 11, the
District did not fail to offer an appropriate placement by failing to offer to continue placing
Student in home instruction, and did not thereby deny Student a FAPE.

Failing to provide services in conformity with IEPs

9. Based on Factual Findings 50 to 52 and 54 and Legal Conclusions 1 to 6, the
District failed to provide promised services in the areas of academic training, speech and
language, and behavior. These failures were material and substantial and denied Student a
FAPE. However, based on Factual Finding 53, the District did not fail to provide promised
services in the areas of counseling, parent training, tutoring support and nursing.

Prior written notice

10. Based on Factual Findings 55 to 56 and Legal Conclusion 14, the District did
not fail to give Student prior written notice of its failure or refusal to offer behavioral therapy
as recommended by Sofia Sanchez, or its failure or refusal to offer an auditory evaluation as
recommended by Gene Hurwin.
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Remedies

11. Based on Factual Findings 79 to 83 and Legal Conclusion 15, Student is
entitled to compensatory relief based upon the District’s denial of FAPE for the time periods
alleged.

District’s issue

12. Based on Factual Findings 58 to 78 and Legal Conclusions 1 to 6 and 13, the
offer of placement contained in the District’s letter of July 21, 2008, was an offer of FAPE in
the LRE and may be implemented consistent with the Order below.

ORDER

1. The District shall promptly arrange for a full audiological assessment of
Student, and shall present an assessment plan to Mother within 30 days of this Order.

2. Between 30 days of the date of this Order and the beginning of SY 2009-2010
at CVS, the District shall provide to Student the following compensatory education:

Academic Instruction 5 hours per weekday 2 days per week
S/L therapy 1 hour per weekday 5 days per week
Support by a behavioralist 10 hours per week
Behavior Assistant 2 hours per weekday 5 days a week
Recreational coach 1 hour per weekday 2 days per week

3. The timing of the delivery of the services above shall be coordinated among
Mother, the District, any private providers furnished by the District, and Student, with
consideration of Student’s medical needs.

4. The District may deliver the above services at a place of its choosing away
from Student’s home. It may conclude the above services by 6 p.m. each day. It shall, at
Mother’s option, either reimburse Mother for mileage at standard state rates if she transports
Student to and from the site or sites of these services, or shall furnish appropriate and secure
transportation at its own expense.

5. The District’s letter of July 21, 2008, was an offer of FAPE in the LRE and
may be implemented at the beginning of SY 2009-2010 at CVS consistent with this Order.

6. All other requests for relief are denied.



25

PREVAILING PARTY

Education Code section 56507, subdivision (d), requires that the hearing decision
indicate the extent to which each party has prevailed on each issue heard and decided.
Student prevailed on Student’s Issues 1 A, B (1) and (2), C, D; and Issues 2 A, B (1) and (2).
District prevailed on Student’s Issues 1 B (3) and E; and Issues 2 C, D, E, and on District’s
Issue.

RIGHT TO APPEAL THIS DECISION

The parties to this case have the right to appeal this Decision to a court of competent
jurisdiction. If an appeal is made, it must be made within ninety days of receipt of this
decision. (Ed. Code, § 56505, subd. (k).)

DATED: January 7, 2009

__________ /S/_________________
SUZANNE DUGAN
Administrative Law Judge
Office of Administrative Hearings


