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OFFICE OF ADMINISTRATIVE HEARINGS

STATE OF CALIFORNIA

In the Matter of:

PARENT ON BEHALF OF STUDENT,

v.

SAN DIEGO UNIFIED SCHOOL
DISTRICT.

OAH CASE NO. 2011080459

DECISION

DECISION

The due process hearing in this case convened on November 15, 2011, before
Timothy L. Newlove, Administrative Law Judge, from the Office of Administrative Hearings
(OAH), State of California.

Student’s mother (Mother) represented Student at the due process hearing. Advocate
Jean DeFlorio appeared for the afternoon session of the hearing to assist Mother. Amy
Bozone, Assistant General Counsel, represented San Diego Unified School District (San
Diego or District) at the hearing. Amy Perez, a District specialist in special education
matters, also attended the hearing.

On August 11, 2011, Mother caused to be filed with OAH a Request for Mediation
and Due Process Hearing on behalf of Student. On September 26, 2011, OAH granted a
continuance of the initially scheduled hearing dates in the case. The continuance tolled the
45-day time period for issuance of a decision in the matter. The hearing ended on November
15, 2011, and the parties submitted the matter for decision at that time.

ISSUES

This case presents the following issues for decision:

1. Did the District deny Student a free appropriate public education (FAPE),
procedurally and substantively, in the December 15, 2010 individualized education program
(IEP) because that IEP contained incorrect benchmark dates (February 8, 2010 and May 8,
2010) for goals 3, 5, 7, 8, 9 and 10?
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2. Did the District deny Student a FAPE in the December 15, 2010 IEP by
providing a baseline for the social/emotional goal (goal number 7) that was vague, incapable
of being measured and based on inadequate information?

3. Did the District deny Student a FAPE by failing to draft a goal to address
Student’s maladaptive behavior of mouthing and eating inedible objects from the ground?

4. Did the District deny Student a FAPE by failing to offer supports and services
in Student’s IEP’s to deal with the safety issues of Student mouthing and eating inedible
items from the ground and running away from designated areas during school hours?

5. Did the District deny Student a FAPE in the September 2010 Supplemental
IEP and the December 2010 IEP by failing to offer goals and/or services to address Student’s
self-help toileting needs?

OVERVIEW

The Student in this case is a child with autism and severe developmental delays.
Student’s mother has challenged the IEP’s that the District prepared for her son during the
first three months of the 2010-2011 school year. In mid-September 2010, the District held a
Supplemental Review IEP meeting. Then, after performing a triennial evaluation of Student,
the District held three Triennial Review IEP meetings that culminated with an IEP dated
December 15, 2010.

Mother complains that Student is making little progress in school, and that the IEP’s
which are the subject of this case failed to address her son’s peculiar behavior of mouthing
grass and his problems with toileting. Based upon the following factual findings and legal
conclusions, this Decision holds that the District provided Student with a special education
program that was reasonably calculated to provide him with educational benefit, and that the
subject IEP’s contained specific goals, services and strategies designed to help Student
improve in the areas of Mother’s concerns.

FACTUAL FINDINGS

The Student

1. Student is a 13 year old male who lives in a foster home. Student’s mother
visits with him on Sundays. Both Student’s mother and foster parent reside within the
confines of the San Diego Unified School District. Student currently attends seventh grade
at Bell Middle School which is within the District’s system of schools.

2. Student qualifies for special education and related services under the disabling
condition of autism. Student is also intellectually disabled. Student communicates through a



3

combination of words, gestures, and pictures. Student has a limited vocabulary of 25 words
such as “go,” “behave,” and “potty.” Often, he strings together words that do not make
sense. When he desires attention, Student looks closely and directly into the eyes of the adult
recipient. He also initiates contact by touching the adult’s arm or hand. Student is learning
to read and use pictures and icons to better express his wants and needs.

3. Student has a short attention span and is easily distracted from schoolwork.
He often leaves his seat in class and runs from an assigned area. Student engages in several
preservative behaviors which help him self-regulate. In class, he frequently flaps a piece of
paper in a rhythmic manner. Student also has a habit of picking a blade of grass, wetting the
grass in his mouth, and twirling the moistened grass in his fingers.

4. Student’s disabling conditions have limited his ability to advance in the
general curriculum. Student requires small group or one-on-one teaching, and instruction in
functional and daily living skills. In school, Student is working to improve his vocabulary,
expand his use of pictures, and stay on-task. He is also working to improve his self-help
skills, such as using the bathroom without assistance. The District tests Student through the
California Alternative Performance Assessment, which is reserved for pupils with severe
cognitive impairments.

5. Student is otherwise friendly and happy. Mother testified that he enjoys
school. He is popular with the pupils in his general education classroom. He likes animals,
though he has a fear of dogs. He enjoys books with animals and his favorite foods. Student
is a visual and kinesthetic learner, and he is making progress on his rudimentary IEP goals.

The September 15, 2010 Supplemental Review IEP

6. For the 2010-2011 school year, Student attended sixth grade at Bell Middle
School. Student started sixth grade under an IEP developed in November 2009. With this
IEP, Student received 30 hours a week of specialized academic instruction divided between a
moderate-to-severe special day class and a general education classroom. Student also
received related services in the form of language and speech therapy, occupational therapy,
adapted physical education (sometimes “APE”), and transportation to and from school. The
November 2009 IEP also provided Student with his special education program during the
extended school year.

7. The November 2009 IEP contained a Behavior Support Plan (sometimes
“BSP”). The BSP focused on three of Student’s behaviors that impeded his ability to learn:
(1) leaving his seat, (2) twirling and flapping of learning materials, and (3) running out of the
classroom. This IEP also contained eight annual goals: (1) reading, (2) functional writing
skills, (3) math, (4) social/emotional - time-on-task, (5) functional reading, (6)
communication, (7) gross motor skills, and (8) social/emotional - self-regulation.

8. On September 15, 2010, the District convened an IEP meeting for Student.
The IEP meeting was designated as a Supplemental Review of Student’s November 2009
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IEP. The District held the meeting at the request of Mother who was concerned about
Student’s progress in school. The IEP team at this meeting consisted of Mother, two
advocates assisting Mother, and District personnel, including Student’s special education
teacher, his related service providers, and the school psychologist.

9. At the Supplemental Review IEP meeting, the team clarified Student’s special
education program, including the amount of occupational therapy he received, and the
medications he needed to take. The team discussed Student’s triennial evaluation, and
decided to advance the date of this assessment. The team discussed Student’s progress on
the annual goals in his November 2009 IEP. The team also discussed goals for his next IEP.
In particular, the team discussed Student’s self-help skills, and his continued need for
assistance with toileting. At first, Mother did not provide full consent to the IEP document
produced after the Supplemental Review meeting. However, several weeks after the
meeting, Mother provided full consent with the understanding that, after the triennial
evaluation, the team would address the full range of her concerns.

The Triennial Evaluation

10. During October and early November 2010, the District performed a triennial
evaluation of Student. The triennial evaluation was a multi-disciplinary assessment that
included psychoeducational testing, a Functional Analysis Assessment (sometimes “FAA”),
a speech and language evaluation, and an occupational therapy assessment.

11. Marialuisa Shelledy performed the psychoeducational testing, and FAA of
Student. Ms. Shelledy is a licensed school psychologist who has worked at Bell Middle
School since 2002. In her psychoeducational assessment, Ms. Shelledy made a behavioral
observation of Student. She noted that Student can stay on-task for five to 10 minutes, but
that he requires verbal prompts and visual supports to remain focused. Ms. Shelledy also
measured Student’s adaptive behavior through the Vineland II Rating Forms that Student’s
mother, foster parent, and special education teacher completed. From the Vineland II, the
results from the domain of Communication showed Student’s receptive, expressive, and
writing skills at the age equivalence of children from one year and three months to two years
and six months. The results from the domain of Socialization, except for coping skills, were
also quite low. Only in the domain of Daily Living Skills did Student show relative strength
where his results for personal, domestic, and community skills placed him at an age
equivalence of children from three years and five months to four years and seven months.

12. In her psychoeducational testing, Ms. Shelledy utilized performance-based
assessments to measure Student’s academic achievement. She noted that Student is learning
to identify objects by function, and improving his functional vocabulary by matching objects
with pictures. For example, Student is working on matching picture icons with objects
needed for shopping at the school store. Ms. Shelledy observed that Student follows one-
step verbal instructions with 90 percent accuracy when focused. She also determined that
Student can identify environmental signs, such as “bathroom,” “stop,” and “bus” with 60
percent accuracy. She noted that Student sometimes needs assistance with opening his pants
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when using the bathroom, and that he does not wipe himself after a bowel movement unless
prompted. In the report of her psychoeducational assessment, Ms. Shelledy made a number
of recommendations for school improvement, including suggestions that Student begin to
develop number sense by giving one item when asked “give one more,” that he use a picture
schedule to perform a campus job, that he learn to independently clean himself after a bowel
movement, and that he learn to increase the amount of time-on-task. Student’s Triennial
Review IEP team adopted these suggestions as annual goals.

13. In her Functional Analysis Assessment, Ms. Shelledy focused on the three
behaviors that were the subject of the Behavior Support Plan in Student’s November 2009
IEP: (1) leaving his seat or activity, (2) leaving or running from an assigned area, and (3) the
flapping or twirling of learning materials. Despite improvement during his sixth grade year,
Student’s teachers noted an increase in these behaviors at the start of the 2011-2012 school
year. From the FAA, Ms. Shelledy determined that the antecedents for the problem
behaviors included unstructured activities, lack of self-calming strategies and unclear
expectations. She also determined that Student engaged in such behaviors both to obtain a
tangible consequence, and for sensory reasons.

14. Ms. Shelledy prepared a Functional Analysis Assessment Report. The report
contained a list of recommended alternative behaviors as counterpoints to the three targeted
behaviors. The alternative behaviors included having Student’s instructors use simple, one-
step instructions and picture schedules, and attempt to improve his focus on classroom
activities. The suggested alternative behaviors further included the strategy of using deep
pressure input on his head or chin when requested by Student. The FAA report also
recommended IEP goals of increased self-control and time-on-task.

15. Laura Woodward performed the speech and language evaluation of Student.
Ms. Woodward is a speech-language pathologist. For expressive language, Ms. Woodward
noted that Student communicates in one to four word phrases, and that he rarely combines
familiar words to form new phrases. She also noted that Student displayed delayed echolalia,
frequently repeating a word or phrase multiple times in a day. For receptive language, Ms.
Woodward observed that, when an instructor asked him to show a particular item, Student
had difficulty without a visual reference such as a picture or icon. For pragmatic skills, Ms.
Woodward observed that, at times, Student presented the top of his head to a familiar adult in
order to receive sensory input. In the report of her assessment, Ms. Woodward
recommended that Student continue to receive speech and language therapy. She also
recommended that his educators continue to use and explore a picture communication system
in order to increase Student’s comprehension, verbal output, and self-advocacy. The
Triennial Review IEP team also adopted Ms. Woodward’s suggestions as annual goals for
Student.

The December 15, 2010 IEP

16. Shortly after completion of the triennial evaluation, the District convened a
series of IEP meetings for Student. The meetings were held for the purpose of reviewing the
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triennial evaluation and developing Student’s special education program for the remainder of
sixth grade and the first part of seventh grade. The District held the IEP meetings on
November 9, 2010, December 1, 2010, and December 15, 2010. The IEP team members
included Mother, several advocates who assisted Mother, and District personnel, including
staff who performed the triennial assessment, and Diane Bryson who was one of Student’s
teachers and his Case Manager. At the conclusion of the last meeting, Mother gave her
written consent to the December 15, 2010 IEP prepared by the District.

17. Student’s Triennial Review IEP team established his present levels of
academic achievement, and functional performance. For the most part, the team used the
results from the triennial evaluation to set the present levels. In establishing the present
levels, the team noted Student’s progress on the annual goals in his November 2009 IEP.
Goal number one had required Student to match same case letters, and he met this goal.
Goal number two had required Student to mark a box, and he made progress on this target.
Goal number three had required Student to exchange money for a desired item, and he
accomplished this objective. Goal number four had required Student to stay on-task longer,
and he almost accomplished this mark. Goal number five had required Student to use a
picture schedule for specific activities, and he reached this task. Goal number seven had
required Student to increase his receptive and expressive vocabulary by 25 functional words,
but he did not achieve this level. Goal number eight had required Student to stay in an
assigned APE area for one minute, and he made progress on this goal.

18. The December 15, 2010 IEP for Student contained a Behavior Support Plan.
This BSP derived from the Functional Analysis Assessment performed by Marialuisa
Shelledy. The BSP focused on the three analyzed behaviors in the FAA, including Student’s
proclivity of leaving or running from an assigned area, and twirling grass in this fingers. The
BSP recommended two IEP goals that addressed self-regulation, and increased time-on-task.
The BSP also contained teaching strategies, environmental modifications, proactive
strategies, and reactive strategies to deal with the targeted behaviors. Such strategies
included the increased use of visual supports in order to better communicate with Student,
the consistent use of simple, one-step instructions, and the providing of opportunities for
Student to express his sensory needs.

19. The December 15, 2010 IEP contained 11 measurable annual goals: (1) math –
number sense, (2) math – number sense, (3) communication, (4) functional reading, (5)
functional writing skills, (6) social/emotional – time on-task, (7) social/emotional – self-
control, and self-regulation, (8) self-help – restroom skills, (9) self-help – mealtime, (10)
gross motor skills, and (11) functional reading. The Triennial Review IEP team made a
considerable effort in preparing the goals. In fact, one reason that the team needed three
meetings to complete the IEP was the give-and-take between Ms. Bryson and Mother’s
advocates over the wording of the measurement standards, the baselines, and the benchmarks
for the goals.

20. The two social/emotional goals came from Student’s Behavior Support Plan.
Goal number six sought to increase Student’s attention in the classroom, and provided that
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Student “will increase the length of time on a task by following a directed active instructional
task for 10 minutes with 3 verbal prompts as measured by teacher records and observations. .
. .” Goal number seven sought to help Student relax, and required him to hand a picture or
icon of “I need help” to an instructor when he needed assistance with calming strategies.
Diane Bryson testified that, unlike a present level of performance which is a general
description of a pupil’s status, a baseline states how a pupil is doing in relation to a particular
goal. The baseline for goal number seven provided that Student “has asked for help with
chin compressions but (sic) taking a staff person’s hand, during the last two weeks of
October, when he appeared to be in distress. (Student) will also asked for joint compressions
in a similar manner.” This particular baseline reflected Student’s habit, as reflected in his
BSP, of seeking deep pressure input from staff as a calming measure. The wording of this
baseline was suggested and approved by one of Mother’s advocates.

21. Goal number eight specifically addressed Student’s restroom skills. The goal
stated that “(Student) will practice good personal hygiene by wiping himself after using the
toilet with a maximum amount of 2 verbal prompts on 2 of 3 consecutive trial days as
measured by teacher data.” This goal was necessary not only to make Student more
independent, but also to avoid public health problems by lessening the need for instructors
and caretakers to clean Student after a bowel movement.

22. Beyond the 11 annual goals, the Triennial Review IEP of December 15, 2010,
provided Student with a special education program that gave him specialized academic
instruction for 30 hours a week. Student received this instruction in both moderate-to-severe
special day classes and a general education classroom. The IEP also provided Student with
language and speech services in the amount of 22 hours for the school year, occupational
therapy and adaptive physical education services in the amount of 16 hours for the school
year, transportation to and from school, and a continuation of the program during the
extended school year.

23. Mother testified at the due process hearing. Mother stated that she is
concerned about her son’s lack of progress in school. She stated that, when she has visited
Student in his classrooms at Bell Middle School, she sees him sitting alone doing nothing.
She complained that Student’s classrooms lack structure, that Student runs from the
classrooms, and that he places inedible things in this mouth. She stated that she needs to
remind Student to clean himself after a bowel movement.

24. The District presented three witnesses at the hearing. The three witnesses
were Marialuisa Shelledy, Lisa Larsson, and Diane Bryson. Ms. Shelledy is the school
psychologist who performed part of the triennial evaluation of Student. Ms. Larsson is a
Behavior Support Specialist who has observed Student at Bell Middle School. Ms. Bryson
has served as Student’s special education teacher for the last three years. Each witness has
been a member of Student’s IEP teams. The District witnesses are professional and
dedicated public servants, and their testimony was given great weight.
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25. Ms. Bryson described Student’s seventh grade moderate-to-severe special day
class. The class has nine to 11 pupils who are instructed by a teacher, and four adult aides
called para-educators. Student receives a good amount of one-on-one support from his
instructors. Most of his classroom teaching occurs in small groups or centers. Ms. Bryson
acknowledged that Student frequently leaves the classroom. However, both Ms. Bryson and
Ms. Larsson testified that, when this happens, Student goes only a short distance from the
door. Staff can easily redirect him into the classroom. Ms. Shelledy testified that Student
has never eloped into the community, and that his leaving the classroom does not pose a
danger.

26. Ms. Larsson and Ms. Bryson testified concerning Student’s self-regulation
needs. Student engages in off-task behaviors such as flapping paper and twirling objects in
his fingers as a means to calm himself. In particular, Student leaves the classroom mostly for
the purpose of picking grass to roll in his fingers. He moistens the grass in his mouth, but
does not eat grass, leaves, or berries. He is very particular about the feeling and texture of
grass. Both Ms. Larsson and Ms. Bryson stressed that Student’s IEP teams have attempted to
replace these behaviors with more socially acceptable conduct, such as chewing gum. So far,
the team has not been completely successful in shaping and redirecting Student’s behaviors.

27. The three District witnesses emphasized that the Triennial Review IEP
addressed Student’s behaviors of leaving designated areas and playing with grass. Goal
number six in the IEP attempted to increase Student’s time-on-task. The more Student
focuses upon school work, the less likely he will be to elope from class and pick grass. Goal
number seven attempted to improve Student’s ability to self-regulate by using an “I need
help” picture. The more Student uses this strategy, the less likely he will be to mouth and
twirl grass. In addition, the Behavior Support Plan in the December 15, 2010 IEP contained
numerous strategies and modifications designed to increase Student’s attention and thereby
reduce his off-task behaviors. The goals and BSP in the December 15, 2010 IEP continued
the same approach towards Student’s social and emotional needs as contained in his
November 2009 IEP, and reflected in the September 2010 Supplemental Review IEP.

28. The December 15, 2010 IEP contained a mistake. The 11 annual goals in the
IEP contained benchmarks. The correct benchmark dates were February 8, 2011, and May 8,
2011. Goal numbers one, two, four and six contained the correct benchmark dates. Goal
numbers three, five, seven, eight, nine, 10 and 11 contained incorrect benchmark dates of
February 8, 2010, and May 8, 2010. Diane Bryson, as the Case Manager for Student, was
responsible for preparing the final IEP document, and she admitted that the December 15,
2010 IEP document contained errors in the benchmark dates. The errors probably occurred
while making changes in the language of the annual goals during the Triennial IEP Review
process.

29. The mistake in the December 15, 2010 IEP was harmless. The mistake did not
impede Student’s right to a free appropriate public education or cause him a deprivation of
educational benefit. Ms. Bryson testified that the District fully implemented the Triennial
Review IEP, and that Student made progress in his special education program. Likewise, the
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mistake did not significantly impede Mother’s opportunity to participate in the decision-
making process regarding the development of the December 15, 2010 IEP. Ms. Bryson
prepared an IEP document after the first Triennial Review meeting on November 9, 2010.
This IEP contained the correct benchmark dates for the annual goals, and Mother received
and signed the document. In addition, Ms. Bryson testified that, prior to the final Triennial
Review meeting on December 15, 2010, she provided Mother and her advocate with a copy
of the proposed IEP document which contained the incorrect dates, and there were no
complaints. Also, after Mother signed consent to the IEP, Ms. Bryson mailed her a copy of
the final document, and received no complaints regarding the incorrect benchmark dates.
Ms. Bryson was not aware of the mistake until the filing of the due process complaint in this
matter.

LEGAL CONCLUSIONS

Burden of Proof

1. In a special education administrative due process proceeding, the party who is
seeking relief has the burden of proof. (Schaffer v. Weast (2005) 546 U.S. 49 [126 S.Ct. 528,
163 L.Ed.2d 387].) Here, Mother brought the due process complaint and carried the burden
of proof.

Framework for Decision

2. Special education law derives from the Individuals with Disabilities Education
Act (IDEA or Act). (20 U.S.C. § 1400 et seq.) The IDEA is a comprehensive educational
scheme that confers upon disabled students a substantive right to a public education. (Honig
v. Doe (1987) 484 U.S. 305, 310 [108 S.Ct. 592, 98 L.Ed.2d 686].) The primary goal of the
IDEA is to “ensure that all children with disabilities have available to them a free appropriate
public education that emphasizes public education and related services.” (20 U.S.C. §
1400(d)(1)(A); see J.L. v. Mercer Island School Dist. (9th Cir. 2010) 592 F.3d 938, 947
(Mercer Island).)

3. A free appropriate public education (FAPE) consists of special education and
related services that (A) have been provided at public expense, under public supervision and
direction, and without charge; (B) meet the school standards of the state educational agency;
(C) include an appropriate pre-school, elementary school, or secondary school in the state
involved; and (D) are provided in conformity with the individualized educational program
(IEP) required under the Act. (20 U.S.C. § 1401(9); 34 C.F.R. § 300.17 (2006); Cal. Code
Regs., tit. 5, § 3001, subd. (p).)

4. In 1982, the United States Supreme Court rendered the guiding decision in
special education law. (Board of Education of the Hendrick Hudson Central School Dist. v.
Rowley (1982) 458 U.S. 176 [102 S.Ct. 3034, 73 L.Ed.2d 690] (Rowley).) In the decision,
the Supreme Court established a two-part test to determine whether an educational agency
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has provided a FAPE for a disabled child. (Mercer Island, supra, 592 F.3d at p. 947.) “First,
has the State complied with the procedures set forth in the Act? And, second is the
individualized education program developed through the Act’s procedures reasonably
calculated to enable the child to receive educational benefits?” (Rowley, supra, 458 U.S. at
pp. 206-207.) “If these requirements are met, the State has complied with the obligations
imposed by Congress and the courts can require no more.” (Id. at p. 207.)

5. In matters involving a procedural violation, a hearing officer may find that a
child did not receive a FAPE only if the procedural inadequacy (1) impeded the child’s right
to a FAPE, (2) significantly impeded the parent’s opportunity to participate in the decision-
making process regarding the provision of a FAPE, or (3) caused a deprivation of
educational benefit. (20 U.S.C. § 1415(f)(3)(E); 34 C.F.R. § 300.513(a)(2)(2006); Ed. Code,
§ 56505, subd. (f)(2).)

6. In this case, Student’s due process complaint presents issues of procedure and
substance. The issues of procedure concern Student’s claims that the Triennial Review IEP
of December 15, 2010, contained incorrect benchmark dates for seven of the 11 annual goals,
and that the baseline for goal number 7 was vague and immeasurable. The issues of
substance concern Student’s claims that the subject IEP’s failed to address his behaviors of
running from designated areas, and twirling grass, and his problems with toileting. In
keeping with Rowley, this Decision will determine, first, if the District acted in compliance
with the contested procedures, and then address the issues of substance.

Issues 1 and 2: Did the District commit procedural violations, which amounted to a denial of
FAPE, by having incorrect benchmark dates for annual goals in the December 15, 2010
IEP, and by having a vague and immeasurable baseline for goal number seven in the same
IEP?

7. Student contends that the District committed procedural violations that rise to
the level of substantive harm in his December 15, 2010 IEP. The contention lacks merit.

8. An IEP is a written statement for each child with a disability that is developed,
reviewed, and revised in a meeting, and that must contain certain prescribed information.
(20 U.S.C. § 1414(d)(1)(A)(i); 34 C.F.R. § 300.320(a) (2006); Ed. Code, § 56345, subd. (a).)

9. In terms of content, an IEP must include a statement of the child’s present
levels of academic achievement and functional performance, including how the child’s
disability affects the child’s involvement and progress in the general education curriculum.
(20 U.S.C. § 1414(d)(1)(A)(i)(I); 34 C.F.R. § 300.320(a)(1) (2006); Ed. Code, § 56345, subd.
(a)(1)(A).) The December 15, 2010 IEP satisfied this standard by containing Student’s
present levels of academic achievement and functional performance, which were based
largely upon a recently competed triennial evaluation. (Factual Findings 10-15, 17.)

10. Beyond a statement of a pupil’s present levels, the IDEA and companion state
law do not require an educational agency to formulate baselines for annual goals. A baseline
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is a statement of a pupil’s status in relation to a particular goal, whereas a present level of
performance is a more general statement of a child’s skills. (Factual Finding 20.) In
contending that the District formulated a vague and immeasurable baseline in the December
15, 2010 IEP, Student is imposing upon the District a standard that does not exist.

11. Even if the District is held to a standard of preparing appropriate goal
baselines, the baseline for goal number seven in the December 15, 2010 IEP was not vague
or immeasurable. The particular goal derived from observations that, at times, Student
wanted staff to touch him on the head in order to self-regulate. (Factual Findings 14, 15, 18.)
The goal sought to have Student use an “I need help” picture as a replacement behavior.
(Factual Findings 20, 27.) The baseline described the behavior that the goal sought to
replace: “(Student) has asked for help with chin compressions but (sic) taking a staff person’s
hand, during the last 2 weeks of October, when he appeared to be in distress. (Student) has
also asked for joint compressions in a similar manner.” (Factual Finding 20.) One of
Mother’s advocates had a hand in drafting the language of the baseline. (Factual Finding
20.) Goal number seven was appropriate in all respects.

12. An IEP also must include annual goals which are measurable and designed to
meet the child’s needs resulting from the disability. (20 U.S.C. § 1414(d)(1)(A)(i)(II); 34
C.F.R. § 300.320(a)(2) (2006); Ed. Code, § 56345, subd. (a)(2).) Normally, an IEP need not
contain benchmarks or short-term objectives for the annual goals. (71 Fed.Reg. 46663 (Aug.
14, 2006).) However, the District assesses Student through the California Alternate
Performance Assessment. (Factual Finding 4.) Thus, Student’s IEP’s must contain “a
description of benchmarks or short-term objectives” for the annual goals. (20 U.S.C. §
1414(d)(1)(A)(I)(cc); 34 C.F.R. § 300.320(a)(2)(ii)(2006); Ed. Code, § 56345, subd.
(a)(1)(C).)

13. The December 15, 2010 IEP for Student contained incorrect benchmark dates
for seven of the 11 annual goals. (Factual Findings 19, 28.) The incorrect dates constituted a
procedural error. (Legal Conclusion 12.) However, the procedural error was harmless and
did not amount to a substantive violation of the IDEA. (Legal Conclusion 5; Factual Finding
29.) In particular, the incorrect benchmark dates did not affect Student’s special education
program for sixth grade and the first part of seventh grade, as the District fully implemented
the December 15, 2010 IEP. (Factual Finding 29.) Also, the incorrect dates did not
significantly impede Mother’s participation in the IEP process, as Ms. Bryson provided her
with a draft and final copies of the IEP which contained the errors, and neither Mother nor
her advocates complained about the dates until the filing of the due process complaint in this
matter. (Factual Finding 29.)

Issues 3, 4 and 5: Did the District deny Student a FAPE, in the Supplemental Review IEP of
September 15, 2010, and the Triennial Review IEP of December 15, 2010, by failing to
include goals, strategies, and supports that addressed Student’s behaviors of leaving
designated areas, and mouthing grass, and that addressed his toileting needs?
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14. Student contends that his Supplemental Review IEP of September 15, 2010,
and his Triennial Review IEP of December 15, 2010, denied him a FAPE by failing to
contain a sufficient number of goals, strategies, and supports to address his unique needs.
This contention, likewise, is not well-taken.

15. An educational agency provides a FAPE if the IEP under scrutiny was
“reasonably calculated to enable the child to receive educational benefits.” (Rowley, supra,
458 U.S. at p. 207.) “The IDEA does not place school systems under a compulsion to afford
a disabled child an ideal or an optimal education.” (C.G. v. Five Town Community School
Dist. (1st Cir. 2008) 513 F.3d 279, 284.) In short, “(T)he assistance that the IDEA mandates
is limited in scope. The Act does not require that States do whatever is necessary to ensure
that all students achieve a particular standardized level of ability and knowledge. Rather, it
much more modestly calls for the creation of individualized programs reasonably calculated
to enable the student to make some progress toward the goals with that program.”
(Thompson R2-J School v. Luke P. (10th Cir. 2008) 540 F.3d 1143, 1155.)

16. The IEP’s which are the subject of this case satisfy this broad standard. The
Supplemental Review IEP of September 15, 2010, which clarified and continued Student’s
November 2009 IEP, contained an educational program tailored to his unique needs.
(Factual Findings 6-9.) The Supplemental Review IEP contained nine goals designed to
advance Student’s functional and daily living skills, and a program of specialized academic
instruction and related services to help Student make progress on the goals. (Factual
Findings 6, 7.) In fact, by the time of the Triennial Review IEP, which started in November
2010, Student had made progress on many of the goals in his November 2009 IEP. (Factual
Finding 17.)

17. The Triennial Review IEP of December 15, 2010, continued Student in the
same direction. (Factual Finding 18-22.) This IEP took into consideration the results of a
triennial evaluation of Student, and was the culmination of three meetings which involved
considerable input from Mother and her advocates. (Factual Findings 10-15, 16, 19.) The
Triennial Review IEP contained 11 annual goals custom-fit for Student’s needs, and a special
education program consisting of specialized academic instruction and related services
designed to assist him to make progress on the goals. (Factual Findings,12, 15, 16-22.)
According to Ms. Bryson, the District implemented the Triennial Review IEP, and Student
made progress on the goals in the IEP. (Factual Finding 29.)

18. More particularly, the subject IEP’s contained goals, strategies, and supports
that addressed Mother’s concerns. Both the Supplemental Review IEP of September 15,
2010, and the Triennial Review IEP of December 15, 2010, contained social/emotional goals
designed to improve Student’s abilities to stay on-task, and self-regulate in an acceptable
manner. (Factual Findings 7, 17, 18, 19, 20, 26, 27.) District witnesses testified persuasively
that such goals had the object of keeping Student on-task with his school work instead of
eloping from the classroom, and picking grass to mouth and twirl in his fingers. (Factual
Findings 26, 27.) Both IEP’s also contained Behavior Support Plans that contained teaching
strategies, environmental modifications, and proactive and reactive strategies designed to
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prevent Student’s off-task behaviors. (Factual Findings 7, 18.) Such strategies and supports
included the increased use of visual supports and simple instructions, and the providing of
opportunities for Student to express his sensory needs. (Factual Finding 18.)

19. Finally, the Triennial Review IEP of December 15, 2010, contained a specific
goal that addressed Student’s toileting needs. (Factual Findings 19, 21.) While the
Supplemental Review IEP of September 15, 2010, did not address this need with a goal, that
shortcoming does not negate the overall sufficiency of the IEP. (Legal Conclusions 15, 16.)
An IEP must be judged in its entirety. (Lessard v. Wilton-Lyndeborough Cooperative School
Dist. (1st Cir. 2008) 518 F.3d 18, 30.) Taken as a whole, the September 15, 2010 IEP was
appropriate. (Legal Conclusions 4, 15.)

20. Mother is concerned with Student’s lack of progress in school. (Factual
Findings 8, 23.) Student is limited by his disabling conditions to schooling in functional and
daily living skills. (Factual Findings 2-4, 6, 7, 10-15, 17-22.) In such case, the law accepts
that Student’s progress in school will be slow, and that he may need to repeat certain goals.
(R.P. v. Prescott Unified School Dist. (9th Cir. 2011) 631 F.3d 1117, 1122-1123; K.S. v.
Fremont Unified School Dist. (N.D.Cal. 2009) 679 F.Supp.2d 1046, 1057-1058 (Fremont).)
Student made progress on many of the annual goals in the two IEP’s that are the subject of
this case. (Factual Findings 7, 17, 19-21, 29.) This progress is proof that the District
designed the IEP’s appropriately. (County of San Diego v. California Special Education
Hearing Office (9th Cir. 1996) 93 F.3d 1458, 1467; Fremont, supra, 679 F.Supp.2d at p.
1058.)

ORDER

The Supplemental Review IEP of September 15, 2010, and the Triennial Review IEP
of December 15, 2010, provided Student with a free appropriate public education. The
procedural error in the December 15, 2010 IEP was harmless. Therefore, Student’s claims
are denied.

PREVAILING PARTY

The decision in a special education administrative due process proceeding must
indicate the extent to which each party prevailed on the issues heard and decided. (Ed. Code,
§ 56507, subd. (d).) Here, the District prevailed on each of the issues heard and decided.

RIGHT TO APPEAL

The parties in this case have the right to appeal this Decision by bringing a civil
action in a court of competent jurisdiction. (20 U.S.C. § 1415(i)(2)(A); 34 C.F.R. §
300.516(a)(2006); Ed. Code, § 56505, subd. (k).) An appeal or civil action must be brought
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within 90 days of the receipt of the Decision. (20 U.S.C. § 1415(i)(2)(B); 34 C.F.R. §
300.516(b)(2006); Ed. Code, § 56505, subd. (k).)

Dated: December 9, 2011

/s/
TIMOTHY L. NEWLOVE
Administrative Law Judge
Office of Administrative Hearings


