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Subject:  INCOMPATIBLE ACTIVITY STATEMENT
	REFERENCES
	SECTIONS

	Administrative Order

http://msd.dgs.ca.gov/AO.htm 
	05-07, 09-xx

	Law & Regulation
http://www.leginfo.ca.gov/calaw.html 

http://www.dpa.ca.gov/statesys/dpa/oalrules.htm 
	Rule: 599.870

GC: 19990-19990.6, 3204, 3512, 19572, 13900 et seq. for Victim Compensation and Government Claims Board

	Memo of Understanding (MOU)
http://www.dpa.ca.gov/bargaining/contracts/index.htm 
	Refer to Employee's MOU (currently, only BU 1, 2, & 19 have specific language)

	Responsible Control Agency and Program
	Department of Personnel Administration

	Other:
Incompatible Activity Statement, 

GS-200

Personnel Operations Manual (POM) section, Conflict of Interest
	http://www.documents.dgs.ca.gov/ohr/pom/Conflict of Interest revise.pdf 


64.0
Incompatible Activity Statement
	Policy
	It is the policy of the Department of General Services (DGS) that all DGS employees shall not engage in any employment, activity, or enterprise which is clearly inconsistent, incompatible, in conflict with, or contrary to his/her duties as a state employee or officer.
Each employee subject to this requirement must acknowledge this policy by certification (signature of receipt) on the Incompatible Activity Statement, GS 200.


	Purpose
	Section 19990 of the Government Code requires all state agencies to adopt an Incompatible Activity Statement.  The purpose of this Statement is to identify those activities which the DGS has determined to be inconsistent, incompatible or in conflict with the duties of employees of the DGS.  This Statement, in its entirety, is applicable to all employees of the DGS.
The term “employee” encompasses any attempt to circumvent the policy by use of a friend, relative, dependent, outside employment, or other means to accomplish indirectly what the policy prohibits.


	Applicable statutes
	Applicable laws and regulations include the following:

· Government Code Section 19990-19990.6

· Government Code Section 19572

· Government Code Section 3204

· Government Code Section 3512

· Department of Personnel Administration Rule 599.870


Continued on next page
64.1
Incompatible Activity Statement, Continued
	Definitions
	For the purposes of this Statement the following definitions apply:

· “Employer” means the Department of General Services (DGS).

· “Employee” includes all civil service employees and exempt officers in the Department of General Services.

· “Person” or “persons” includes individuals, firms, partnerships, corporations, associations and all other forms of organization for business or other purposes, and their agents.

· “State time” refers to the employee’s hours of work, and includes any time when the employee or officer is working in the interests of or for the benefit of the state.  “State time” generally excludes paid or unpaid leave time or holidays.  “State time” also generally excludes breaks, the lunch period and time before or after work.
· “Confidential information” includes the disclosure of information which is exempted or prohibited pursuant to provisions of federal or state law, including, but not limited to, provisions of the California Public Records Act, Government Code §§ 6250 et seq.


Continued on next page

64.2
Incompatible Activity Statement, Continued
	Incompatible activities
	The DGS has determined that the following activities are inconsistent, incompatible, or in conflict with the duties of the DGS employees:

A. Improper Use or Disclosure of Information
1. using confidential information acquired by virtue of state employment for any use whether or not for private gain or advantage of another person.
2. providing confidential information to persons to whom issuance of such information has not been authorized by the employer.

3. submitting for publication (e.g., newspaper article, speech, book, etc.) information gained through employment with the DGS, unless the employee requests the publisher to include in the publication a statement that the views expressed are those of the author, not the State of California.

B. Misuse of Position
1. Using the prestige or influence of employment with the state or a state office for the employee’s or private gain or advantage, or the private gain or advantage of another person.  Examples would include the following situations:
· an employee who, while serving as an employee, officer, member of the board of directors, or any capacity in an organization which transacts or attempts to transact business with the State for profit, holds a state position of review or control over such business transactions.
· an employee assigned the preparation, review, or approval of specifications for the purchase or lease of any property, equipment, or supplies if the potential bidder is a firm, corporation, company, association, partnership, other entity in which the employee or officer or a close relative has a beneficial interest.
· directly or indirectly renting privately-owned tools or equipment to a contractor doing business with the department.
· directly or indirectly entering into any agreement, partnership, profit-sharing or employment arrangement, including consulting services, with a contractor or individual entity to engage in the design of any building, the construction of which is subject to supervision by the DGS.


Continued on next page

64.3
Incompatible Activity Statement, Continued
	Incompatible activities (continued)
	· adopting, issuing, interpreting, or applying a rule, directive, regulation, order, or standard of conduct with intent to obtain a private gain or advantage.
2. Using state time, facilities, equipment, or supplies for the employee’s personal gain or use or gain or the personal use or gain of another person.
3. Using state postage or stamping facilities for personal gain or use even though the State is reimbursed before or after such use.
4. Arranging for employment outside state service while on state time.
5. Providing services or information to prospective bidders which is not available to all bidders on any acquisition.
6. Providing or using the names of persons or records of the DGS for a mailing list which has not been authorized by the DGS.
7. Preparing, presenting, or publishing any speech, article, or other writing relating to the operation of the DGS for compensation from a source other than the State without prior approval of the DGS.
8. Fee appraising or other private employment which utilizes knowledge of information regarding state plans, intentions, or transactions to acquire property.
9. Speculation in real estate using knowledge of programs or projects of the DGS whether or not for the sole benefit of other persons.
When an employee has a real property holding which may be affected by the results of departmental decisions, the employee is to make it known in writing to the employee’s supervisor and withdraw from any involvement in forming recommendations or in making decisions relative to the project.  In normal circumstances, an employee purchasing a single-family house or condominium unit for a primary residence is not considered to be involved in real estate transactions; however, an employee is not knowingly to make a property acquisition for a purpose which is related to a real property transaction of the DGS.  When an employee is in doubt as to whether a particular real estate transaction conflicts with this policy the employee should request a ruling from the employee’s supervisor.
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64.4
Incompatible Activity Statement, Continued
	Incompatible activities (continued)
	      An employee engaged in duties, including clerical 

      duties, related directly to the appraisal or acquisition of property

      of other state agencies, is subject also to the prohibitions on real

      estate activities of those agencies.  

10. Engaging in private real estate activities as a broker, salesperson, appraiser, or investor when dealing with properties which are subject to, or might reasonably be considered as affected by, the real estate functions of the DGS including, but not limited to, its budget estimating, appraisal, acquisition, review, approval, control, relocation, rental, leasing, or disposal functions.

Each employee who possesses an active real estate broker or sales license is required to maintain a record of each real estate transaction which involves the use of that license.  These records shall be available to management upon request.  The records must include:

a. date – either the date of recordation or the date of the contract

b. property location – street address and city or other description sufficient to clearly identify the location of the property

c. principals

d. type of transaction – sale, trade, lease

11. DGS employees, other than those directly involved with the sale of State owned surplus personal property, may participate in public sales, provided they do so in the same manner as the general public.
· A DGS employee may not take advantage of his or her position, authority, or inside knowledge to bid on or purchase State owned surplus personal property
· A DGS employee shall not participate in such sales during his/her scheduled work hours
12. Using state automotive equipment for any use other than the

      official business of the State of California or in violation of the

      rules of the Victim Compensation and Government Claims 
      Board, Government Code Section 13900 et. seq.


 Continued on next page

64.5
Incompatible Activity Statement, Continued
	Incompatible activities (continued)
	13. Soliciting or accepting personal loans of money or property from any person or entity, other than a bank or other financial institution, with knowledge or having reason to know that the person or entity does or is seeking to do business with or performs or is seeking to perform services for the DGS.  Exemptions from this rule may be granted by the DGS, in accordance with the procedures outlined in the block titled “Procedure for Clarification,” in special cases where it is clearly evident, from the nature of the particular employee’s state work, the employee cannot influence the amount of business done by such person with the DGS.
C. Outside Work and Business Relationships
1. Performance of an act, in other than his/her capacity as a state employee, knowing or having reason to know that such act will later be subject to the control, inspection, review, audit or enforcement of such employee or officer.
2. Receiving or accepting money or any other consideration from any person, other than the State, for the performance of his/her duties as a state employee.
3. Entering into or engaging in, any partnership, profit-sharing, employment or other business arrangement, including consulting services, with a person, knowing or having reason to know that such person (1) has, or may reasonably be expected to thereafter attempt to obtain, a contract or contracts with the DGS or (2) sells, or may reasonably be expected to sell, equipment, services, or supplies to the DGS, or (3) holds or is seeking a license, permit, or other entitlement for use from the DGS.  Exemptions from this rule may be granted by the DGS in accordance with the procedures outlined in the block titled “Procedure for Clarification,” in special cases where it is clearly evident, from the nature of the particular employee’s state work, that the employee cannot influence the amount of business done by such person with the DGS.


 Continued on next page
64.6
Incompatible Activity Statement, Continued
	Incompatible activities (continued)
	4. The private practice of law or other outside employment by an employee who is a member of the State Bar which may require his/her appearance before any state agency, board or commission, or any committee of the Legislature on behalf of his/her outside employment or client regarding a matter in which the DGS is involved.
5. Any employment outside state service for which the employee is selected or retained wholly or partially because of his/her position with the DGS.
6. Employment of an employee qualified to practice accounting in an outside public accounting practice which requires him/her to prepare a report or return which is subject to review by the DGS.  Exceptions which are permissible outside activities are:

1. teaching.
2. bookkeeping as distinguished from public accounting.
3. employment with a certified Public Accountant or firm if the employer takes full responsibility for all work performed by the state employee or officer.
7. Employment by a person doing construction or other work financed by state funds allocated to local government units by the DGS Office in which the employee works.
8. Subject to any other applicable laws, rules, or regulations, not devoting his/her full time, attention, and efforts to his/her state employment or office during his/her hours of duty as a state employee.
D.  Acceptance of Gifts
1.  Receiving or accepting, any gift, including money, any service,
     gratuity, favor, entertainment, hospitality, loan, or any other
     thing of value, from any person, who is or is seeking to contract
     with or perform services for the DGS, or who holds or is
     seeking a grant, loan, permit or other entitlement from the
     DGS, or whose activities are regulated by the DGS,
     under circumstances from which it reasonably could be
     substantiated that the gift was intended to influence the
     employee in his/her official duties or was intended as
     a reward for any official action performed by the employee 

     (refer to AO 05-06 for further clarification).
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64.7

Incompatible Activity Statement, Continued
	Incompatible activities (continued)
	2.  All gifts must be courteously refused

3.  Gifts must be returned, permissibly at the expense of the DGS,

      including insurance, through its mailroom.  Perishable gifts shall

      be sent to a charitable organization and the donor so notified.  If

      the return of a gift would be difficult, unusually costly, cause

      embarrassment or extreme inconvenience, the employee’s  

      immediate supervisor must be notified immediately. 

      The immediate supervisor shall decide the matter or raise the

      issue through the chain of command as appropriate.
4.  If an employee receives an offer of a favor,

     gift, or cash which implies the intent to influence a

     favorable action by the State, the employee’s immediate 
     supervisor must be notified immediately even when the offer has
     been refused.  The immediate supervisor will raise the issue 
     through the chain of command as appropriate.

Exceptions to overall policy on gifts are:

           1.  Inexpensive advertising items bearing the name of firms such as

                pens, pencils, paper weights, calendars or telephone directory

                covers are acceptable.  An employee is not to accept any 
                construction material or equipment of even nominal value from 
                contractors.
2. Occasional payment by others, doing business with the DGS, for a meal or incidental entertainment which cannot be refused without undue rudeness is acceptable; frequent payment of an employee’s meals is improper.
3. Payment of an employee’s hotel accommodations by a technical society or employee association as a member-delegate is acceptable when the employee is not sent as an official representative of the DGS and is not on state travel expense.
      In case of doubt as to the propriety of accepting a gift, the gift 

      should be refused.


 Continued on next page
64.8
Incompatible Activity Statement, Continued
	Incompatible activities

continued
	E.  Judicial Proceedings
1. Providing written or oral evidentiary statements contrary to 

      adopted findings or decisions of the DGS in any lawsuit or 

      adjudicatory proceeding in which the DGS:

a. Is a party; or

b. Is a referee


      except that such statements may be provided if: (1) the

                 employee is responding to a subpoena and is under oath or the

                 employee is, other wise legally obligated to provide testimony or

                 written statements or other documents; or (2) the employee is

                 pursuing administrative or legal action against his/her employer.

F.  Improper Political Activities

    Standing for election or appointment to a local public office (including

    city and county offices, school boards or special districts) by an

    employee assigned activities relating to the allocation of state funds to

    local government units or assigned to review or approve plans, without

    written approval of the Director of his/her designee that the particular

    employment of standing for election is not incompatible with the 

    employee’s duties.
    Approval for standing for election or for holding a nonpartisan local 

    government office will take into consideration the following:

1. Soliciting or receiving or attempting to solicit or receive any assessment, subscription, contribution or political served from any person for any political purpose, during working hours or on the premises of the employer’s facilities.

2. Furthering, promoting, or advocating for or against the nomination or appointment of the employee or any other person to any political office, during working hours or on the premises of the employer’s facilities, or by the use of state equipment, materials, or staff resources.  “Furthering, promoting, or advocating for or against” does not include the expression of personal political opinions on candidates or issues.  Permissible activities include, but are not limited to, wearing political buttons or hanging political posters within the employee’s working space, i.e., office or cubicle.


 Continued on next page

64.9
Incompatible Activity Statement, Continued
	Incompatible activities (continued)
	3. The local government office will not be full time and will not
      interfere with the employee’s normal working hours
      or efficiency.  The employee  will disqualify himself/herself from 
      debating, voting on, or in any way attempting to influence 
      matters appearing before his/her local government office which 
      affect the DGS and its programs in the community.
4. The employee cannot be involved in departmental recommendations or decisions on matters which are also of direct concern to the local government office s/he holds or for which s/he is standing for election.  If this occurs, the employee is to remove himself/herself temporarily from the process of forming recommendations or making decisions which affect the local government office.  If such matters occur frequently in assigned duties, the employee may be rotated to a different position, if possible.


	Additional restrictions on political activity
	Activities Prohibited by California Government Code Section 3204:

Directly or indirectly, using, promising, threatening or attempting to use, the employees authority or influence (whether then possessed or merely anticipated) confer upon or secure for any individual person, or to aid or obstruct any individual person in securing, or to prevent any individual person from securing, any position, nomination, confirmation, promotion, or change in compensation or position, within the state agency, upon consideration or condition that the vote or political influence or action of such person or another shall be given or used in behalf of, or withheld from, any candidate, officer, or party, or upon any other corrupt condition or consideration.


Continued on next page

64.10
Incompatible Activity Statement, Continued
	Procedure for clarification
	A. It is not the desire of the DGS to inquire unreasonably into the private lives of employees.  However, all employees are obligated to avoid activities which are clearly inconsistent with the effective performance of his/her duties.

B. An employee who plans to engage in any employment, activity, or enterprise which might violate these rules is encouraged, whenever possible, to submit a written request to the employee’s supervisor for a determination of whether the activity is permissible.  The written request should include a description of the activity which is in sufficient detail for the executive director to determine whether the activity is permissible.  The executive director, after consulting with the Office of Legal Services, will issue a written ruling to the employee within two weeks of receipt of the written request.  If the employee disagrees with the ruling, s/he may file a grievance at the appropriate level in accordance with the terms of the applicable employee bargaining agreement.


	State employer/

employee relations act
	The provisions of this Statement are superseded by any applicable terms in a memorandum of understanding between the State and an employee bargaining agreement, pursuant to the State Employer-Employee Relations Act, Government Code Sections 3512 et seq., to the extent that the provisions of this Statement alter or are in conflict with the applicable terms of the memorandum of understanding.


	Filing requirement and certification
	All employees must file an Incompatible Activity Statement, form GS 200, and submit the certification page to his/her supervisor for review and further processing due to:

1. initial appointment.
2. change in classification.
3. change in duties or circumstances that raises the issue of potential conflict with this policy.
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 64.11
Incompatible Activity Statement, Continued
	Penalty for violation of incompatible activity statement
	An employee will be subject to disciplinary action for a violation of the Incompatible Activity policy as provided in this document.  The severity of any adverse action taken will depend on the adverse consequence to the State caused by such actions.
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