** DRAFT **


	PROPOSED REGULATIONS

Subchapter 12, Sections 1896.300--1896.370 to Title 2, Division 2, Chapter 3 of the California Code of Regulations



	TITLE 2. Administration

	Division 2. Financial Operations

	CHAPTER 3. Department of General Services

	SUBCHAPTER 12.  Personal Services Contracts

	SECTIONS 1896.300 - 1896.370

	1896.300. Definitions. 

For purposes of complying with Government Code Section 19134, the following definitions apply:

(a) A “Qualifying Contract” is any contract meeting the following conditions: 

(1) A contract executed by a sState agency with a provider of personal services (including janitorial and housekeeping services, custodians, food service workers, laundry workers, window cleaners, and security guard services) or a contract with a provider of such services executed by the lessor of a State-Leased Facility described in Section 1896.300 (h) below, and 

(2) The contract term exceeds 90 is in force for 91 days. or more, and

(3) The contract includes janitorial, housekeeping, custodian, food service, security guard, laundry or window cleaning services.

	(b) “Covered Employee” means a person who performs any of the services identified in 1896.300(a)(31), above, as more than an incidental part of their duties under a Qualifying Contract.  Covered Employee does not include either: 

	(1) A person who performs solely supervisory or administrative services under a Qualifying Contract, or 

(2) An owner-operator.

	(c)  “EmployeeHealth Benefits” means coverage a contractor provides to a Covered Employee, either through a purchased plan or by self-insurance, for: 

(1) Basic health care, as identified in 28 CCR Section 1300.67, and 

(2) Dental services, and

(3) Vision services.

	(d) “Holiday Pay” means pay provided to a Covered Employee to compensate for hours the Covered Employee is unable to work because the facility at which the Covered Employee would normally provide services is closed due to State holidays.
(e) “Wages” means hourly payments paid pursuant to Government Code Section 19134 to a Covered Employee for work performed by such employee on a Qualifying Contract.  Wages must be valued at at least 85 percent of wage paid to State of California employees performing similar work.
(d) (f)“In Lieu Cash Payment” means a dollar amount a contractor pays to a Covered Employee on a Qualifying Contract in lieu of providing Employee Benefits actual Health Benefits, actual retirement benefits, and/or actual sick or vacation leave credits.

(g) “Employee Benefits” means, collectively:
(1) Health Benefits, as defined in Section 1896.300(c) above,
(2) Retirement benefits, and
(3) Holiday Pay, sick pay, and vacation pay.
(h) “State-Leased Facility” means a State-leased building of at least 50,000 square feet where the State leases all of the occupied floor space of the building.  The State shall be deemed to occupy all of the occupied floor space even though a portion of the floor space may be occupied by a property manager serving the State-Leased Facility.
Note: Authority cited: Section 19134(f), Government Code. Reference: Section 19134(a), (b), (c)(2), (d), and (g), (h) and (i), Government Code.



	1896.310. Contractor Health Benefits Requirements. 

In order to comply with the Health Benefits requirements of Government Code Section 19134, a contractor entering into a Qualifying Contract shall provide one of the following:

(a) Employee Health Benefits to Covered Employees costing not less than valued at at least 85 percent of the sState cost for employee health, vision, and dental benefits for a State of California employees performing similar work; or

(b) In Lieu Cash Payments to Covered Employees of an amount not less than valued at at least 85 percent of the sState cost for employee health, vision, and dental benefits for a State of California employees performing similar work; or

(c) A combination of Employee Health Benefits and In Lieu Cash Payments totaling not less than at least 85 percent of the sState cost for employee health, vision, and dental benefits for a State of California employee performing similar work.

Note: Authority cited: Section 19134(f), Government Code. Reference: Section 19134(a) and (d), Government Code.


	1896.315. Retirement Benefits Requirements.
In order to comply with the retirement benefits requirements of Government Code Section 19134, a contractor entering into a Qualifying Contract shall provide one of the following:

(a) Actual retirement benefits to Covered Employees valued at at least 85 percent of the State cost for retirement benefits for State of California employees performing similar work; or

(b) In Lieu Cash Payments to Covered Employees valued at at least 85 percent of the State cost for retirement benefits for State of California employees performing similar work; or

(c) A combination of actual retirement benefits and In Lieu Cash Payments totaling at least 85 percent of the State cost for retirement benefits for State of California employees performing similar work.

Note: Authority cited: Section 19134(f), Government Code. Reference: Section 19134(a), (b) and (d), Government Code.
1896.320. Benefits and Cash Payment CalculationsPayment Rates and Implementation.

(a) State agencies shall refer to the Department of Personnel Administration’s Schedule of Employee Benefit Rates (published online by February 1 of each year at www.dpa.ca.gov) to determine the required Wages, Employee Benefits/In Lieu and/or Cash Payment amounts rates for Qualifying Contracts.

(b) For Health Benefits, Eeach agency shall select for any Qualifying Contract either the Detailed Rates or the Blended Rate appearing on the most recent Schedule.  Detailed Rates and Blended Rates are calculated as specified in subsections (a) and (b) below:

	(a) Detailed Rates

Detailed rates consist of the State of California costs for employee benefits per employee per month for employees performing services specified in 1896.300(a)(3), and a calculation of 85 percent of these costs per employee per hour.  These costs will be provided for three coverage categories: a single employee with no covered dependents, an employee with one covered dependent, and an employee with two or more covered dependents.

	Detailed hourly rates are calculated by determining the costs per hour for each of the three coverage categories defined in (a), using the following steps:

(1) Add together the monthly state costs for health benefits, dental benefits and vision benefits for state employees in each of the categories listed above who perform services listed in 1896.300(a)(3); and

(2) Divide the monthly state costs per employee obtained from (a)(1) above by 173.333. 

	(b) Blended Rates

Blended rates consist of the average of State of California employee benefit costs per employee per month for all employees performing the services specified in 1896.300(a)(3), and a calculation of 85 percent of this cost per employee per hour. 

Blended hourly rates, based on the average cost per hour for all employees in all categories, are calculated by the following steps:

(1) Add together the monthly state costs for health benefits, dental benefits and vision benefits for all state employees who perform services listed in 1896.300(a)(3); and 

(2) Divide the monthly costs per employee obtained from (b)(1) above by 173.333.
(c) Payment of Wages, retirement benefits, Holiday Pay, sick pay, and vacation pay pursuant to Government Code Section 19134 applies only to Qualifying Contracts entered into, renewed, or extended on or after July 1, 2003.

Note: Authority cited: Section 19134(f), Government Code. Reference: Section 19134(a), (b), (c)(1), and (c)(2), and (d), Government Code.

	1896.330. Reimbursement to State Agencies.
State agencies may refer to applicable Department of Finance Budget Letters (if any are issued) for budget instructions regarding reimbursements to sState agencies for the costs of Employee Benefits and/or Cash Payments under Qualifying Contracts for payments made to implement Government Code Section 19134. 

Note: Authority cited: Section 19134(f), Government Code. Reference: Section 19134(a), (c)(1) and (f), Government Code.

	1896.340. Qualifying Contract Solicitations.
When a State agency solicits bids for a Qualifying Contract, the solicitation Solicitations for Qualifying Contracts shall include the following provisions requiring compliance with Government Code Section19134:

	(a)   Contracting agencies shall notify potential bidders that the contract to be awarded is subject to Government Code Section 19134 and shall instruct potential bidders to include in their bids provisions for Wages and Employee Benefits and/or (or In Lieu Cash Payments) for to all Covered Employees.

(b)  Contracting agencies shall identify in the solicitation whether provision for Wages and Employee Benefits and/or (or In Lieu Cash Payments) should be bid by the bidder as part of the cost bid or should be committed to by the bidder as a minimum qualifications requirement.

(c)  Contracting agencies shall specify the applicable benefit rate(s) Wages and Employee Benefits/In Lieu Cash Payment rates for the contract (based on the current Schedule of Employee Benefits Rates published by the Department of Personnel Administration).  With respect to Health Benefits, contracting agencies must elect to use either the Detailed Rates or the Blended Rate specified on the Department of Personnel Administration’s Schedule, and must inform bidders of this election in the solicitation.  If the solicitation specifies that Wages and Employee Benefits and/or Cash Payments shall be part of the bidder’s cost bid, the rate(s) specified in the solicitation shall be used by bidders for cost bid calculations.

(d)  Rate changes published by the Department of Personnel Administration after issuance of a solicitation, but prior to the bid due date, shall be included in an addendum to the solicitation.
Note: Authority cited: Section 19134(f), Government Code. Reference: Section 19134(a), (b), (c)(1), (c)(2), (d) and (f), Government Code.


	1896.350. Bids for Qualifying Contracts.

When a State agency solicits bids for a Qualifying Contract, responding bids must include, Bids for Qualifying Contracts shall include, in addition to all other requirements specified in the solicitation, a commitment by the bidder to comply with the requirements of Government Code Section 19134 and these regulations.

	Note: Authority cited: Section 19134(f), Government Code. Reference: Section 19134(a), (c)(1), (d), (e) and (f), Government Code.

	1896.355. Requirements for State-Leased Facilities.

(a) With respect to State-Leased Facilities, Government Code Section 19134 and these regulations shall apply only where both the lease for such facility is executed, renewed, or extended on or after July 1, 2003, and where the lessor thereafter executes a Qualifying Contract for the State-Leased Facility.  In no event shall the requirements of Government Code Section 19134 be applied in a manner to require a lessor to terminate or amend the lessor’s contracts for providers of the services identified in Section 1896.300(a)(1), above, in existence prior to July 1, 2003.

(b) Where the State leases less than all of the occupied floor space of a building, but subsequently leases the remaining portion of the floor space so as to effectively occupy all of the floor space of the building, the requirements of Government Code Section 19134 and these regulations shall be applied only where the State signs a master lease for the entirety of the floor space and/or where all State leases at the State-Leased Facility have coterminous lease periods.




	(c) Leases for State-Leased Facilities subject to Government Code Section 19134 and these regulations shall include:

(1) A provision requiring the lessor’s compliance with Government Code Section 19134 and applicable regulations for all Qualifying Contracts the lessor executes for the State-Leased Facility;

(2) A provision requiring the lessor to certify to the State on at least a quarterly basis that all Qualifying Contracts lessor has executed, renewed, or extended for the State-Leased Facility, from and after July 1, 2003 (or from and after execution of the lease, whichever is later), are in compliance with Government Code Section 19134 and applicable regulations; and

(3) A provision requiring the lessor to include in all Qualifying Contracts all applicable contract and compliance provisions as set forth in Sections 1896.360 and 1896.370, below.

(d) Qualifying Contracts to provide services at State-Leased Facilities shall include all applicable contract provisions, as set forth in Section 1896.360 below, as well as the lessor’s right to receive monthly reports, to audit for compliance, and to terminate for breach, as set forth in Section 1896.370, below.

Note: Authority cited: Section 19134(f), Government Code.  Reference Section 19134(a), (e) and (i), Government Code.


	1896.360. Requirements for Qualifying Contracts. 

(a) Qualifying Contracts shall contain:

(1) A provision mentioning requiring compliance with Government Code Section 19134 and the applicable Employee Benefit rate(s) (blended or detailed);

(2) All applicable Wages and Employee Benefit/In Lieu Cash Payment rates;
(2)(3) A provision allowing for adjusting Wages and Employee Benefits/In Lieu and/or Cash Payment amounts in the event of a change to the Schedule of Employee Benefit Rates published by the Department of Personnel Administration during the term of the contract.  Any published rate changes that occur during the term of the contract shall be given effect by contract amendment, with an effective date retroactive to the date rate changes were published by the Department of Personnel Administration;

(3)(4) A provision that the contractor must submit to the contracting agency monthly reports that comply with Section 1896.370(a).  Such reports shall be submitted to the State agency, where the State agency is a party to the Qualifying Contract, or, in the case of a State-Leased Facility, to the contracting lessor;

	(4)(5) A provision that the contract is subject to audit for compliance with the provisions of Government Code Section 19134; and 
(5)(6) A provision stating that failure to comply with the provisions of Government Code Section 19134 constitutes a material breach, which could subject the Qualifying Ccontract to immediate termination by the Sstate, where the State is a party to the Qualifying Contract, or, in the case of a State-Leased Facility, by the contracting lessor..

(b) Before execution of the contract, employers choosing to offer Employee actual Health Benefits coverage and/or an actual retirement benefit plan (rather than In Lieu Cash Payments) shall provide evidence of such coverage and/or plan to the contracting State agency or, in the case of a State-Leased Facility, to the contracting lessor.

	Note: Authority cited: Section 19134(f), Government Code. Reference: Section 19134(a), (c)(1), (d), (e), and (f) and (i), Government Code.

	1896.370. Compliance.

	(a) In order to receive any payment under a Qualifying Contract, a contractor shall provide monthly reports to the contracting agency during the term of a Qualifying Contract to the contracting State agency, where the agency is a party to the contract, or, in the case of a State-Leased Facility, to the contracting lessor.  These reports shall include:

(1) The number of Covered Employees who received Wages and Employee Benefits and/or In Lieu Cash Payments in the preceding month;

(2) The name of each Covered Employee who received Wages and Employee Benefits and/or In Lieu Cash Payments in the preceding month;

(3) The number of hours each Covered Employee worked on the Qualifying Contract in the preceding month;

(4) The amount paid to each Covered Employee for Wages and Employee Benefits and/or In Lieu Cash Payments in the preceding month (with amounts paid for Wages and for each type of Employee Benefit/In Lieu Cash Payment itemized separately); and

(5) The total monthly cost of Wages and Employee Benefits/In Lieu and/or Cash Payments in the preceding month, excluding any administrative or indirect costs.


	(b) Qualifying Contracts and documents relating to implementing Government Code Section 19134 may be audited by the contracting Sstate agency, the Department of General Services, and/or the Bureau of State Audits, or, in the case of a State-Leased Facility, by the contracting lessor.


	(c) Government Code Section 19134(e) provides that fFailure to provide Wages and Employee Benefits/In Lieu or Cash Payments to employees constitutes a “material breach” for any contract for personal services covered by that section of a Qualifying Contract.  A material breach can result in immediate contract termination by the Sstate, where the State is a party to the contract, or, in the case of a State-Leased Facility, by the contracting lessor.  

Note: Authority cited: Section 19134(f), Government Code. Reference: Section 19134(a),  (b), (c)(1), (c)(1), (d), (e), and (f), and (i), Government Code.
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