STATE ALLOCATION BOARD
IMPLEMENTATION COMMITTEE MEETING
January 13, 2011

Labor Compliance Program

PURPOSE OF REPORT

Discuss proposed School Facility Program (SFP) regulations to address the school
construction projects affected by the statute change for labor compliance monitoring.

BACKGROUND

Chapter 868, Statutes of 2002 (Assembly Bill 1506) required an awarding body that
chooses to use funds from the Kindergarten-University Public Education Facilities Bond
Act of 2002 (Proposition 47) or Kindergarten-University Public Education Facilities Bond
Act of 2004 (Proposition 55) for a public works project to initiate and enforce, or contract
with a Department of Industrial Relations (DIR) approved third party to initiate and
enforce, a labor compliance program for that project (Labor Code (LC) Section 1771.7).
The statute also required the State Allocation Board (SAB) to increase the per pupil
grant amounts to accommodate the State’s share of the increased cost for the initiation
and enforcement of the labor compliance program.

Chapter 7, Statutes of 2009 (Senate Bill X2 9) required all State bond funded public
works projects to participate in a DIR administered labor compliance monitoring program
and pay a fee to the DIR for their monitoring services. The statute also required the DIR
to develop regulations for the labor compliance monitoring program and specified that
this requirement applies to prime construction contracts awarded on and after the
effective date of the regulations. These regulations went into effect on August 1, 2010.
On November 4, 2010, the Office of Administrative Law approved the DIR’s request to
repeal those same regulations. The temporary repeal changed the directing statute from
LC Section 1771.75to LC 1771.7.

The OPSC proposes to amend the Fund Release Authorization (Form SAB 50-05) and
SFP Regulation Section 1859.90, as described in this item, and provide sufficient time
for school districts to comply with the statutory change without negative impact to the
funding of the project. Due to the urgency of the issue, proposed amendments will be
brought to the January 2011 SAB meeting.

AUTHORITY

See Attachment A.

DISCUSSION

School districts that followed LC Section 1771.75 were participating in the DIR
administered labor compliance monitoring program. When notifying school districts of



the regulations repeal, the DIR advised them to follow LC Section 1771.7 and hire a DIR
approved third party or use the school district's DIR approved in-house program for labor
compliance monitoring on the remainder of the school construction project. LC Section
1771.7 is only a requirement if the project is funded from Propositions 47 or 55 (not
Proposition 1D).

School districts must submit documentation verifying the LCP is in place when the
school district requests the release of State funds for an applicable project. However,
the DIR regulations were repealed on an emergency basis, which provided limited or
insufficient time for school districts to comply with the LC Section 1771.7 requirements.
The district must contract with a DIR approved third party LCP administrator or operate a
DIR approved in-house LCP. To address this issue, the proposed amendments to the
Form SAB 50-05 and SFP Regulations would provide additional time (by July 1, 2011)
for affected school districts to be in full compliance. Only school districts that awarded
prime construction contracts when the DIR Regulations were in effect (August 1 to
November 4, 2010) will be included in this provision.

Prime construction contracts are the chief contracts which are charged with the
completion of a specified project. Portions of the project may be assigned to one or more
subcontractors yet the prime construction contract is the overriding contract. In the case
of construction projects with multiple prime contracts, only prime contracts signed after
8/1/2010 and before 11/4/2010 would be subject to these provisions.

Projects funded from Proposition 1D, after the repeal, are not required to continue labor
compliance monitoring (LC 1771.7). Projects funded from Proposition 47 or 55 are
required to continue labor compliance monitoring (LC 1771.7). It is the Proposition 47
and 55 funded projects that the proposed regulations are intended to cover.

REGULATORY CHANGES (FORM SAB 50-05)
A paragraph will be added to the first page of the Form SAB 50-05, under "General
Information," under item number three, to specify the date by which the applicable
school districts must have an LCP in place, as required by LC Section 1771.7. A
draft of the form is included in Attachment B.

SFP REGULATIONS
A paragraph will be inserted in SFP Regulations Section 1859.90 specifying the date
by which the applicable school districts must have an LCP in place, as required by
LC Section 1771.7. A draft of the SFP Regulation with the proposed text is included
in Attachment C.



ATTACHMENT A

Labor Code Section 1771.7

(a) (1) An awarding body that chooses to use funds derived from either the
Kindergarten-University Public Education Facilities Bond Act of 2002 or the
kindergarten-University Public Education Facilities Bond Act of 2004 for a public works
project, shall initiate and enforce, or contract with a third party to initiate and enforce, a
labor compliance program, as described in subdivision (b) of Section 1771.5, with
respect to that public works project.

(2) If an awarding body described in paragraph (1) chooses to contract with a third
party to initiate and enforce a labor compliance program for a project described in
paragraph (1), that third party shall not review the payroll records of its own employees
or the employees of its subcontractors, and the awarding body or an independent third
party shall review these payroll records for purposes of the labor compliance program.

(b) This section applies to public works that commence on or after April 1, 2003. For
purposes of this subdivision, work performed during the design and preconstruction
phases of construction, including, but not limited to, inspection and land surveying work,
does not constitute the commencement of a public work...

(d) (1) An awarding body described in subdivision (a) shall make a written finding
that the awarding body has initiated and enforced, or has contracted with a third party to
initiate and enforce, the labor compliance program described in subdivision (a).

(2) (A) If an awarding body described in subdivision (a) is a school district, the
governing body of that district shall transmit to the State Allocation Board, in the manner
determined by that board, a copy of the finding described in paragraph (1).

(B) The State Allocation Board shall not release the funds described in subdivision
(a) to an awarding body that is a school district until the State Allocation Board has
received the written finding described in paragraph (1).

(C) If the State Allocation Board conducts a postaward audit procedure with respect
to an award of the funds described in subdivision (a) to an awarding body that is a
school district, the State Allocation Board shall verify, in the manner determined by that
board that the school district has complied with the requirements of this subdivision.

(e) Notwithstanding Section 17070.63 of the Education Code, for purposes of this
act, the State Allocation Board shall increase the grant amounts as described in Chapter
12.5 (commencing with Section 17070.10) of Part 10 of Division 1 of Title 1 of the
Education Code to accommodate the state's share of the increased costs of a new
construction or modernization project due to the initiation and enforcement of the labor
compliance program.

(f) This section shall not apply to a contract awarded on or after the latter of the
effective date of regulations adopted by the Department of Industrial Relations pursuant
to paragraph (2) of subdivision (b) of Section 1771.55 or the effective date of the fees
adopted by the department pursuant to Section 1771.75.

Labor Code Section 1771.75

(a) An awarding body that chooses to use funds derived from either the
Kindergarten-University Public Education Facilities Bond Act of 2002 or the
Kindergarten-University Public Education Facilities Bond Act of 2004 for a public works
project, shall pay a fee to the Department of Industrial Relations, in an amount that the
department shall establish, and as it may from time to time amend, in an amount not to




exceed one-fourth of 1 percent of the bond proceeds, sufficient to support the
department's costs in ensuring compliance with and enforcing prevailing wage
requirements on the project, and labor compliance enforcement as set forth in
subdivision (b) of Section 1771.55. All fees collected pursuant to this subdivision shall be
deposited in the State Public Works Enforcement Fund created by Section 1771.3, and
shall be used only for enforcement of prevailing wage requirements on those projects.
The department may waive the fee set forth in this section for an awarding body that has
previously been granted approval by the director to initiate and operate a labor
compliance program on the awarding body's projects, and requests to continue to
operate that labor compliance program on its projects in lieu of labor compliance by the
department pursuant to subdivision (b) of Section 1771.55. This fee shall not be waived
for an awarding body that contracts with a third party to initiate and enforce labor
compliance programs on the awarding body's projects.

(b) This section applies to public works that commence on or after April 1, 2003. For
purposes of this subdivision, work performed during the design and preconstruction
phases of construction, including, but not limited to, inspection and land surveying work,
does not constitute the commencement of a public work...

(d) The State Allocation Board shall notify the Department of Industrial Relations of
awarding bodies that are awarded funds subject to the fee required by subdivision (a).

(e) Notwithstanding Section 17070.63 of the Education Code, for purposes of this
section, the State Allocation Board shall increase the grant amounts as described in
Chapter 12.5 (commencing with Section 17070.10) of Part 10 of Division 1 of Title 1 of
the Education Code to accommodate the state's share of the increased costs of a new
construction or modernization project due to the fee required to be paid to the
Department of Industrial Relations to ensure compliance with and enforcement of
prevailing wage laws on the project. The State Allocation Board shall pay the fee to the

Department of Industrial Relations at the time bond funds are released to the
awarding body. All fees collected pursuant to this subdivision shall be deposited in the
State Public Works Enforcement Fund created by Section 1771.3.

(f) This section shall only apply to a contract awarded on or after both the effective
date of the department's adoption of the fee set forth in subdivision (a) and of regulations
pursuant to paragraph (2) of subdivision (b) of Section 1771.55.



STATE OF CALIFORNIA
FUND RELEASE AUTHORIZATION
SCHOOL FACILITY PROGRAM

SAB50-05 (REV 06/6801/11)

ATTACHMENT B

STATE ALLOCATION BOARD
OFFICE OF PUBLIC SCHOOL CONSTRUCTION

Page 10of 3

GENERAL INFORMATION
(Refer to Title 2, California Code of Regulations, Sections 1859.90 and 1859.91)

After a School Facility Program (SFP) grant has been funded by the Board, the Office
of Public School Construction (OPSC) will release the apportioned funds with the
exception of design funds, to the appropriate county treasury once the district has
completed and submitted this form to the OPSC. Design funds will automatically be
released to the district within 30 days of the apportionment, with the exception of

Preliminary Apportionments.

The following documents must be submitted with this form (as appropriate):
1. Signature page of the contract(s) that meets the requirement for a fund release
(Part IV and/or VI).
2. Notice(s) to Proceed.
3. For projects that require a Labor Compliance Program (LCP):
« All school district and/or third party provider Department of Industrial Relations
(DIR) approval letters (initial, extension(s) and/or final).
- Third party contract(s).
School districts must have either a DIR approved third party LCP or a DIR approved

in-house LCP, if required pursuant to Labor Code Section 1771.7, no later thangduly

1, 2011 for all prime construction contracts awarded between August 1, 2010 and
November 4, 2010.
4. For new construction projects that complete Part IV atta

« Accepted bid documents including additiye/deductive alternages.

For the purposes of completing this forpxfo obtain a fu

School Apportionment, a charter school

For the purposes of co ing this form toybtain a fundfelease for a Fina| Career
Technical Eduga

as a schoo

on Facilities Apportionment, ¥ joint powers authority shall batreated

SPECIFIC INSTRUCTIONS

Partl. Preliminary Apportionment—Design Only

Check the boxes if the district has current financial hardship status pursuant to Sec-
tion 1859.81 and is requesting release of Preliminary Apportionment funds for design,
engineering, and other preconstruction project costs. Attach to this form the California
Department of Education (CDE) Letter pursuant to Section 1859.149(a)(2).

Partl. Preliminary Charter School Apportionment

ease of a

Check the boxes if the charter school is requesting a re reliminary Charter
School Apportionment for design and/or separat€ site apportionsent pursuant to

Section 1859.164.2. Attach to this form the

b. Enter the percent of the construction the district has under binding contract(s).
¢. Issye date of the Notice to Proceed for the construction phase of the project; and,
~"Signature date of the initial construction contract entered into by the district for
this project.

For Final Charter School Apportionment attach to this form the Charter School Agree-

ments if not previously submitted or if since revised.

PartVI. New Construction—Site Acquisition Only
Check the boxes if the district is requesting a separate release of site acquisition funds

as part of a new construction project.

PartVIl. Joint-Use Projects
Check the boxes if the district is requesting release of joint-use project funds.

PartVIIl. Identify District and Joint-Use Partners’ Funding Sources
Check the appropriate box(es) that identify the district funding sources that have or
will be used for the district’s share of the project.

PartIX. Career Technical Education Facilities Projects
Check the appropriate box(es) in Part VIl if the district is requesting a release of Career
Technical Education Facilities funds.

Part X. Identify District’s Construction Delivery Method
Check the appropriate box that identifies the construction delivery method that the
district utilized for this project.




STATE OF CALIFORNIA ATTAC H M E NT B STATE ALLOCATION BOARD

FUND RELEASE AUTHORIZATION OFFICE OF PUBLIC SCHOOL CONSTRUCTION
SCHOOL FACILITY PROGRAM
SAB 50-05 (REV 66/6801/11) Page 2 of 3
SCHOOL DISTRICT APPLICATION NUMBER
SCHOOL NAME FIVE-DIGIT DISTRICT CODE NUMBER (SEE CALIFORNIA PUBLIC SCHOOL DIRECTORY)
COUNTY HIGH SCHOOL ATTENDANCE AREA (HSAA) (IF APPLICABLE)
Partl. Preliminary Apportionment—Design Only O The district certifies that its applicable matching share has ither:

[0 The district certifies it has complied with Section 1859.149(a). « been deposited in the County School Facility
O The district certifies that its applicable matching share has either: - has already been expended by the distyi
+ been deposited in the County School Facility Fund - will be expended by the district pricr to the Notice of Gompletion for the project
« has already been expended by the district for the project
- will be expended by the district prior to the Notice of Completion for the project
[0 The district certifies that it currently has Financial Hardship status under the
provisions of Section 1859.81.

Partll. Preliminary Charter School Apportionment

A. Design Only
Pursuant to Section 1859.164.2(a), must be able to check all boxes:
[0 The Charter School certifies that its applicable matching share has either: nded by the district pror to the Notice of Completion for the project

obtained from the tqurt, ansgrior to any additional fund releases for the project.

PartV. New Colistruction/Modernization/Charter School Rehabilitation
Distridt/Charter School must be able to check all boxes:

e district certifies that its applicable matching share has either:

« been deposited in the County School Facility Fund

- has already been expended by the district for the project

- will be expended by the district prior to the Notice of Completion for the project

[0 The district certifies it has entered into a binding contract(s) for percent of the

construction (must be at least 50 percent of the construction included in the plans
and specifications applicable to the state funded project), which received written

place on degosit in ordsr to
0 The Charter S
« been depositeq i

écure the gite acquisition. . )
q DSA approval on ,and has issued the Notice

ool certifies that its applicable matching share has either:
P 9 to Proceed on for that contract awarded on

School Facility Fund and signed on

» has already beenexpended by the Charter School for the project [ If the district certified compliance with Education Code Section 17070.955 on its

- will be expended by the Charter School prior to the Notice of Completion for Application for Funding (Form SAB 50-04) and if it was not previously sent with

the project - . .
pro) the Form SAB 50-04, then the district must submit written confirmation from the

[0 The Charter School certifies it has current financial soundness status from the o . . . N .
district’s career technical advisory committee indicating that the need for vocational

California School Finance Authority. . S s o .
y and career technical facilities is being adequately met within the district consistent

[0 The Charter School certifies it has entered into the Charter School Agreements
pursuant to Section 1859.164.2.

with Education Code Sections 51224, 51225.3(b), 51228(b), and 52336.1

The Charter School must also be able to check the following box:
[0 The Charter School certifies it has entered into the Charter School Agreements
Partlll. Separate Site Apportionment pursuant to Section 1859.164.2.

[ RA on additions to existing school sites pursuant to Section 1859.74.4. The amount of State funds released for new construction shall be 100 percent of the

Pursuant to Sections 1859.75.1 or 1859.81.1, district must be able to check both boxes: total SFP New Construction Adjusted Grant, less any site acquisition funds previously
O Release site acquisition funds. The district certifies the funds are needed to place released in Part Il.

on deposit in order to secure the site acquisition. o
P q The amount of State funds released for modernization shall be 100 percent of the SFP

Modernization Adjusted Grant.




STATE OF CALIFORNIA

FUND RELEASE AUTHORIZATION
SCHOOL FACILITY PROGRAM
SAB 50-05 (REV 66/6801/11)

ATTACHMENT B

STATE ALLOCATION BOARD
OFFICE OF PUBLIC SCHOOL CONSTRUCTION

Page 3 of 3

PartVIl. New Construction—Site Acquisition Only
District must be able to check both boxes:
[0 The district certifies it has entered escrow for the site (attach copy of escrow
instructions).
[0 The district certifies that its applicable matching share has either:
« been deposited in the County School Facility Fund
- has already been expended by the district for the project
- will be expended by the district prior to the Notice of Completion for the project

The amount of State funds released shall be equal to the additional grant provided for

site acquisition.

PartVIl. Joint-Use Projects
[0 The district certifies that the Joint-Use Partners' financial contribution has either:
- been received and deposited in the County School Facility Fund
- has been received and expended by the district
- will be received and expended by the district prior to the Notice of Completion
for the project
[0 The district certifies it has entered into a binding contract(s) for

the construction (must be at least 50 percent of the construction includedn the
plans and specifications applicable to the state funded project), and has issyed

the Notice to Proceed on for that contract

signed on

The amount of State funds released for neyConstruction shall be 100\percent of th
Joint-Use Grant.

« The district has og will comply with thé
« This project for which the grant.a
« The district shall cert

Public Contract Code regarding all laws governing the use of force account labor; and,

PartVIIl. Identify District and Joint-Use Partners' Funding Sources
Available bond funds such as general obligation, or Mello-Roos.

Available developer fees, proceeds from the sale of surplus property, or federal grants.
Other funds available (identify)

Funds already expended by the district for the project.

Funds already expended by the Joint-Use Partners for the project.

O
O
O
O
O
O

Future revenue sources to be used for the project (identify)

ount is provided complies with Education Code Sections 17070.50 and 17072.30; and,

e time of a fund release for the project that it complies with Section 1859.90.1.

- This form is an exact duplicate (verbatim) of the form provided by the Office of Public School Construction (OPSC). In the event a conflict should exist, then the language in the

OPSC form will prevail; and,

- If required by Labor Code Section 1771.7, the district has initiated and will enforce a Labor Compliance Program that has been approved by the Department of Industrial Relations.

SIGNATURE OF DISTRICT REPRESENTATIVE

DATE

NAME ANDTITLE OF DISTRICT REPRESENTATIVE (PRINT ORTYPE) E-MAIL ADDRESS

TELEPHONE




ATTACHMENT C
Article 10. Fund Release and Priority Points
Section 1859.90. Fund Release Process.

With the exception of an apportionment made pursuant to Sections 1859.81.1(e) or
1859.81.2, or of an Inactive Apportionment subject to Section 1859.96, the OPSC wiill
release State funds that the Board has apportioned to the district after submittal, by the
district, of the Form SAB 50-05, subject to the availability of financing provided by the
Pooled Money Investment Board for bond-funded projects. With the exception of an
apportionment made for a Type Il Joint-Use Project, not part of a qualifying SFP
Modernization project, pursuant to Article 12 of these Regulations, a district must submit
the Form SAB 50-05, within 18 months of the Apportionment of the SFP grant for the
project or the entire New Construction Adjusted Grant, Modernization Adjusted Grant or
Type | or Il, part of a qualifying SFP Modernization project, Joint-Use Project
apportionment shall be rescinded without further Board action, and the pupils housed in
the project, if applicable, will be added back to the district’s baseline eligibility. The
district may refile a new application for the project subject to district eligibility and priority
funding at the time of resubmittal.

If the apportionment was made for a Type Il Joint-Use Project, not part of a qualifying
SFP Modernization project, pursuant to Article 12 of these Regulations, the district must
submit Form SAB 50-05 within 18 months of the date the plans and specifications for the
Joint-Use Project that have been approved by the DSA and the CDE are submitted to
the OPSC or the apportionment shall be rescinded without further Board action.

Subiject to the availability of financing provided by the Pooled Money Investment Board
for bond-funded projects, the OPSC will release State funds that have been apportioned
by the Board pursuant to Section 1859.81.1(e) to the district within 30 calendar days of
the apportionment.

School districts must have either a Department of Industrial Relations approved third
party LCP or a Department of Industrial Relations approved in-house LCP, if required
pursuant to Labor Code Section 1771.7, no later than July 1, 2011 for all prime
construction contracts awarded between August 1, 2010 and November 4, 2010.

Note: Authority cited: Section 17070.35, Education Code.
Reference: Sections 17072.12, 17072.30, 17074.15, 17076.10, 17077.40, 17077.42 and 17077.45, Education Code.





