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SUBJECT:  RESPONSE TO SB 954 PUBLIC HEARING COMMENTS 

Pursuant to Section 12104(d) of the Public Contract Code (PCC), the State of California Department of General Services (DGS) held public hearings to obtain comment on a proposed management memo containing uniform standards for information technology (IT) procurements.  A public hearing was held in Los Angeles on September 6, 2006, with a second hearing held in West Sacramento on September 7, 2006.  

The hearings fulfilled an additional purpose.  Over the years, the State’s model IT contract provisions have been the subject of extensive discussions with industry.  They were revised in 2000 as a result of meetings and consideration of public input, and revised again in 2006 after consultation with members of the IT community.  The hearings provided an opportunity for the State to solicit comments on an issue of concern to the IT community: progress payments.  Those that registered for the hearing received an email inviting input on the definition and application of “progress payments” for IT.  We appreciate the input provided on progress payments and bonds submitted during the hearing.  As a result of the information provided, DGS has included this subject as part of an existing risk assessment study.  The results of that effort will be released separately.

The management memo has been revised based on submitted written comments.  Comments received regarding the uniform standards have been summarized below and a response provided.       

1. Comment: Uniform standards should create documented consistency across the State IT procurement process.  The ten uniform standards in the memo need to be more clearly explained.  

Response: In response to public comment, the management memo has been revised to more clearly set forth those standards which should be applied in all IT acquisitions.  The uniform standards in conjunction with requirements specified in the new volume of the State Contracting Manual (SCM) will provide a documented consistent approach for those IT acquisitions subject to DGS oversight.  

2. Comment: The memo is unlawful and represents a missed opportunity.  SB 954 is about DGS systematizing how it approaches and applies IT procurements.  The memo needs to be completely redrafted and violates the letter and spirit of the statute serving no useful purpose at all.

Response: We note the opinion that is expressed and disagree with the contention that the memo is unlawful.  It must be remembered that the purpose of the public hearings required by the statute is to solicit additional input and to revise the memo consistent with the goals of the legislation.  The letter and spirit of SB 954 are being fulfilled as evidenced both in responses identified herein and actions taken by DGS to implement all provisions of the law.  

3. Comment: The memo should cover the subjects in the following Sections of the Public Contract Code: 12103.5, 12104(a) through 12104(c).  

Response: All the sections of the law referenced above will be implemented by DGS.  The management memo has been revised to acknowledge the forthcoming SCM Volume 3 and SCM Volume 3 will include a requirement for an Information Technology Procurement Plan.  Information related to Request for Proposals, as listed in Section 12103.5, will be documented in the plan. Details related to the new manual such as its use and impact on the State Administrative Manual (SAM) will be issued in a separate announcement that will also contain information regarding other portions of Section 12104.    

4. Comment: The memo should be a definitive roadmap guiding personnel as to how they will imagine, craft, seek input on and draft procurements.  There is no effort to gather, recite, explain, or even refer to all sources of IT policies and procedures (e.g. SAM).

Response: We agree that the memo should present the required framework for IT procurements.  Due to the voluminous nature of all materials, the memo will need to point to Volume 3 of the SCM, which will reference IT policies and procedures.    

5. Comment: To be both legal and useful, the memo should also explain:

· Frameworks and philosophies that infuse how the State abides by all of the legal mandates

· The chain of command if an official needs guidance about how to implement the State’s philosophies in particular situations

· How (in every draft procurement) the procurement advanced the State’s philosophies and what the responsible official did to advance them.

Response: The memo has been revised to contain the standards that are relevant to these issues.  Legal mandates and philosophies specific to the acquisition process are extensive and will be contained within the new SCM manual volume.  The new manual also identifies contacts for various topics.     

6. Comment: The memo is required to instruct staff that they must draft IT bids based on the State seeking assistance with a particular problem it wants “solved” and must instruct against issuing IT bids for specific product designs or services.  Item #6 in the memo is not worded as mandatory.  Since it states “whenever possible” its use is left as discretionary up to each employee.  There is no hint that its use is a command and supposed to be a “priority.”

Response: The statute requires that the State prioritize functionality over design specifications.  It does not require that DGS order staff to follow a particular format in every acquisition.  The item referenced has been revised to reflect the focus that is required by the statute.  

7. Comment: There should be a risk assessment as a pre-requisite to every contract that includes provisions designed to protect the State from risk.  Item #5 in the memo mentions risk assessment only for all “major system integration projects.”  There is no hint of weights to be afforded relevant factors (leaving it entirely to the discretion of each staff person) thus thwarting the idea of promoting uniformity.  The terms “criticality” and “size” are subjective.  The cost to the State is not mentioned as a factor.  Cost and other factors should be balanced against risk protection.

Response: As mentioned previously, DGS is currently engaged in a risk assessment study.  DGS shall publish policies and procedures that provide direction regarding risk assessment and the instruments available to mitigate risk.  Additionally, information in Volume 3 of the SCM will address the existing use of feasibility study reports (FSRs).  The FSR requires that risk be analyzed and quantified for projects.  Factors that are considered when drafting an FSR include stakeholder risk tolerances, sources of risk, potential risk events, and cost/activity duration estimates.  The Department of Finance provides risk quantification guidelines for the FSR.    

8. Comment: We look forward to making further input in the months to come on “policies, procedures, and methods” used when creating the State Contracting Manual.

Response: The input received during the hearings is appreciated; however, the creation of Volume 3 of the SCM pursuant to PCC section 12104(a)(1) is not included in the public hearing process, and is subject to DGS review and approval.  

9. Comment: The State’s procurement processes should be transformed by focusing on industry best practices.

Response: As noted in the opening paragraph, the State has worked closely with the IT community and has modified acquisition processes.  We will continue to look for ways to make improvements.  Industry best practices are considered to the extent allowed by law and the public environment within which the State operates.

We thank those who took the time and effort to participate in the public hearing process.  Our joint efforts will result in a documented process that not only conveys standards to State personnel but also to suppliers and the general public. 

Sincerely,

[Original signed by Michelle Ogata for]
Rita Hamilton

Deputy Director

Procurement Division

Department of General Services
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Theresa Giordano, Executive Director, AeA Sacramento Council
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