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Chapter 6

Protest and Post Award Disputes

Overview

Introduction

This chapter describes the processes and possible outcomes when a supplier protests requirements during a competitive solicitation or challenges the contract award for Information Technology (IT) goods and services solicitations.  Refer to the SCM Vol. 2 (PAM) for protests of non-IT delegated procurements and post-award disputes for non-IT goods
Also included in this chapter is information regarding supplier disputes once an IT contract has been executed.
Contents
This chapter contains the following topics:
Topic 1 – Protest Basics
See page 4

Topic 2 – Initial Protests – IT Goods and Services
See page 6
Topic 3 – Traditional Protests of Proposed Awards
See page 8
Topic 4 – Alternative Protest Process
See page 10
Topic 5 – Post-Award Disputes
See Page 18
Topic 1 – Protest Basics


6.1.0  
Definition

A protest is a challenge brought by a supplier during the competitive solicitation process, asserting that the solicitation requirements are restrictive or unclear or that the protestant should have been selected for award.

Although referred to by different names (complaint, exception, initial protest, protest of the requirements, and protest of proposed award) there are basically two types of protests.  For the purposes of this Chapter, protests will be referred to as either an “initial protest” or a “protest of proposed award”. 

Initial Protest (also known as protest of requirements):  is a challenge by a supplier against the technical, administrative, or cost requirements described in a formal competitive solicitation.

Protest of proposed award:  is a challenge by a bidder against the proposed contract award.
6.1.1  
Protest Statutes

Applicable protest statutes and regulations regarding challenges and protests are contained within the following:
· Initial protests and protest of proposed awards for IT goods and service contracts – Public Contract Code (PCC) section 12102 (h).

· Victim Compensation and Government Claims Board (VCGCB) – Board Hearing Regulations, California Code of Regulations (CCR), Title 2, Division 2, Chapter 1 sections 870.1 – 874.1

· Alternative Protest Process - PCC section 12125 et seq.
· Office of Administrative Hearings (OAH) – Arbitration Regulations - CCR, Title 1 Division 2, Chapter 5 section 1400 et seq.

6.1.2  
Authority and Role Over Protests

The DGS/PD Deputy Director must review and render a final decision for initial protests, also known as protests of requirements, for competitive IT solicitations. 

The VCGCB must review and render a final decision for traditional protests of proposed awards (those solicitations conducted under PCC Section 12102(h)) when they are not withdrawn.

The OAH arbitrates and renders a final decision for protests of solicitations conducted under PCC 12125 et seq., the Alternative Protest Process (APP), which requires the protestant to meet regulatory filing requirements and potential bond submissions to retain the right to continue into a hearing.
The DGS/PD cannot delegate its authority to manage protests.  Therefore, whenever a department is notified of a protest of IT goods and services, regardless of the PCC under which the solicitation is conducted, the department shall contact the DGS/PD Dispute Resolution Unit (DRU) immediately (the same day or within 24 hours).

Note:  See SCM, Vol. 1 and Vol. 2 (PAM) for information regarding protests of non-IT services and non-IT goods respectively.
6.1.3  
Ability to Award During a Protest 
If the purchase is conducted under the APP, the DGS Director may authorize an award(s) while the proposed award is under protest and pending resolution at the OAH.  No awards can be made while a traditional protest of proposed award is in progress.  Awards are only made when a protest is withdrawn, the State cancels the solicitation thereby ending the protest, or it is resolved by the VCGCB.

6.1.4  
Dispute Resolution Unit (DRU)
The DRU facilitates resolution of protests against IT solicitation requirements, protests against proposed awards for IT goods and services, and IT contract disputes.  

Click here to access the DRU web page.
6.1.5  
Protest Provisions in Standard Solicitation Language

The DGS/PD solicitation document provides suppliers with the process for protesting requirements (initial protests) or proposed awards of competitive solicitations for IT goods and services.  This language is found in the following:

· Bidder Instructions, Article # 12-Specification Concerns
· Bidder Instructions, Article # 21—Protests  (PCC section 12102(h))
· Alternative Protest Process (PCC section 12125 et seq.) 

· Section II, Rules Governing Competition (IT Formal Solicitation)

· Required language for IT RFQs that exceed $100,000 (see Chapter 3, Section B, Topic 3, 3.B3.0)

6.1.6  
Solicitation Identifies Key Action Dates

When applicable, the competitive solicitation will provide key action dates that notify bidders of specific times and dates to which bidders must adhere to file initial protests and protests of the proposed award for IT goods and services.

Topic 2 – Initial Protests – IT Goods and Services
6.2.0  
Terminology
An initial protest is a supplier’s challenge or objection to any administrative, technical or cost specification/requirement(s) contained in a formal IT competitive solicitation.  

6.2.1  
Who Can File and When to File an Initial Protest

Any supplier may file an initial protest of IT requirements for solicitations conducted under PCC section 12102(h) or solicitations conducted under PCC section 12125 et seq. that contain provisions for protests of requirements.  Protests of requirements must be received in writing by the soliciting department by the date and time established in the solicitation document.

6.2.2  
Handling an Initial Protest (also known as a protest of requirements)
When a buyer receives an initial protest or a supplier has notified the buyer of their intent to lodge an initial protest:
1. A supplier shall lodge an initial protest in written format via facsimile, e-mail or letter to the buyer identified in the solicitation by the time and date identified in the solicitation.  If a supplier notifies the buyer verbally via telephone or in person of an intent to protest, the buyer must notify the supplier that a written protest is required to start the resolution process.   The buyer will notify the DRU of receipt of the written initial protest and confirm whether or not the initial protest is timely submitted.  The Deputy Director has final authority to resolve the protest.  If prior to receiving the written version of a verbal protest, a buyer has reason to believe the protest has merit or should be investigated prior to opening the bids, the buyer shall advise management. 

2. When an initial protest has been received, the buyer is to immediately notify the DGS/PD DRU by phone, and by fax or electronic mail:

· Protest Coordinator, Dispute Resolution Unit

· Phone:  (916) 375-4581

· FAX:
(916) 375-4611

· Email:
Protest&DisputeCoordinator@dgs.ca.gov 


3. Any further action on the solicitation must stop until the initial protest has been resolved either through a withdrawal of the protest or a written final determination by the DGS.
 
4. DRU staff:

· The initial protest shall be acknowledged 
· An independent review of the initial protest in relationship to the solicitation document shall be conducted immediately
· Legal advice will be sought 

· Communication with the buyer receiving the protest shall be maintained
· A written final resolution shall be sent to the supplier who filed the initial protest


5. The buyer and the DRU staff shall work together to resolve the initial protest by initiating and coordinating a response to the supplier.  Issues to be considered are whether or not:

· The solicitation’s technical, administrative or cost requirements can be defended or
· The supplier has raised a valid issue and clarification or change to the solicitation can be provided through an addendum to the solicitation or
· The concern raised by the supplier has merit and it is in the State’s best interest to cancel the solicitation.

6. The buyer will draft a written response to the supplier, and the DRU will assist in the draft, review and comments as necessary to ensure the response appropriately reflects the concurrence that is reached.  The buyer will send the approved response to the supplier and to the DRU.

7. Dependent upon the resolution, the buyer:

· Continues with the competitive bid process through contract award without amendment when the initial protest is resolved by the Deputy Director or
· Cancels the solicitation or

· Amends the solicitation to change the solicitation to reflect the initial protest in part or in whole 

8. The buyer shall document the procurement file with the resolution actions and the DRU shall maintain records reflecting the resolution.
6.2.3  
Adjustment of Bid Due Date May Be Required

If a resolution results in an addendum to the solicitation and the addendum requires additional time for suppliers to respond, the solicitation due date shall be adjusted to allow additional time for suppliers to respond to the changed solicitation.  

Topic 3 – Traditional Protests of Proposed Award 

6.3.0  
Definition

A Traditional protest of proposed award is a challenge, conducted under PCC 12102(h), by a participating bidder against the proposed contract award for solicitations.

6.3.1  
Who Can File Traditional Protests of Proposed Award and When

Any supplier that submits a bid (called a participating bidder) may protest the proposed award of a contract on the grounds that their bid is responsive to the requirements of the solicitation and that their bid should have been selected for award in accordance with the selection criteria in the solicitation document.  Protests of proposed award shall be filed during the five (5) day period (must exclude Saturday, Sunday, and legal holidays) specified in the public posting of the “Intent to Award” notice.  
6.3.2  
Handling a Protest of Proposed Award

The following describes the process that shall be followed when a notice of intent to protest or protest of proposed award has been received:

1. The participating bidder notifies the buyer identified in the solicitation in writing of an objection to the selection of the intended award.  The notification may or may not include the grounds for the protest or the details related to the protest.   


2. The buyer immediately upon having knowledge of or having received a written notice of intent to protest the proposed award, notifies DRU by phone, fax or electronic mail:
· Phone:  (916) 375-4581

· FAX:
(916) 375-4611

· Email:
Protest&DisputeCoordinator@dgs.ca.gov  


3. The buyer stops any further action of the proposed contract award until resolution of the protest of proposed award has occurred.


4. The buyer provides DRS with copies of all documents meeting the regulatory definition of the solicitation file including, though not limited to, the solicitation and all addenda, the evaluation and selection analysis, the recommendation for award, and any other documentation or information used to determine the proposed awardee.  DRU works with the buyer to validate documents to be submitted.  The DRU creates or validates the recap of the bids to be sent to the VCGCB.   


5. DRU staff prepares and transmits all required formal documentation to meet regulatory notification and submission of the protest to the VCGCB.
6. Ten calendar days after filing the intent to protest, the bidder/protestant, in their detailed statement of protest, must provide relevant facts and evidence to support their claim.  The detailed statement should include citations to pertinent laws, rules, regulations or procedures on which the protest is based.
7. The DRU, buyer and legal counsel ensure that the State’s response is drafted to represent the facts and legal standing of the State’s decision to defend its proposed award.  The DRU ensures that all deadlines and milestones are met.

8. The DRU, buyer and legal counsel review the protestant’s rebuttal to prepare for potential hearing or next steps.


9. The VCGCB reviews all submitted documentation and will determine notification and hearing dates to be scheduled as necessary.  Hearings are held by the VCGCB, which result in a final administrative decision regarding the protest.

10. The DRU responds to all inquiries from the VCGCB.

Topic 4 - Alternative Protest Process 

6.4.0  
Background
The Alternative Protest Process (APP) was implemented in 1998 in accordance with PCC section 12125, et seq., to speed the resolution time of IT protests and to decrease the number of frivolous protests occurring in IT procurements.  
6.4.1  
Procurements Eligible for Participation

Pursuant to PCC section 12125, et seq., any formal IT goods and services competitive solicitation may include the alternative protest procedure.

Procurements that include the APP must be conducted by the DGS/PD.
6.4.2  
Request Requirements

An APP Application must be completed and submitted for the approval of the APP Coordinator (DGS/PD DRU Manager) in order to be conducted as an APP project.  For a formal competitive solicitation, submit the application along with a copy of the proposed IFB/RFP to the DRU APP Coordinator.   Contact the DRU APP Coordinator for a copy of the APP Application.
6.4.3
Notice of Intent to Award Contract


A Notice of Intent to Award shall be posted in a public area specified in the solicitation and a rejection facsimile sent to rejected bidders.  The rejection facsimile shall indicate that the solicitation file is available for inspection.  A Notice of Intent to Award facsimile shall also be sent to any bidder who made a written request for notice and provided a facsimile number.  

The contract, at the discretion of the contracting department, may be awarded, upon approval by the DGS Director and the Director of Technology Services if the solicitation is for a major IT acquisition. 

6.4.4
Notice of Intent to Protest; Service List
An unsuccessful bidder who intends to protest the awarded contract must notify the APP Coordinator. The Notice of Intent to Protest must be in writing and must reach the Coordinator within the number of days specified in the solicitation, which shall be not less than 1 working day and not more than 5 working days after the posting of the Notice of Intent to Award Contract, as specified in the notice and also in some cases in the Solicitation.  Failure to give written notice by close of business on that day waives the right to protest.

The APP Coordinator shall make a service list consisting of the bidders who submitted a Notice of Intent to Protest, the awardee, and the contracting department the day after the final day to submit a Notice of Intent to Protest. The service list will include addresses and facsimile numbers and will be forwarded to the bidders who submitted a Notice of Intent to Protest.

6.4.5
Filing a Protest
Authority to file a protest shall be limited to participating bidders (PCC section 12126(d)).

A protest is filed by the submission of: the Detailed Written Statement of Protest and any exhibits (see 6.4.7), a check or money order made payable to the OAH for $50 (OAH filing fee), and the arbitration deposit as specified below to the DGS/PD APP Coordinator by the close of business on the seventh working day after the time specified in the solicitation for written Notice of Intent to Protest under 6.4.4 above. A copy of the Detailed Written Statement of Protest and exhibits must also be served on all Parties named in the service list as specified above. A Protestant who fails to comply with this requirement waives Protestant's right to protest.

Protestant(s) must provide a FAX (facsimile) number.  Notification by facsimile is sufficient for service.  If the Detailed Written Statement of Protest is sent to the DGS/PD APP Coordinator by facsimile, Protestant must verify that the pages sent were all received by the DGS/PD APP Coordinator and remit the required deposit and filing fee to the DGS/PD APP Coordinator by any reasonable means. If sending via carrier, the postmark date or equivalent shall be used to determine timeliness.

Protestants that are not certified small businesses shall make a deposit of the estimated arbitration costs, by check or money order made payable to the OAH, as determined by the estimated contract value.  The deposit shall be as follows:


· $1,500 for contracts up to $100,000

· $3,000 for contracts of $100,000.01 up to $250,000

· $5,000 for contracts of $250,000.01 up to $500,000

· $7,000 for contracts of $500,000.01 and above


Failure to remit a timely required deposit waives the right of protest.  Any refund to protestant(s) shall be made per 6.4.19.

Each protestant certified as a SB shall submit a copy of the SB certification in lieu of the deposit specified above.  If protestant is a SB and the protest is denied by the arbitrator, the contracting department shall collect the costs of the arbitration from Protestant.  If protestant does not remit the costs due, the APP Coordinator may offset any unpaid arbitration costs from other contracts with the protestant and/or may declare the protestant to be a non-responsible bidder on subsequent solicitations.

6.4.6 
Grounds for Protest
Grounds for IT acquisition protests shall be limited to violations of the solicitation procedures and that the protestant should have been selected.  The burden of proof for protests filed under the APP is preponderance of the evidence, and protestant(s) must bear this burden.


6.4.7
Detailed Written Statement of Protest
The Detailed Written Statement of Protest must include the grounds upon which the protest is made, as specified in 6.4.6 above and shall contain reasons why the protestant should have been awarded the contract.

The Detailed Written Statement of Protest must specify each and every solicitation procedure that was violated and the manner of the violation by specific references to the parts of the solicitation attached as exhibits and why, but for that violation, the protestant would have been selected.

The protestant must specify each and every reason that all other bidders who may be in line for the contract award should not be awarded the contract.

The Detailed Written Statement of Protest must be limited to 50 typewritten or computer generated pages, excluding exhibits, at a font of no less than 12 point or pica (10 characters per inch), on 8 1/2 inch by 11-inch paper of customary weight and quality. The color of the type shall be blue-black or black. In addition to a paper copy, the arbitrator may request that a Protestant submit such information on computer compatible diskette or by other electronic means if the protestant has the ability to do so.

Any exhibits submitted shall be paginated and the pertinent text highlighted or referred to in the Detailed Written Statement of Protest referenced by page number, section and/or paragraph and line number, as appropriate.

The Detailed Written Statement of Protest shall not be amended.  Protestant(s) may not raise issues in hearing which were not addressed in the Detailed Written Statement of Protest.

A protestant who fails to comply waives the right to protest.


6.4.8
Review by Coordinator
The APP Coordinator shall:

· Notify the contracting department and the awardee of a potential protest hearing within 2 working days after receipt of the Detailed Written Statement of Protest.


· Review the Detailed Written Statement of Protest within 5 working days after receipt to preliminarily determine if the protest is Frivolous and notify the protestant of the option to withdraw or proceed in arbitration.  If the protestant withdraws the protest within 2 working days after being notified by the APP Coordinator that a preliminary determination of Frivolousness has been made, the Coordinator shall withdraw the preliminary finding of Frivolousness and refund protestant's deposit and filing fee.


· Finalize the preliminary determination of Frivolousness for the DGS if the protestant previously filed two protests under the APP that were preliminarily determined to be Frivolous by the APP Coordinator but then withdrawn or waived before the arbitration decision.


6.4.9
Review and Response by Contracting Department and Proposed Awardee

The proposed awardee has 7 working days after notification by the APP Coordinator to submit a response to the Detailed Written Statement of Protest to the APP Coordinator and protestant.

The contracting department, in conjunction with the APP Coordinator, has 7 working days after the filing of the Detailed Written Statement of Protest to send a response to protestant and proposed awardee.

Responses must be limited to 50 typewritten or computer generated pages, excluding exhibits, at a font of no less than 12 point or pica (10 characters per inch), on 8 1/2 inch by 11-inch paper of customary weight and quality. The color of the type shall be blue-black or black. In addition to a paper copy, the arbitrator may request that an awardee submit such information on computer compatible diskette or by other electronic means if the protestant has the ability to do so.

Any exhibits submitted shall be paginated and the pertinent text highlighted or referred to in the Detailed Written Statement of Protest referenced by page number, section and/or paragraph and line number, as appropriate.

6.4.10 
Bond Requirement
If the APP Coordinator determines that a protest is frivolous and the protestant does not withdraw the protest, the protestant shall be required to post a bond in an amount not less than 10% of the estimated contract value.  The percentage of the bond shall be determined by the contracting department and specified in the solicitation.

The protestant shall post the bond, pursuant to Chapter 2 (commencing with section 995.010) of Title 14 of Part 2 of the Code of Civil Procedure, within 15 working days of the filing of the Detailed Written Statement of Protest or shall be deemed to have waived the right to protest.

If the arbitrator determines that the protest is:

· Frivolous, the bond shall be forfeited to the DGS/PD and the APP Coordinator will impose Sanctions


· Not Frivolous, the bond will be returned to the Protestant and no Sanctions imposed

6.4.11
Arbitration Process

The APP Coordinator shall, within 19 calendar days after the Notice of Intent to Award has been posted, consolidate all remaining protests under the solicitation and send all of the following to the OAH:

· A copy of all Detailed Written Statements of Protest


· OAH filing fees


· Arbitration deposits, and/or notice that any protestant is a SB


· Awardee responses


· APP Coordinator/contracting department responses


· The solicitation file


· Notice to OAH whether interpreter services will be needed for any protestant or awardee.  The OAH shall arrange interpreter services which shall be paid by the contracting department.

6.4.12
Selection of Arbitrator
The OAH will furnish the names of ten arbitrators to protestant(s), the awardee, and the APP Coordinator within 2 working days after receipt of the protest. The arbitrator list shall include administrative law judges who are employees of the OAH and contract private arbitrators who are not employees of the State of California.  Protestant(s), the awardee, and the APP Coordinator may each strike two of the ten names and notify the OAH within 2 working days.  Protestant(s) may also indicate if they prefer a contract arbitrator or an OAH administrative law judge.  The OAH may then select as arbitrator any name not stricken and will notify protestant(s), the awardee, and the APP Coordinator within 2 working days. If all names are stricken, the Director of OAH shall appoint an arbitrator.

A proposed arbitrator shall be disqualified on any of the grounds specified in California Code of Civil Procedures (CCCV), section 170.1, for the disqualification of a judge.
Click here to access CCCV, section 1701.1
6.4.13
Authority of Arbitrator
The arbitrator is authorized to:
· Administer oaths and affirmations;
· Make rulings and orders as are necessary to the fair, impartial, and efficient conduct of the hearing; and
· Order additional deposits from Protestant(s) to cover additional estimated costs. If OAH does not receive the required deposit(s) in the time specified, the right to protest will be deemed waived.


The arbitrator has exclusive discretion to determine whether:

· Oral testimony will be permitted, the number of witnesses, if any, and the amount of time allocated to witnesses 

· To conduct a prehearing conference
· To permit cross-examination and, if so, to what extent; and/or
· To review documents alone for all or part of the protest

· Additional responses and rebuttals are to be submitted, and the timelines and page limits to be applied.


6.4.14
Decision Based in Whole or in Part on Documents Alone
Any party may request that the arbitrator base the decision on documents alone.  It is the arbitrator's exclusive discretion to do so.

6.4.15
Prehearing Conference
If the arbitrator determines that a prehearing conference is necessary, the OAH will set the time and place and notify all parties at least 5 working days prior to the prehearing conference.

The prehearing conference will be held to identify and define issues in dispute and expedite the arbitration.  The parties should be prepared to discuss, and the arbitrator may consider and rule on, any of the following matters applicable to the protest.

· Clarification of factual and legal issues in dispute as set forth in the Detailed Written Statement of Protest


· The extent to which testimony shall be permitted and the extent to which cross-examination will be allowed.


· Identity of and limitations on number of witnesses, need for interpreters, scheduling and order of witnesses, etc.


· Any other matters as shall promote the orderly and efficient conduct of the hearing.

At the prehearing conference, the protestant(s), the awardee, and DGS/PD shall deliver a written statement that contains the name of each witness a party wishes to call at hearing along with a brief written statement of the subject matter of the witness's expected testimony.  If the arbitrator, in his or her exclusive discretion, allows an expert witness to be called, the party calling the witness shall provide the name and address of the expert along with a brief statement of the opinion the expert is expected to give. The party shall also attach a statement of qualifications for the expert witness.

6.4.16
Scheduling the Hearing
The arbitrator will schedule the date, time, and place of hearing and notify all Parties.


6.4.17
Discovery
The arbitrator has exclusive discretion to issue subpoenas and/or a writ (formal order) directing a person to appear in court and to bring some document described in the writ.  The parties have no right to take depositions, issue interrogatories, or subpoena persons or documents.
6.4.18
Attendance at Hearings
The Arbitration hearings are open to the public unless the arbitrator, in his or her exclusive discretion, determines that the attendance of individuals or groups of individuals would disrupt or delay the orderly conduct or timely completion of the proceedings.

6.4.19
Arbitrator's Decision
The final decision will be in writing and signed by the arbitrator. It will include a Statement of the Factual and Legal Basis for the decision that addresses the issues raised in the Detailed Written Statement(s) of Protest, and will include an order upholding or denying the protest(s). The arbitrator's order does not award a contract.
A copy of the decision will be sent by regular mail to the DGS/PD, the contracting department, the awardee, and the protestant(s) within 45 calendar days after first Detailed Written Statement of Protest is filed.  In the arbitrator's exclusive discretion, this timeline may be extended for an additional 15 calendar days.  The arbitrator's failure to issue a decision within the time is not a ground for vacating the decision.
6.4.20
Costs
Costs for protests are determined by the arbitrator’s final decision.

For protests not determined Frivolous by the DGS/PD, if the arbitrator:


· Denies the protest, the protestant(s) is/are liable for all costs of the arbitration.


· Upholds the protest, all costs of the arbitration will be paid by the contracting department and the OAH will refund the deposit to the protestant(s).

For protest determined to be Frivolous by the DGS/PD, if the arbitrator:
· Affirms that the protest is Frivolous, the bond shall be forfeited to the DGS/PD, the protest will be denied, and the protestant(s) will be liable for all costs of the arbitration.


· Determines that the protest is not Frivolous, any bond(s) posted by Protestant(s) shall be returned.  Following this determination, If the arbitrator:

· Denies the protest, the protestant(s) is liable for half of the costs of the arbitration. The contracting department will pay the remaining half of the arbitration costs.


· Upholds the protest, the contracting department will pay for all costs of the arbitration and protestant(s) will be refunded the deposit by OAH.

A protestant who withdraws his/her protest before the arbitrator's decision is issued remains liable for all arbitration costs up to the time of withdrawal. These costs include, but are not limited to, the arbitrator's time for preparation, prehearing conferences, and hearing the protest.  If the DGS/PD deemed the protest Frivolous, any bond posted shall be forfeited to the DGS/PD.

If any costs are determined to be payable by the protestant(s), that amount shall be subtracted from deposit(s) of Protestant(s) as ordered by the arbitrator unless the protestant is a SB. Any additional costs shall be billed to the protestant(s) and any refunds shall be sent to protestant(s) by the OAH.

If a protestant is a SB, the contracting department will pay the OAH all arbitration costs and collect the amount due from protestant.

6.4.21
Judicial Review

The grounds for judicial review are set forth in CCCV, Part III, Title 9, Chapter 4 (commencing with section 1285).
Click here to access CCCV, section 1285

6.4.22
Transcripts
Transcripts of the proceedings may be obtained by contacting the OAH Transcript Clerk to make arrangements to pay for preparation of the transcript.  A deposit equal to the estimated cost of the transcript must be paid before the OAH will prepare the transcript.  The deposit will be applied to the actual cost and any excess will be returned to the party that submitted the request. Any balance due shall be paid by the party or a representative on behalf of the party requesting the transcript before the transcript is released to the requesting party.

Unless a record of a proceeding or any portion was sealed, any person may request a transcript or a recording of the proceeding.  If a record of a proceeding or any portion was sealed, only parties to the proceeding may request a transcript of the sealed portions, and the sealed portions will not be disclosed to anyone except in accordance with the order sealing the proceeding or subsequent order.
Topic 5 - Post Award Disputes
6.5.0  
Definition

A post award dispute is a disagreement or conflict between a contractor and a department after a purchase document has been executed.  Most often, contract disputes arise due to contract performance issues on the part of either the contractor or the State.  
6.5.1  
Occurrences

Disputes can occur in any purchasing category.  It makes no difference whether the purchase document was the result of a competitive solicitation, LPA order or an NCB contract.

Disputes may also result from not having a clear understanding of the State’s General Provisions, purchase document terms and conditions, Special Provisions or when a Statement of Work is not clearly defined or contains conflicting provisions or ambiguities.

6.5.2  
Buyer Responsibility

Buyers are the eventual contract managers responsible for monitoring the contractor’s performance after award. However, in many departments, buyers do not conduct daily or regular oversight of every contract.  That responsibility usually falls to an IT project manager, or some other person closely associated with the project.  In this case, the buyers will advise the person to administer the contract in accordance with the terms and conditions by notifying the contractor of problems immediately.  In the event of a dispute, documentation must be maintained of any performance problem, its resolution, or unresolved problems.  The buyer is to use a cure notification process to start the resolution process.
6.5.3  
Dispute Provisions

The contract terms found in General Provisions Information Technology (GSPS-401IT) Article #41 Disputes provide suppliers with the process for disputing contract administration after an award has been executed.   
Click here to access DGS/PD General Provisions.

6.5.4  
Deal in Good Faith
Buyers should deal in good faith with suppliers/contractors when encountering a dispute and attempt to resolve potential disputes informally at the lowest level. 

Whenever a dispute occurs, conflicts should be resolved as quickly and fairly as possible, as disputes are disruptive and can be expensive to all parties to the contract.

Note:  As stated within the DGS/PD General Provisions for IT goods and services, the contractor agrees to continue performance of the contract pending final resolution of the dispute.  Failure to do so is considered a material breach of the contract.

6.5.5  
Resolving Disputes

Disputes shall be documented in the procurement file.  When informal discussions and negotiations fail to render a satisfactory resolution for all parties:

1. All conflicts or disagreements that affect contract performance shall be documented


2. Discussions shall occur with all principals (contractor, buyer, contract administrator, project manager, etc.) involved in the conflict


3. Dispute language contained within the General Provisions and any special or additional contract provisions that may impact the dispute shall be reviewed


4. Every effort shall be made to reach an agreement that is acceptable to all participants


5. Written summaries of the major points of the dispute shall be prepared


6. The State cannot gift public funds, and must ensure that any monies or settlement are reasonable, legal and justifiable

7. Department management and/or department legal counsel shall be involved, as appropriate.  For the DGS/PD buyer, a DGS/OLS attorney and DRU staff shall be involved.

8. If the dispute resolution:


· Requires clarification or change to the purchase document, an amendment to document the action shall be prepared and processed expeditiously
· Is unsuccessful, then the contractor must submit a written demand for final decision to the department director or designee.  The contractor’s written demand must present all facts of the dispute and be signed by a company officer.


9. The department director or designee shall render a final decision within a timely manner 

10. If the supplier is not satisfied with the department’s final decision, then the supplier may appeal the decision to DGS/PD DRU for resolution at any time in the process.  Either party to the dispute may invoke the Disputes clause.
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