Overview of Requested Changes to Proposed Procedures for Administration and Use of Public Contract Code 6611


	
Summary


	
On September 6, 2012, the Department of General Services Procurement Division (DGS/PD) published Broadcast Bulletin # P-14-12 outlining proposed changes to administration and use of Public Contract Code Section 6611 (PCC 6611).  DGS solicited and received feedback from state agencies and members of the vendor community related to the proposed procedures.  

DGS has reviewed all feedback and accepted suggestions in many areas while rejecting others.  This document provides an overview of a) the process used to review the requests for change, b) the requests that have been accepted, c) the requests that have been rejected, and d) the rationale behind DGS’ decisions.

	


	DGS process for review 
	The DGS promulgates policies governing procurements via the State Contracting Manual (SCM) Volumes 1, 2, and 3 and is not required to undergo formal rulemaking.  However, given the impact of decisions affecting competition such as are involved here, DGS has opted to follow a transparent, deliberative, and consultative process in making these changes.

The DGS received comments both in electronic form and hard copy from agencies within the State of California as well as from the vendor community. One such example is from the industry trade group TechAmerica, whose white paper on this issue is available upon request.  DGS evaluated each suggestion in the context of optimizing the flexibility of PCC 6611 negotiations as balanced by the obligation to maintain transparent, equitable, and competitive processes. 

The resulting procedures are what DGS believes to be the best approach for implementation of this authority at this time.  However, the DGS will continue to monitor results and remains open to additional suggestions for future implementation.

	


	Major themes 
	The following topics were the most commonly repeated and/or the most substantive of all the feedback received.

1. Awards based on factors other than the original bid
2. Using negotiations when no responsive bids are received 
3. Involvement of the California Technology Agency
4. Transparency
5. Bidder protests
6. Determination of which bidders will be allowed to negotiate
7. Protection of bidder confidential information
8. Use of PCC 6611 for existing contracts 

	


	Changes that have been accepted
	The following elements of the September 6 proposal were modified as a result of input received from the community.
1. Awards based on factors other than the original bid. The common theme of comments related to this issue was that the proposed procedures posed unnecessarily high risks.  Of note were concerns that final award factors would not be universally known to bidders resulting in an inability of vendors to offer the state best value in goods and services.  Additional risks were noted.  Accordingly, the state has eliminated the original element from the proposed procedures and replaced it with a requirement that all award factors must be publicly disclosed.  Disclosure may occur either in the original bid advertisement or in a subsequent, publicly advertised addendum.
2. Involvement of the California Technology Agency (CTA).  The CTA provided input into the proposed procedures and in all instances, the CTA requests for changes have been adopted.  Changes generally related to differentiating when the CTA was the acting authority versus the DGS.
3. Transparency.  The procedures now include specific instructions that any changes to requirements be established by addendum to the solicitation and that all bidders be notified of the change and allowed to submit a Best And Final Offer (BAFO) based on those criteria.  
4. Bidder protests.  DGS agrees that, while an actual right of protest is barred by the legislation, an opportunity for bidders to seek administrative review is an appropriate, non-intrusive method to provide oversight and engender bidder confidence in the process.  A new “Section 2.C5.7 Informal Objection Process” has been added. 

	


	Changes not accepted 


















Changes not accepted (continued)
	The following elements of the September 6 proposal were not modified even though requests to do so were received by DGS.
1. [bookmark: _GoBack]Using negotiations when no responsive bids are received.  Requests for changes in this area included suggestions that the state adopt models that emulate federal procedures where “strengths” and “weaknesses” of proposals are identified and bidders are allowed an opportunity to correct those weaknesses prior to final submission.  DGS currently uses such an approach when evaluating draft proposals and conducting confidential discussions.  Unfortunately, these steps often fail to prevent submission of non-responsive bids and, under PCC 12100 et seq., such bids cannot proceed.  Use of PCC 6611 in such instances not only preserves months or even years of effort by vendors and state staff, it also ensures that negotiations will only proceed if bidders have met the pre-determined, publicly advertised criteria.   
2. Determination of which bidders will be allowed to negotiate.  The primary concern related to this use of the PCC 6611 authority went to ensuring fairness in selecting the bidders to participate in negotiations.  The proposed procedures ensure fairness by requiring that the bid documents clearly lay out the selection process prior to the receipt of bids.  By establishing the procedure as a “rule of the bid,” all bidders have the opportunity to prepare their bids so as to ensure inclusion in the negotiations and the playing field is leveled.   
3. Protection of bidder confidential information.  The state has long established procedures that have proven successful in protecting bidder confidential information and no instance of inappropriate disclosure has ever been alleged.
4. Use of PCC 6611 for existing contracts. The authority to conduct negotiations with existing contractors under PCC 6611(b) is an area deserving of further clarification in policy and will be addressed in the near future.  

	


	Adoption of new procedures 
	To support the adoption of the new procedures, the DGS/PD is also publishing new templates and a negotiation user guide.  Accordingly, the new procedures will be added to the appropriate volumes of the SCM when these new tools are finished which is expected to occur no later than March 1, 2013.

	



	
