DEPARTMENT OF GENERAL SERVICES

PROCUREMENT DIVISION

OFFICE OF SMALL BUSINESS & DVBE SERVICES

INITIAL STATEMENT OF REASONS

Title 2. Administration

Division 2. Financial Operations

Chapter 3. Department of General Services

Subchapter 10.5. DVBE Participation

Updating §§ 1896.60 – 1896.98 to be in compliance with enacted laws.

1.  § 1896.60. Purpose of Subchapter; § 1896.61. Authority; § 1896.62. Definitions; § 1896.70. DVBE Participation Goals; § 1896.72. Contract Awards; § 1896.73. Substitution of a DVBE; § 1896.74. Contract Approval; § 1896.75. Special Requirements for Contracts that include Rented or Provided Equipment; § 1896.76. Contract Modifications; § 1896.77. Contract Audits; § 1896.78. Reporting Participation Goals; § 1896.80. Application; § 1896.81. Eligibility for Certification as a DVBE; § 1896.82. Responsibilities of the DVBE; § 1896.83. Determination of Commercially Useful Function (CUF); § 1896.84. Certification by the OSDS; § 1896.88. Unlawful Certification and Contracting Activities; § 1896.90. Enforcement; § 1896.91. Investigations; § 1896.92. Sanctions and Reporting Requirements; § 1896.95. Appeal of Certification Denial, Revocation, or Suspension; § 1896.96. Appeal Hearings; § 1896.97. Appeal Decisions; § 1896.98. Definitions.

SPECIFIC PURPOSE OF THE REGULATIONS.
The Department of General Services (DGS) proposes to adopt, amend, and repeal the California Code of Regulations (CCR), Title 2, Division 2, Chapter 3, Sections 1896.60 et seq., also known as the Disabled Veteran Business Enterprise (DVBE) regulations.  

Legislation chaptered in years 2003 through 2010 require the addition or deletion of regulatory content. This revision restructures and parallels the DVBE regulations with the small business (SB) regulations; therefore, sections are numbered and organized to correspond with SB Regulations, subchapter 8.  Specified content changes are described as appropriate:  




NECESSITY.
The current regulations have not been updated in over 20 years.  Reorganization and revisions are necessary since code references, terms, and definitions have become obsolete.  This regulatory package incorporates DVBE legislative changes effective 2004, 2010 and 2011.  These regulations provide clear direction for state departments, stakeholders and the public in understanding program requirements.  Current DVBE regulations do not provide the level of detail as found in the SB regulations.  The results have sometimes lead to inconsistent and subjective interpretation of DVBE laws.  This revision remedies these issues.  

The proposed DVBE regulations are written in the same format as the SB regulations. When administrative regulations are similar and are located in parallel structure within the CCR, it not only simplifies the administration of both programs, it strengthens each program’s integrity.  A detailed DVBE regulatory program will promote consistent application of law.  It is paramount that the proposed regulations enact these laws.

TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS.

None

ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD BE AS EFFECTIVE AND LESS BURDENSOME TO PRIVATE PERSONS.

None.

ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD LESSEN ANY ADVERSE ECONOMIC IMPACT ON DISABLED VETERAN BUSINESS ENTERPRISE.

There are no known adverse economic ramifications.  In fact, the absence of regulations impact DVBE applicants.  Many applicants hire attorneys to aid in interpretation of laws during the application process.  Regulations would potentially eliminate the need of attorneys for applicants. 

Regulatory modifications were considered as an alternative.  However, since these regulations have not been updated in two decades, it was determined that modifications to existing regulations would be counterproductive. In addition, no other alternatives were presented to the DGS for consideration.  
EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT ADVERSE ECONOMIC IMPACT ON ANY BUSINESS.

None. This proposal is a structural change which defines laws and adds clarification resulting in minor changes. 

2.  § 1896.60. Purpose of Subchapter 

SPECIFIC PURPOSE OF THE REGULATION.

Using plain English, the proposed regulation states in broad terms the intended purpose of the subchapter.

NECESSITY.

The necessity of this regulation is to give the reader a clear understanding at the beginning of the subchapter exactly what is addressed in detail in the remainder of the subchapter. The reader can quickly determine if the information they seek is in this subchapter.

TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS.

None

ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD BE AS EFFECTIVE AND LESS BURDENSOME TO PRIVATE PERSONS.

None

ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD LESSEN ANY ADVERSE ECONOMIC IMPACT ON DISABLED VETERAN BUSINESS ENTERPRISE.

The DGS has not identified any adverse impact or alternative that would lessen any adverse impact on DVBE.

EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT ADVERSE ECONOMIC IMPACT ON ANY BUSINESS.

The regulation would not have any significant adverse economic impact on any business since it only describes in broad terms the content of the subchapter.

3.  § 1896.61.  Authority

SPECIFIC PURPOSE OF THE REGULATION.

The statute clearly established the DGS’s authority to establish regulation to implement the DVBE program. Repeating the authority within the regulation sets a firm foundation for the regulation and should strengthen the DVBE program.

NECESSITY.

AB 348, Chapter 185, Statutes of 2005 encourages business certification to increase the opportunities for small businesses and DVBEs. It paves the way for small business exchange of certifications and lends support for governmental exchange of DVBE certification information.

TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS.

None

ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD BE AS EFFECTIVE AND LESS BURDENSOME TO PRIVATE PERSONS.

None

ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD LESSEN ANY ADVERSE ECONOMIC IMPACT ON DISABLED VETERAN BUSINESS ENTERPRISE.

The DGS has not identified any adverse impact or alternative that would lessen any adverse impact on DVBE.
EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT ADVERSE ECONOMIC IMPACT ON ANY BUSINESS.

The regulation would not have any significant adverse economic impact on any business.  This proposal only clarifies and simplifies rules governing the existing DVBE program.  It also clearly describes the DGS’s authority to implement the provisions of the Act and exchange information made available by public agencies.

4.  § 1892.62.  Definitions 

SPECIFIC PURPOSE OF THE REGULATION.

The current regulation lists many of the terms used by the DGS in the DVBE program, however as currently written, many are vague and difficult for DVBEs and the public to understand.  This has resulted in numerous interpretations and excessive time communicating definitions to the public. In addition, the current DVBE regulations are not in alignment with the small business program.  
This regulation seeks to promote understanding of program requirements.  To accomplish this, this regulation modifies or adds definitions or abbreviations. Definitions promote a better understanding of the DVBE certification criteria.   Since over 75 percent of DVBEs hold both certifications, alignment of definitions where similar to the small business program adds clarity.  This regulation also adds terms that need clarification in relationship to DVBE participation.  The regulation not only adds terms needed due to legislation, it defines terms and abbreviations necessary to program enforcement and certification appeal rights.  

NECESSITY.

The DVBEs and the public need a clear understanding of DVBE program terminology. It is necessary to clarify definitions in a manner such that the DVBE community can understand the definitions without the aid of an attorney.  Due to the absence of regulations, DVBE applicants hire attorneys to aid them during the application process.  Some definitions were deleted because legislative changes made them no longer applicable.  Following are additional reasons that these definitions are necessary:

ALJ is added since it is abbreviated in the regulation.  

Applicant is a necessary definition so the public knows that the term applies to a business that has filed an application for DVBE status with the Office of Small Business and DVBE Services (OSDS). This definition also appears in the small business regulations.

Bidder is a necessary definition to insure that all forms of solicitations used by the State are a part of this regulation.

Broker or Agent is a necessary and specific definition as set forth in law which requires such brokers or agents to submit declarations to awarding departments.  Awarding departments are directed not to credit state funds expended for equipment rented from such brokers or agents toward the DVBE goal.

Certification approval is a necessary definition so the public and the DVBE community will understand that “Approved” status in the OSDS database means the business has met established certification criteria and is entitled to the benefits of DVBE certification.

Certification denial is a necessary definition to distinguish from certification revocation.  The rules and appeal rights for these two actions are different.

Certification notice is a necessary definition to communicate that the term applies to a formal written notice sent to a certified DVBE of potential non-compliance.

Certification revocation is a necessary definition to communicate that revocation of a certification can be for many reasons set forth in law.  This includes sanctioning firms that are without fault. It also allows OSDS to handle revocations due to their failure to respond to a certification notice.  Additionally, this function’s name changed from decertification used prior to legislation.

Certified joint venture is a necessary definition to distinguish it from DVBE joint bids which cannot be certified. The OSDS may certify two or more DVBE firms on a bid-by-bid basis as a joint venture. Subsection 1896.70(f) of these regulations clarifies to awarding departmental staff that certification of an individual DVBE cannot be assumed as 100 percent (100%) participation for a DVBE joint bid. This definition conforms to the small business regulations.

Commensurate is a necessary definition to promote understanding of the term.

Commercially useful function is a necessary definition to clarify that extra participants through whom funds are passed are not considered part of the DVBE program. There has been a misunderstanding of this aspect among some of the DVBE community. This definition conforms to the small business regulations.

Complete federal tax return is a necessary definition since partial returns are submitted with DVBE applications. A complete federal tax return package may include schedules and other information.  Complete federal tax returns provide information on revenue and expenses, including potential pass-though monies, that may assist in determining if a DVBE performs a commercially useful function.

Contract is a necessary definition to clarify the inclusion of information technology contracts.  It also updates references where other law has changed.

Contractor is a necessary definition that has been changed to communicate this term applies to contractors awarded contracts as defined in subsection 1896.62(o).

Control is a necessary definition to communicate this term relates to ownership (or management) and control of the DVBE by the qualifying DV(s) which may be DV owner(s) and/or DV manager(s).

DVBE contractor, subcontractor, supplier is a necessary definition to conform to statutory requirements and to clarify that subcontractors and suppliers are included in the requirements.

Disabled veteran or DV is a necessary definition to add the legislative requirement that the veteran live in California.  It further helps to distinguish the qualifying DV(s) from the certified business enterprise that is the DVBE.

Equipment broker is a necessary definition due to the confusion in the DVBE community and awarding departments following the 2003 legislation that excludes this activity from identification as DVBE participation. The definition of equipment broker also occurs when the DVBE fails to submit federal tax returns.  In this case, the firm is identified as a broker. This identification removes it from being included in DVBE participation.

Equipment rental definition is necessary to clarify inclusion of three areas: (1) equipment with operators provided, (2) equipment provided under subcontracts as well as contracts, and (3) free rental provided under contract. This provision is necessary since OSDS was informed of examples where DVBEs are providing equipment to departments as subcontractors to circumvent identifying their equipment rental status to the OSDS.  However, under the legislative revision State departments and DVBEs clearly understand that subcontractors must meet the same requirements as DVBE contractors.    

Foreign corporation, foreign firm and foreign-based business is a necessary definition because DVBEs must be located in the United States and cannot be a branch or subsidiary of a foreign corporation, foreign firm, or other foreign-based business as specified in these regulations [§ 1896.81(a)].

Frivolous is defined to limit appeals for certification denial, revocation, and suspension to grounds specified in these regulations (§ 1896.95).

Joint bid is added to clarify that one bid involving two or more businesses may be submitted on a solicitation.

Manufacturer is a necessary definition to identify a specific business type.
Non-disabled veteran or Non-DV is a necessary definition to identify individuals who do not claim disabled veteran status.  This definition is also useful in the regulation to clarify the acceptable roles and responsibilities of Non-DVs [§§ 1896.81(p),(q), and (r)].

OAH is added since it is abbreviated in the regulation. 

Office of Small Business and DVBE Services or OSDS is added to clarify that the office is statutorily charged with oversight and administration of the program.

Solicitation is added to match the small business regulations.

Subcontractor is a new definition.  It makes clear that subcontractor applies to any individual or business that performs a part of the contract.
Suspension is a new definition.  It communicates that suspension applies to the principal owners or managers and any formed or finances subsequent business or affiliates.  This is a necessary definition to clarify that suspended individuals may not be certified as a new or affiliated business.  In 2005, the DGS initiated five suspension actions for DVBE program violations.  From 17 separate firms affected by these five suspension actions, several firms reapplied under different names.

Unconditional Ownership is a new definition (AB 2249 effective 1-1-2011).  This definition makes it clear that ownership by the DV(s) cannot be conditional or restricted by arrangements causing or potentially causing ownership benefits to go to another. 

TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS.

None

ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD BE AS EFFECTIVE AND LESS BURDENSOME TO PRIVATE PERSONS.

None.

ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD LESSEN ANY ADVERSE ECONOMIC IMPACT ON DISABLED VETERAN BUSINESS.

The DGS has not identified any adverse impact or alternative that would lessen any adverse impact on DVBE.

EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT ADVERSE ECONOMIC IMPACT ON ANY BUSINESS.

These definitions clarify the regulations. Any adverse economic impact to businesses would be small. In those cases where the DVBE is a pass through, the definition of commercially useful function would remove the DVBE benefit to that firm. In addition, DVBE benefit could not be claimed for DVBE’s that meet the definition of an equipment broker.  
These results were the intention of the Military and Veteran Code § 999.2(c). The tax form is necessary to validate assets and expenses of the DVBE for depreciation of equipment and other expenses related to the operation and ownership of equipment. The contracting amount of the DVBE participation of this type may have gone to DVBE equipment brokers with no value to the State.  

Further, the definition of certified DVBE joint venture assists buyers, DVBEs and the public to understand how a certified DVBE joint venture differs from a DVBE joint bid.  

All of these definitions affect a small number of firms or dollars.

5.  § 1896.70.  DVBE Participation Goals 

SPECIFIC PURPOSE OF THE REGULATION.

The purpose of this regulation change is to restructure and renumber the former § 1896.62 for purposes of alignment with the new format. Additionally, it adds a reference to OSDS’ database and encourages higher DVBE goals where certified firms are available in large numbers. It removes language that allowed responsive bidders to make a “Good Faith Effort” to meet the participation goal in compliance with AB4X 21, Chapter 19, Statutes of 2009. Section references are updated to the new structure.

NECESSITY.

This change is especially important following the approval of AB4X 21, Chapter 19, Statutes of 2009, which requires contractors to meet DVBE goals included in a solicitation.  This statute eliminated the option that contractors could comply by documenting a “Good Faith Effort.” 

The need for adding the language in § 1896.62(b) is to provide a resource and guidelines that the awarding department may use to determine an appropriate level of DVBE participation for a solicitation (less than 3%, more than 3% or 0%). This information is available to strengthen the use of a specific and appropriate goal for individual solicitations.  This approach reduces the potential for elimination of bidders that documented the highest level of participation the industry offered when the DVBE participation is less than three percent or listed in the solicitation.  This would eliminate the need to re-issue unsuccessful solicitations when bidders could not comply with the stated DVBE participation goals.  Further, the three percent DVBE goal has not been met since the DVBE program’s inception in 1989.  

Therefore, subsection (b) encourages departments to set higher DVBE solicitation goals where the OSDS database indicates large numbers of DVBE firms.  The intent is to reach the overall DVBE goal through department personnel being more aware of the industries where DVBEs are certified and therefore contracting more DVBEs in those industries to compensate for the lack of participation in other industries. These changes bring the section current to the new laws.

TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS.

None

ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD BE AS EFFECTIVE AND LESS BURDENSOME TO PRIVATE PERSONS.

None

ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD LESSEN ANY ADVERSE ECONOMIC IMPACT ON DISABLED VETERAN BUSINESS ENTERPRISE.

The DGS has not identified any adverse impact or alternative that would lessen any adverse impact on DVBE.

EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT ADVERSE ECONOMIC IMPACT ON ANY BUSINESS.

Businesses that are not certified as DVBE may potentially experience a small adverse impact should DVBE participation increase.  However, the DVBE program tradition has always been to achieve at least a minimum of three percent DVBE participation.
6.  § 1896.71 Determination of Commercially Useful Function (CUF)
SPECIFIC PURPOSE OF THE REGULATION

This is a new regulation based upon AB 699, Chapter 623, Statutes of 2003 revision to the Military and Veterans Code.  This regulation provides factors to awarding departments to improve the ability to identify contractor, subcontractor, and suppliers that meet the requirements to perform a commercially useful function.
NECESSITY.

These factors of identifying a commercially useful function are necessary to provide consistency between awarding departments and OSDS in determinations of whether a firm performs a commercially useful function.  This regulation also promotes understanding that DVBE firms must perform a commercially useful function under the State’s definition.
TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS.

None

ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD BE AS EFFECTIVE AND LESS BURDENSOME TO PRIVATE PERSONS.

None

ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD LESSEN ANY ADVERSE ECONOMIC IMPACT ON DISABLED VETERAN BUSINESS ENTERPRISE.

The DGS has not identified any adverse impact or alternative that would lessen any potential adverse impact on DVBE.

EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT ADVERSE ECONOMIC IMPACT ON ANY BUSINESS.

The proposed regulation provides a beneficial impact to awarding departments as they identify the criteria a business must meet to be considered to perform a commercially useful function.  
7.  § 1896.72.  Contract Awards 

SPECIFIC PURPOSE OF THE REGULATION.

This section is renumbered from former § 1896.64. Subsections 1896.64(a) and (b) were modified to delete “Good Faith Effort” language pursuant to ABX4 21, Chapter 19, Statutes of 2009, which dispensed with the option that contractors could comply with DVBE participation requirements by documenting a Good Faith Effort. Subsection 1896.64(c), Substitution of a DVBE, is removed to create a new section. Additionally, section references are updated to the new structure. 
Information technology (IT) goods and services are clarified to keep subsection 1896.64(b) the same.  As in the past, IT goods and services were separated from all goods and services.  

NECESSITY.

Where administrative regulations can be similar, and are located in parallel structure within the CCR, it simplifies the administration of the programs. These changes bring the section current to the new laws.

TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS.

None

ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD BE AS EFFECTIVE AND LESS BURDENSOME TO PRIVATE PERSONS.

None

ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD LESSEN ANY ADVERSE ECONOMIC IMPACT ON DISABLED VETERAN BUSINESS ENTERPRISE.

The DGS has not identified any adverse impact or alternative that would lessen any potential adverse impact on DVBE.

EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT ADVERSE ECONOMIC IMPACT ON ANY BUSINESS.

None

8.  § 1896.73.  Substitution of a DVBE

SPECIFIC PURPOSE OF THE REGULATION.

This regulation was formerly Subsection 1896.64(c). This regulation adds two requirements to the written request for substitution of a DVBE: (1) a copy of written notice with proof of delivery to the original DVBE of intent to substitute and the reasons, and (2) when the DVBE provides consent or refusal for substitution, the consent or refusal must be provided to the awarding department. Further, it allows for DVBE substitution where clerical error is merely the wrong name of the firm, but the one that was always intended by the bidder. Sometimes the firm changed its name, but the old name is used. It requires that the original DVBE subcontractor or supplier may only be replaced by another DVBE, and the final approval of the substitution request must be obtained in writing from the DGS/OSDS pursuant to Military and Veterans Code subsection 999.5(e) (SB 548, Chapter 595, Statutes of 2009). Finally, it species the consequences of failure to seek substitution and/or adhere to the DVBE participation level identified in the bid or offer. It updates references in the section.

NECESSITY.

These changes bring the section current to the new laws. Contract substitution of DVBEs has been an area of misunderstanding and abuse. The prior term allows for the interpretation that the clerical error could be in listing the wrong DVBE and that another DVBE was intended. This clarifies that the exemption is to the actual name being in error, but the same contractor is intended. This modification should remove overly broad interpretation of this reason for substitution of a DVBE. Additional substitution changes are required by Military and Veterans Code § 999.5(e).

TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS.

None

ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD BE AS EFFECTIVE AND LESS BURDENSOME TO PRIVATE PERSONS.

None

ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD LESSEN ANY ADVERSE ECONOMIC IMPACT ON DISABLED VETERAN BUSINESS ENTERPRISE.

The DGS has not identified any adverse impact or alternative that would lessen any adverse impact on DVBE.

EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT ADVERSE ECONOMIC IMPACT ON ANY BUSINESS.

None

9.  § 1896.74.  Contract Approval 

SPECIFIC PURPOSE OF THE REGULATION.

The purpose of this regulation change is to restructure and renumber the former § 1896.60 for purposes of alignment with the new format.

NECESSITY.

The necessity of this regulation is to cite for awarding departments, that are not exempt pursuant to Public Contract Code § 10295, the requirement to comply with Public Contract Code § 10115 that concerns DVBEs and these regulations.

TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS.

None

ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD BE AS EFFECTIVE AND LESS BURDENSOME TO PRIVATE PERSONS.

None

ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD LESSEN ANY ADVERSE ECONOMIC IMPACT ON DISABLED VETERAN BUSINESS ENTERPRISE.

The DGS has not identified any adverse impact or alternative that would lessen any adverse impact on DVBE.

EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT ADVERSE ECONOMIC IMPACT ON ANY BUSINESS.

The regulation would not have any significant adverse economic impact on any business since it only describes in broad terms the content of the subchapter.

10.  § 1896.75. Special Requirements for Contracts that include Rented or Provided Equipment 

SPECIFIC PURPOSE OF THE REGULATION.

This is a new section based upon Senate Bill (SB) 1008, Chapter 632, Statutes of 2003. SB 1008 adds requirements to submit declarations to awarding departments. This regulation clarifies what declarations must be submitted by contractors. It clarifies that awarding departments cannot count expenditures to equipment brokers toward the DVBE participation goal.  

NECESSITY.

This regulation establishes that declarations must be submitted with the solicitation response. It provides the timeline for submittals.   

TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS.

None

ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD BE AS EFFECTIVE AND LESS BURDENSOME TO PRIVATE PERSONS.

None.

ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD LESSEN ANY ADVERSE ECONOMIC IMPACT ON DISABLED VETERAN BUSINESS ENTERPRISE.

The DGS has not identified any adverse impact or alternative that would lessen any adverse impact on DVBE.

EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT ADVERSE ECONOMIC IMPACT ON ANY BUSINESS.

None.

11.  § 1896.76.  Contract Modifications 

SPECIFIC PURPOSE OF THE REGULATION.

During contract modification, DVBE participation may be unintentionally less than the original contract. The contracting officials’ emphasis often changes to completing the existing contract instead of maintaining the DVBE participation aspect of State contracting. Additionally there are situations where the expertise required to perform the contract amendment requires the use of the non-DVBE firm’s area of expertise. In these situations, it may not be reasonable to maintain the same percentage of DVBE participation. This regulation is to make clear that it is a consideration for additional work. If the work is of the same nature as performed by the DVBE, the intent is that the percentage will remain the same. Since some contracts are amended for additional work that only relates to one aspect of the work that did not previously involve the DVBE, this regulation recognizes that keeping the same percentage may not be possible.

NECESSITY.

Contract administrators may overlook or purposely avoid DVBE participation consideration during contract amendments. This regulation’s intent is to make it a consideration. This regulation requires clear documentation of what is intended in the amendment so that there will not be a misunderstanding as to the agreement in the use of DVBEs. Without clear specification in the contract amendment or supporting documentation, confusion and litigation could result. It is critical, therefore, that the contracting official specify in the amendment what the DVBE participation will be. This proposed regulation should act as a reminder to the contacting official to consider the DVBE program to enhance and maintain participation, and specify DVBE involvement in amended contractual work to avoid litigation and misunderstandings.

TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS.

None

ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD BE AS EFFECTIVE AND LESS BURDENSOME TO PRIVATE PERSONS.

None

ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD LESSEN ANY ADVERSE ECONOMIC IMPACT ON DISABLED VETERAN BUSINESS ENTERPRISE.

The DGS has not identified any adverse impact or alternative that would lessen any adverse impact on DVBE.

EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT ADVERSE ECONOMIC IMPACT ON ANY BUSINESS.

None

12.  § 1896.77.  Contract Audits

SPECIFIC PURPOSE OF THE REGULATION.

This section is renumbered from § 1896.75. This section was modified to remove the words “or good faith effort” pursuant to ABX4 21, Chapter 19, Statutes of 2009, which dispensed with the option that contractors could comply with DVBE participation requirements by documenting a Good Faith Effort.      

NECESSITY.

Where administrative regulations can be similar, and are located in parallel structure within the CCR, it simplifies the administration of the programs. This change brings the section current to the new laws.

TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS.

None

ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD BE AS EFFECTIVE AND LESS BURDENSOME TO PRIVATE PERSONS.

None

ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD LESSEN ANY ADVERSE ECONOMIC IMPACT ON DISABLED VETERAN BUSINESS ENTERPRISE.

The DGS has not identified any adverse impact or alternative that would lessen any adverse impact on DVBE.

EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT ADVERSE ECONOMIC IMPACT ON ANY BUSINESS.

None

13.  § 1896.78. Reporting Participation Goals 

SPECIFIC PURPOSE OF THE REGULATION.

Section 1896.78 was formerly § 1896.90.  Subsection 1896.78(a) has been revised.  Subsections (b) through (d) are New.  They identify participation that is not counted toward DVBE participation for reporting goals. These are added exclusions based upon new sections of the Military and Veterans Code (AB 669, Chapter 623, Statutes of 2003 and SB 1008, Chapter 632, Statutes of 2003). Subsection (e) of the proposed regulation provides new reporting requirements for prime contractors pursuant to new subsection 999.5(d) of the Military and Veterans Code (SB 548, Chapter 595, Statutes of 2009).

NECESSITY.

This regulation is necessary to update the regulation language where it conflicts with current law, and to add new statutory reporting requirements for prime contractors. This regulation will answer questions of authority of the OSDS to require tax returns.

TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS.

None

ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD BE AS EFFECTIVE AND LESS BURDENSOME TO PRIVATE PERSONS.

None.

ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD LESSEN ANY ADVERSE ECONOMIC IMPACT ON DISABLED VETERAN BUSINESS ENTERPRISE.

The DGS has not identified any adverse impact or alternative that would lessen any adverse impact on DVBE.

EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT ADVERSE ECONOMIC IMPACT ON ANY BUSINESS.

None.

14.  § 1896.80.  Application

SPECIFIC PURPOSE OF THE REGULATION.

This section is renumbered from § 1896.95. This section was substantially rewritten to inform the public and the DVBE community that applications may be electronically filed in the certification database via the DGS’ Web site. Additionally, a user’s manual and required supplemental forms are located on the Web site.  Applications and supporting documents may also be submitted in hard copy to the OSDS. It is no longer feasible to amend the regulation every time the application is updated to include new legislative requirements. Consequently, reference to a standard application form with revision date was deleted.  

NECESSITY.

The OSDS manages the DVBE and small business programs with the same staff. Reference to the Web site encourages use of the electronic system where businesses can apply for the DVBE program and/or small business program. The electronic system encourages the uploading of support documents, resulting in substantial cost savings to DVBEs, small businesses, and the State. Business savings result from reduced handling and mailing costs. The State saves from reduced costs: (1) to receive and process mail and faxes, (2) to file, store and retrieve documents, and (3) to confidentially destroy documents. 

TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS.

None

ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD BE AS EFFECTIVE AND LESS BURDENSOME TO PRIVATE PERSONS.

None

ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD LESSEN ANY ADVERSE ECONOMIC IMPACT ON DISABLED VETERAN BUSINESS ENTERPRISE.

The DGS has not identified any adverse impact or alternative that would lessen any adverse impact on DVBE.

EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT ADVERSE ECONOMIC IMPACT ON ANY BUSINESS.

None

15.  § 1896.81. Eligibility for Certification as a DVBE 

SPECIFIC PURPOSE OF THE REGULATION.

The purpose of this regulation change is to restructure for purposes of fitting with the new format. This section is new and corresponds with § 1896.12 of the small business regulations. Subsection 1896.61(f) of the current regulations was incorporated into § 1896.81. Additionally, the current regulation lacks clearly stated eligibility criteria, especially regarding the evaluation of ownership and control by DVs for specific types of concerns. Misunderstandings in this area have been a consistent problem for the public and the DVBE community. This regulation clarifies eligibility criteria and updates the language to implement changes based upon Military and Veterans Code § 999 changes (AB 2249, Chapter 383, Statues of 2010), which added the requirement that the DVBE must be at least 51% “unconditionally” owned by one of more DVs.   

NECESSITY.

This regulation is necessary to update the regulation language to implement changes based upon Military and Veterans Code subsection 999(b)(7)(i). The current regulation does not provide the necessary information with regard to ownership and control by DVs. Complete and clear information is critical especially for new businesses that are being formed with the intent to qualify as a DVBE. This regulation is necessary to minimize misunderstandings, and reduce the number of subsequent business structure changes due to initial misunderstandings. This regulation will improve the certification experience for DVs, and it will reduce the application processing time and costs for the OSDS. Finally, this regulation will minimize the potential for program abuse. This change brings the section current to the new laws.  

TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS.

None

ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD BE AS EFFECTIVE AND LESS BURDENSOME TO PRIVATE PERSONS.

None.

ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD LESSEN ANY ADVERSE ECONOMIC IMPACT ON DISABLED VETERAN BUSINESS ENTERPRISE.

The DGS has not identified any adverse impact or alternative that would lessen any adverse impact on DVBE.

EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT ADVERSE ECONOMIC IMPACT ON ANY BUSINESS.

The proposed regulations would not have any significant adverse economic impact on any business as they clarify processes and exclusions in use from other statutes.  

16.  § 1896.82. Responsibilities of the DVBE 

SPECIFIC PURPOSE OF THE REGULATION.

This is a new regulation based on the need to have the responsibilities of the DVBE clearly stated as in § 1896.14 of the small business regulations. It describes that the business must submit an application as stated in § 1896.95 of the current regulations. It further provides: (1) requirements for submitting documentation, (2) consequences of not providing the required documentation, (3) that the OSDS may verify status at any time, and (4) that the DVBE is required by statute to notify the OSDS of any changes that affect its continuing eligibility for certification. This regulation also implements changes pursuant to Government Code § 14840(b) regarding the requirement to submit to the OSDS a federal Form 4506-T from the Internal Revenue Service (AB 2249, Chapter 383, Statutes of 2010).

It adds a requirement that DVBEs must provide documents to assist OSDS staff to determine the commercially useful function intent of the business, its ownership, management and control, and affiliations.  This regulation also provides that certification review may include information from other governmental agencies or public sites to validate that documents provided are dependable.  

Subsection 1896.82(e) adds the requirements that corporations, Limited Liability Companies, and Limited Partnerships must be able to do business in California by obtaining and maintaining an “active/good standing” demonstrated by with the Secretary of State's authorization. This regulation also requires certified DVBEs to notify the OSDS whenever they no longer have the required “active/good standing” with the Secretary of State.  Additionally, this regulation gives the OSDS the authority to revoke DVBE certification from entities that do not reinstate the required status within 60 days of the date of change by the Secretary of State.  

Additionally, subsection 1896.82(g) provides for the retention of DVBE status when the business is inherited or controlled by the spouse and/or child of a DV majority owner with a documented permanent medical disability or who has died. This subsection complies with Military and Veterans Code subsection 999(b)(7)(B).

Subsection 1896.82(h) provides specific information about how a DVBE may remain eligible for certification when there is a change in ownership. Ownership changes have been a problem for the public, the DVBE community, and the OSDS in the past because there is no current regulation. Additionally, DVBEs performing a State contract that simultaneously experience a change in ownership have had no understanding of what to do. This regulation provides clear and concise language on what DVBEs are to do when there are changes in ownership, including instances where the transfer results from the death or incapacity due to a serious long-term illness or injury.

Finally, this regulation states the reasons for certification revocation which are based upon DVBE actions, failure to act, or violations of the Military and Veterans Code and/or §§ 14842 or 14842.2 of the Government Code (AB 177, Chapter 342, Statutes of 2010).  It also allows the OSDS to close the books on those who refuse to submit federal tax returns.

NECESSITY.

It is necessary to have an initial tool for a firm to communicate their intention to become certified. This regulation provides the process as submitting an application and required documentation. The OSDS has had problems with firms not responding to requests for information. This regulation allows completion of the application process where no response is received to requests for information. Firms can always resubmit applications. Further, this regulation allows for certification revocation if the eligibility requirements are no longer met. This clarifies the intent of the legislation that the program is for those that meet and maintain the DVBE certification requirements.

This regulation is necessary to update the language pursuant to Military and Veterans Code § 999 changes (AB 669, Chapter 623, Statutes of 2003; SB 1008, Chapter 632 of the Statutes of 2003; and AB 177, Chapter 342, Statutes of 2010), and changes to Government Code § 14840 (AB 2249, Chapter 383, Statutes of 2010). Additionally, gathering supporting information from Secretary of State and other governmental agencies and public sites allows OSDS staff to review if the businesses could perform a commercially useful function and are viable firms in California. Sometimes businesses that are not eligible for DVBE certification apply to obtain such certification, and fail to disclose information that would render them ineligible. In order to preserve the integrity of the DVBE program, the OSDS must have the ability to seek information from reliable public sources than would corroborate or refute information contained in the application of a business for a DVBE certification.

The necessity of subsection 1896.82(e) is based upon the fact that some businesses have applied for certification that have no standing or lack the required “active/good standing” with the Secretary of State. Some DVBEs have failed to maintain the required standing, and they have subsequently been denied the award of a State contract. This regulation makes it clear that an “active/good standing” is required prior to certification and must be maintained throughout the period of certification. This regulation will help State entities by reducing the number of certified DVBEs that are unable to do business in California. It will also reduce the number of times that a DVBE is denied an award because they do not have the required standing with the Secretary of State. 

The necessity of subsection 1896.82(h) is based upon the fact that some businesses have changed ownership of the qualifying DV without notifying the OSDS and/or the awarding department. Some DVBEs have failed to maintain the required DV ownership especially when there is a death, incapacity, or disagreement between business owners. The DVBEs, the public, the OSDS and awarding departments need to have a clear understanding of what is required to avoid certification revocation and litigation. 
TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS.

None

ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD BE AS EFFECTIVE AND LESS BURDENSOME TO PRIVATE PERSONS.

None.

ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD LESSEN ANY ADVERSE ECONOMIC IMPACT ON DISABLED VETERAN BUSINESS ENTERPRISE.
The DGS has not identified any adverse impact or alternative that would lessen any adverse impact on DVBE.

EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT ADVERSE ECONOMIC IMPACT ON ANY BUSINESS.

The proposed regulations would not have any significant adverse economic impact on any business as they clarify processes and exclusions in use from other statutes. The addition of seeking information from other public entities merely strengthens the current eligibility requirements. 

This regulation may cause adverse economic impact on businesses that fail to maintain their status to do business in California with the Secretary of State. The impact should not be significant as the regulation provides up to 60 days for the business to reinstate the required status with the Secretary of State before the OSDS would begin the process to revoke the certification. While there are certification consequences for failure to notify the OSDS or to maintain the required standing with the Secretary of State, those are mitigated by the appeals process included in another regulation in this subchapter.

The proposed regulation provides a beneficial impact on businesses as they state clearly and concisely the responsibilities a business must meet in order to obtain certification as a DVBE, and the ongoing notification responsibilities of a certified DVBE.  

17.  § 1896.83. Determination of Commercially Useful Function (CUF) 

SPECIFIC PURPOSE OF THE REGULATION.

This is a new regulation based upon AB 699, Chapter 623, Statutes of 2003 revision to the Military and Veterans Code. This regulation provides factors to improve the ability to identify contractor, subcontractor, and suppliers that meet the requirements to perform a commercially useful function.

NECESSITY.

These factors of identifying a commercially useful function are necessary to provide consistency between OSDS and buyers in determinations of whether a firm meets a commercially useful function. This regulation also promotes understanding that DVBE firms must perform a commercially useful function under the State’s definition.

TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS.

None

ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD BE AS EFFECTIVE AND LESS BURDENSOME TO PRIVATE PERSONS.

None.

ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD LESSEN ANY ADVERSE ECONOMIC IMPACT ON DISABLED VETERAN BUSINESS ENTERPRISE
The DGS has not identified any adverse impact or alternative that would lessen any adverse impact on DVBE.

EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT ADVERSE ECONOMIC IMPACT ON ANY BUSINESS.

The proposed regulation provides a beneficial impact on business as they state clearly the criteria a business must meet to be considered to perform a commercially useful function. A few businesses may be eliminated from DVBE certification as a result of this criteria. This direct and intended result of AB 699, Chapter 623, Statutes of 2003 avoids certification of businesses that do not perform a commercially useful function under the States’ definition. Any adverse impact to DVBEs is mitigated by the due process provided through the appeals process included in this subchapter.

18.  § 1896.84. Certification by the OSDS 

SPECIFIC PURPOSE OF THE REGULATION.

This is a new provision with the structure based upon the small business regulation § 1896.16. Additionally, applicants not meeting the commercially useful function will be denied certification. The regulation also adds that the OSDS provides written notification of the certification decision.

NECESSITY.

This regulation provides for the exchange of certification with other governmental organizations, up to a 24-month certification period, and other certification and renewal aspects. This regulation is necessary to enhance the DVBE program by gaining additional firms from a comparable reciprocity exchange partner.  Further, the regulation removes doubt about the status of DVBE firms that no longer meet the criteria to be certified. The requirement for written notification of certification decisions provides an audit trail of the certification decision. 

TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS.

None

ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD BE AS EFFECTIVE AND LESS BURDENSOME TO PRIVATE PERSONS.

None.

ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD LESSEN ANY ADVERSE ECONOMIC IMPACT ON DISABLED VETERAN BUSNESS ENTERPRISE.
The DGS has not identified any adverse impact or alternative that would lessen any adverse impact on DVBE.
EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT ADVERSE ECONOMIC IMPACT ON ANY BUSINESS.

None.

19.  § 1896.88. Unlawful Certification and Contracting Activities 

SPECIFIC PURPOSE OF THE REGULATION.

The legislature passed SB 1008, Chapter 632, Statutes of 2003 that identified additional unlawful certification and contracting activities. This regulation further defines unlawful activities and clarifies that firms need to cooperate in investigations of complaints against firms. The legislature also passed AB 177, Chapter 342, Statutes of 2010, which increases the period of certification revocation and suspension for DVBE and SB program violations. AB 177 added the intent to defraud with regard to a “commercially useful function” by a DVBE to the list of unlawful certification and contracting activities.  The legislature passed AB 2249, Chapter 383, Statutes of 2010, to require small businesses and DVBEs to submit written declaration, under penalty of perjury, that all information submitted to the OSDS is true and correct.

NECESSITY.

The DGS experienced difficulty in receiving cooperation from firms in investigating complaints against them, and therefore has found it difficult to enforce the intention of the legislature in relationship to unlawful activities. The OSDS estimates the abuse rate to be approximately 5 percent and the lack of full cooperation to average 22-30 instances a month. This regulation will clarify that cooperation is expected and the consequences for its absence. This regulation should also reduce contracting issues.  Furthermore, it will improve the perceived reputation of the greater DVBE community.  
TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS.

None

ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD BE AS EFFECTIVE AND LESS BURDENSOME TO PRIVATE PERSONS.

None.

ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD LESSEN ANY ADVERSE ECONOMIC IMPACT ON DISABLED VETERAN BUSINESS ENTERPRISE.

The DGS has not identified any adverse impact or alternative that would lessen any adverse impact on DVBE.
EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT ADVERSE ECONOMIC IMPACT ON ANY BUSINESS.

This regulation may cause adverse economic impact on businesses that fail to provide declarations, fail to respond to notices, or impede investigation of a complaint against their firm. However, requirements are necessary to properly certify and maintain the integrity of the certification program. The adverse economic impact is not receiving the benefits of DVBE certification.  Where DVBEs have performed an action that supports suspension from State contracting, this regulation may add to the finding and the resultant decision. 

20.  § 1896.90. Enforcement 

SPECIFIC PURPOSE OF THE REGULATION.

SB 1008, Chapter 632, Statutes of 2003 added unlawful activities for a person in relationship to DVBE certification and contracting with State government. The law provides for suspension from State contracting and revocation of the business’ certification. This regulation specifies the administering agency, OSDS, as the one to initiate administrative actions against the firm to revoke the certification and impose other administrative sanctions. It allows for appeal of the decision, and provides for change of status within the OSDS database. It allows immediate change in the OSDS database of the status of the firms not meeting eligibility requirements and firms with revoked certification (unless there is a timely appeal).

NECESSITY.

In proposing revocation action, there was question as to the legality of the DGS to take such action. This regulation will clarify that that action is appropriate. Further, there was question as to the time the revocation would be shown in the OSDS database. This regulation specifies it is immediate, unless appealed. 

TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS.

None

ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD BE AS EFFECTIVE AND LESS BURDENSOME TO PRIVATE PERSONS.

None.

ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD LESSEN ANY ADVERSE ECONOMIC IMPACT ON DISABLED VETERAN BUSINESS ENTERPRISE.

The DGS has not identified any adverse impact or alternative that would lessen any adverse impact on DVBE.

EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT ADVERSE ECONOMIC IMPACT ON ANY BUSINESS.

None.

21.  § 1896.91. Investigations 

SPECIFIC PURPOSE OF THE REGULATION.

This regulation clearly establishes the right of awarding departments and/or the OSDS to initiate investigatory procedures for the purpose of ensuring compliance with DVBE program requirements. This section is renumbered from the first paragraph of former § 1896.80, while the second paragraph was moved to § 1896.92 of these regulations.

NECESSITY.

The section is renumbered to correspond to new basic structure.

TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS.

None

ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD BE AS EFFECTIVE AND LESS BURDENSOME TO PRIVATE PERSONS.

None.

ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD LESSEN ANY ADVERSE ECONOMIC IMPACT ON DISABLED VETERAN BUSINESS ENTERPRISE.

The DGS has not identified any adverse impact or alternative that would lessen any adverse impact on DVBE.

EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT ADVERSE ECONOMIC IMPACT ON ANY BUSINESS.

This regulation would not have any significant adverse economic impact on any business since it is not new and a single paragraph is simply being renumbered to correspond to the new basic structure.

22.  § 1896.92. Sanctions and Reporting Requirements 

SPECIFIC PURPOSE OF THE REGULATION.

This regulation addresses changes resulting from SB 1008, Chapter 632, Statutes of 2003, and AB 177, Chapter 342, Statutes of 2010. Current law requires the DGS to suspend any person who violates subsection 999.9 (a) of the Military and Veterans Code. This regulation specifies any person to include individuals, qualifying DVs, other owners, the DVBE entity, and persons/firms associated with any person who violates the DVBE laws. It adds a mandate for departments to provide entire investigative materials. The regulation allows OSDS to direct allegations to the departments for investigation. Departments have the material and must investigate violations, so it is logical that those allegations directed initially to OSDS be redirected to the first level review. The regulation also allows OSDS to provide extensions of time and direct investigations to departments. This regulation also clarifies that the DGS will only forward to the Attorney General allegations which have sufficient grounds pursuant to Military and Veterans Code subsection 999.9(e) (AB 177, Chapter 342, Statutes of 2010). Subsection (c) formerly was the second paragraph of § 1896.80.

NECESSITY.

It is necessary to spell out all affected persons/firms so that all affected clearly understand that they may be sanctioned for the actions specified in the law.   Additionally since awarding departments have occasionally failed to respond to DGSs request to review allegations and have not always provided the initial investigative file, language is added to cover these issues. There may be times when 60 working days is not reasonable, so the OSDS is allowed discretion. Also, it clarifies that allegations without sufficient grounds will not be forwarded to the Attorney General.

TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS.

None

ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD BE AS EFFECTIVE AND LESS BURDENSOME TO PRIVATE PERSONS.

None.

ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD LESSEN ANY ADVERSE ECONOMIC IMPACT ON DISABLED VETERAN BUSINESS ENTERPRISE.

The DGS has not identified any adverse impact or alternative that would lessen any adverse impact on DVBE.

EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT ADVERSE ECONOMIC IMPACT ON ANY BUSINESS.

None.

23.  § 1896.95 Appeal of Certification, Denial, Revocation, or Suspension 

SPECIFIC PURPOSE OF THE REGULATION.

This regulation establishes the process for denying DVBE certification, revoking certification, and suspending a DVBE from bidding or being a part of a State contract. It further establishes the grounds, method, and time specifications for appeals. This regulation in particular is crucial to the integrity of the DVBE program and must be clearly understood by all.

This regulation is based on the small business regulations, subchapter 8, §1896.18.  The small business regulation is modified in the DVBE regulation to use revocation in place of decertification to be consistent with the Military and Veterans Code.  The word, suspension, is used as an additional sanction instead of the word sanction to be more specific.

This regulation defines certification situations that may not be appealed.  It also provides the Director of the DGS, or Designee, the authority to dismiss an appeal that is clearly insufficient on its face, entirely without merit, or outside the jurisdiction of the DGS. 

NECESSITY.

This section corresponds to the small business regulations, subchapter 8, §1896.18.  Parallel regulatory formats aides many that are both DVBE and small business to have consistent references to the requirements.  It also provides consistency for the benefit of the State staff who administer these two programs. 
In 2003-04 legislative session, changes in law from Senator Machado (SB 1008, Chapter 632, Statutes of 2003) and Representative Cohn (AB 669, Chapter 623, Statutes of 2003) created additional enforcement for the DVBE program.  These laws further defined areas of the DVBE and small business programs. Subsequently, changes in law in 2010 (AB 177 and AB 2249) added to enforcement for the program.

These regulatory provisions are necessary to clarify and refine the effect of the legislation. There is the necessity to clearly establish the rules for an appeal process so that businesses fully understand their rights to an appeal should they be denied certification, have their certification revoked, or be suspended from contracting with the State. It is important that businesses are made aware of their due process rights, and understand them.  

The DGS responded to the law by taking more certification revocation actions and for the first time in 2005 seeking suspension of certified firms.  The DGS sought to utilize State appeal hearing proceedings under the Administrative Procedures Act to handle these more sensitive issues.  Ron Joseph, Director of DGS, by the Delegation of Authority # EX 2005-01 dated January 19, 2005, delegated Ron Diedrich, Director of the Administrative Hearings (OAH) authority to hear and decide appeals by persons suspended pursuant to Military and Veterans Code Section 999.9. This authority to hear and decide appeals filed with DGS included certification denials, certification revocation (decertification), and appeals by persons suspended from bidding on or participation in any State contract or project pursuant to § 999.9.

The proposed regulations establish the Appeal Process.  The right of appeal is to the Director of DGS and allows for the involvement of the Administrative Law Judge (ALJ) under the authority of the OAH when DGS requires appeal hearings.  
TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS.

None

ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD BE AS EFFECTIVE AND LESS BURDENSOME TO PRIVATE PERSONS.

None

ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD LESSEN ANY ADVERSE ECONOMIC IMPACT ON DISABLED VETERAN BUSINESS ENTERPRISE.

The DGS has not identified any adverse impact or alternative that would lessen any adverse impact on DVBE
EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT ADVERSE ECONOMIC IMPACT ON ANY BUSINESS.

This part of the process is procedural and should cause minimum expenses to businesses to appeal denial of certification. Suspensions and revocations often cause firms to obtain representation. Therefore, there may be costs for firms that appeal.

24.  § 1896.96.  Appeal Hearings 

SPECIFIC PURPOSE OF THE REGULATION.

This regulation creates a new section that corresponds to subchapter 8, § 1896.20, small business regulations. The purpose of this regulation is to refer users to the Administrative Procedure Act should the DGS exercise its right to allow for ALJ involvement. It specifies three aspects: (1) the ALJ or DGS hearing officer may conduct a pre-hearing conference or not, (2) the ALJ or DGS hearing officer has other specific discretions during the hearing, and (3) the appellant has no right to take depositions, issue interrogatories, or subpoena persons or documents.

NECESSITY.

In 2003, changes in law from Senator Machado (SB 1008, Chapter 632, Statutes of 2003) and Representative Cohn (AB 669, Chapter 623, Statutes of 2003) created additional enforcement for the DVBE program and further defined areas of the DVBE and small business programs. DGS responded to the 2004 law by taking more certification revocation actions and for the first time in 2005 seeking suspension of certified firms. The DGS sought support from the ALJs, of the OAH to handle these more sensitive issues as provided for State appeal hearings under the Administrative Procedures Act.  

This regulation’s provisions are necessary to clarify ALJ and/or DGS hearing officer and appellant expectations for hearing. This section corresponds to the small business regulations, subchapter 8, § 1896.18. Consistency aids many firms that are both DVBE and small business to have reference to the regulations in the same format. It also provides consistency for the benefit of the State staff who administer these two programs. 
TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS.

None

ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD BE AS EFFECTIVE AND LESS BURDENSOME TO PRIVATE PERSONS.

None

ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD LESSEN ANY ADVERSE ECONOMIC IMPACT ON DISABLED VETERAN BUSINESS ENTERPRISE.

The DGS has not identified any adverse impact or alternative that would lessen any adverse impact on DVBE
EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT ADVERSE ECONOMIC IMPACT ON ANY BUSINESS.

None

25.  § 1896.97.  Appeal Decisions 

SPECIFIC PURPOSE OF THE REGULATION.

This section corresponds to subchapter 8, § 1896.22, small business regulations, but adds additional detail. This proposed regulation modifies denial of certification to correspond to the method used by the DGS. Denial of certification is never punitive and firms may request certification after they have changed issues that have kept them out of the program. Therefore, allowing the appeal to stop at the DGS level and details of that process are provided. This regulation specifies the certification will be revoked after the ALJ’s or DGS hearing officer’s decision to revoke. Additionally, if the ALJ or DGS hearing officer upholds an appeal for denial of certification, the DGS shall certify the firm after the decision. This change makes clear that the firm does not lose its certification during the appeal, unless it is up for renewal. Renewal is at the sole discretion of the Department until an ALJ or DGS hearing officer decision is rendered.

NECESSITY.

There needs to be clarity on the actions resulting from appeal decisions.  For suspensions, imposition of all affected laws needs to be specified to make the right to impose administrative sanctions explicit. In two of the recent sanction appeals, the appellant argued that the State did not have the right to suspend or take any sanction for violation of the M&VC. Although the court upheld the State’s right to pursue such actions, this regulation will improve understanding for future appellants.
For appeals of revocation, it is unclear in law what to do between the time of the appeal and the result of the appeal. This regulation will allow the business to remain as a certified DVBE through its expiration. The authority to renew certification under appeal is provided to the DGS.  The DGS at its sole discretion may renew certifications under appeal. 
For denials of certification or extension, there was no specific timetable. This regulation provides how renewal denials will be processed.  This clarifies how to continue with a request during appeals. It has been a problem recently while pursuing suspension of a firm, the firm requested certification extension. At issue was if the firm had the right to extension during the appeal or if the criteria for certification could be applied to evaluate its current eligibility.  

TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS.

None

ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD BE AS EFFECTIVE AND LESS BURDENSOME TO PRIVATE PERSONS.

None

ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD LESSEN ANY ADVERSE ECONOMIC IMPACT ON DISABLED VETERAN BUSINESS ENTERPRISE.

The DGS has not identified any adverse impact or alternative that would lessen any adverse impact on DVBE.
EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT ADVERSE ECONOMIC IMPACT ON ANY BUSINESS.

None

26.  § 1896.98.  Definitions
SPECIFIC PURPOSE OF THE REGULATION.

NECESSITY

This regulation change is necessary to correct an incorrect sited reference section.
TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS.

None

ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD BE AS EFFECTIVE AND LESS BURDENSOME TO PRIVATE PERSONS.

None

ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD LESSEN ANY ADVERSE ECONOMIC IMPACT ON DISABLED VETERAN BUSINESS ENTERPRISE.

The DGS has not identified any adverse impact or alternative that would lessen any adverse impact on DVBE.

EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT ADVERSE ECONOMIC IMPACT ON ANY BUSINESS.

None
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Formerly §1896.70, includes changes; Corresponds to § 1896.14, SB Regulations, 2004�
�
§ 1896.83. New�
Determination of Intent to Perform a Commercially Useful Function (CUF):�
Pursuant to M&VC § 999(b)(5)(B)�
�
§ 1896.84. New�
Certification by the OSDS�
Corresponds to § 1896.16, SB Regulations, 2004 �
�
§ 1896.88. New�
Unlawful Certification and Contracting Activities�
Pursuant to PCC § 10115.1�
�
§ 1896.90. New�
Enforcement�
Pursuant to M&VC § 999.9�
�
§ 1896.91.�
Investigations�
Formerly § 1896.80, second paragraph removed to create new § 1896.92(c). �
�
§ 1896.92. New�
Sanctions and Reporting Requirements�
Changes pursuant to M&VC § 999.9(e) AB 177, Chapter 342, Statutes of 2010)�
�
§ 1896.95. New�
Appeal of Certification Denial, Revocation, or Suspension�
Corresponds to § 1896.18, SB Regulations, 2004�
�
§ 1896.96. New�
Appeal Hearings�
Corresponds to § 1896.20, SB Regulations, 2004�
�
§ 1896.97�
Appeal Decision�
Corresponds to § 1896.20, SB Regulations, 2004�
�
§ 1896.98�
Definitions�
Section includes reference correction. �
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