DEPARTMENT OF GENERAL SERVICES

PROCUREMENT DIVISION

OFFICE OF SMALL BUSINESS & DVBE SERVICES

ADDENDUM TO THE INITIAL STATEMENT OF REASONS
The Legislature adopted the Military and Veterans Code (M&VC), the Government Code, and the Public Contract Code to govern bidding and contracting practices and certification determinations for the State of California.  This rulemaking addresses statutes chaptered in these codes which affect the disabled veteran business enterprise program.

The M&VC Sections 999 through Section 999.13 establish the California Disabled Veteran Business Enterprise (DVBE) Program.  This program addresses the special needs of disabled veterans seeking rehabilitation and training through entrepreneurship.  It is the Legislature’s intent that every state procurement authority honor California's disabled veterans by taking all practical actions necessary to meet or exceed the DVBE participation goal.  All state departments strive to achieve a minimum of three-percent participation of total contracts each fiscal year.

In the years 2003 through 2010, the Legislation chaptered several bills to promote and uphold the integrity of the DVBE Participation Program.  As a result, the M&VC and PCC were amended.  Summaries of the revisions to codes are as follows:

· Sections 999, 999.6, and 999.9 of M&VC [Assembly Bill (AB) 669, Chapter 623, Statute of 2003]:  These sections require small business (SB) and DVBEs to perform commercially usefully functions (CUF) in relations to state contracts: requires veterans to have at least a ten-percent service–connected disability and be a California resident.  Additionally, this bill imposed civil penalties against any person who fraudulently represents the performance of a CUF or a certified business.  Furthermore created new penalties that would apply to existing and new offenses.  Lastly, this bill renamed the Office of Small Business and Disabled Veteran Business Enterprise Services (OSDS).  In addition to certification, the OSDS is responsible for assisting certified SBs and DVBEs in obtaining state contracts.
· Sections 999.2, 999.5, 999.7, and 999.9 of M&VC [Senate Bill (SB) 1008, Chapter 632, Statute of 2003]:  These sections specify that a DVBE may receive certification if it owned by one or more disabled veterans; that DVBE that rents equipment to an awarding department shall be deemed an equipment broker unless one or more certified disabled veterans have 51-percent ownership of the equipment and evidence is submitted in support of that fact; prohibits state departments from claiming participation when renting from equipment brokers; defines a broker; requires a DVBE to submit the enterprise’s federal income tax returns or be subject to certain penalties for non-compliance; requires DVBEs to notify the OSDS and awarding departments when the business has not maintained certification requirements; requires awarding departments to verify the validity of the DVBE certification and not to rely upon a certification; prohibits awarding departments from claiming DVBE participation for businesses that do not meet and maintain certification requirements; establishes sanctions and civil penalties for fraudulent representation of DVBE participation or certification for bid preferences or state contracts; and requires defendants to pay all of the plaintiff’s costs and attorneys’ fees.
· Subsections 10115.2 of the PCC [ABX4 21, Chapter 19, Statute of 2009]:  This section eliminated the Good Faith Effort (GFE) option in lieu of DVBE participation; and, it requires awarding departments to award contract to the lowest responsible bidder meeting DVBE participation goals.
· Subsection 999.5 of M&VC [SB 548, Chapter 595, Statute of 2009]: This section requires awarding departments to require prime contractors that claimed DVBE participation goals to certify to certain information pertaining to the contract; it requires the prime contractor to certify that all payments under contract were made to DVBE subcontractors; it requires awarding departments to keep prime contractor certifications on file; it requires civil penalties for any person or entity who provided false information; lastly, this section authorizes prime contractors’ ability to replace a DVBE with another DVBE in its bid or offer if approved by the Department of General Services.
· Subsection 999.9 of M&VC [AB 177, Chapter 342, Statute of 2010]: This section increases the certification revocation period; revokes both certifications when a business violates either the SB or DVBE program; it increases the suspension period from doing business with the state; prohibits  the business or person from contracting with the state until all specific costs related to the contract are paid; imposes civil penalties against any person for fraudulent representation of a CUF performed by a DVBE; authorizes awarding departments and contractor to terminate a contract for fraudulent representation of a CUF of any subcontractor; requires the awarding department and the Controller to offset penalties and costs awarded to the state against payments due to a contractor; and, requires persons or businesses found to obtain SB or DVBE certification fraudulently or by improper means to pay costs incurred by the awarding department or the Department of General Services.
· Section 999 of the M&VC [AB 2249, Chapter 383, Statute of 2010]: This section requires SB or DVBE certification applicants or certified businesses to submit written declarations, under penalty of perjury, that all information submitted is true and correct; authorizes the OSDS to require applicants or certified businesses to submit specific federal tax form requesting a transcript of a tax return; and, requires unconditional ownership of 51-percent of stock or voting stock by one or more disabled veterans.

These regulations provide rules to enact statute governing the Disabled Veteran Business Enterprise program.  Regulations establish logical, rational, fair and impartial practices to carry out the state’s commitment to provide disabled veterans entrepreneurial opportunities.  These rules are necessary to administer the program and to protect California’s disabled veterans.
After a thorough review of these statutes, it was determined that regulations are the most effective method to clarify statute and communicate certification and contracting requirements.  This proposal will convey:
· The application requirements and criterion for DVBE certification,
· Establish consistent and fair procedures for awarding departments, and,

· Communicate the state’s expectations for businesses seeking contracting opportunities.
These proposed amendments will parallel in structure with the small business regulations.  Both regulatory programs are found in Title 2, Division 2, Chapter 3, of the California Code of Regulations.
Section 1896.60:
This section has been amended to the Purpose of Subchapter.
There are various interpretations of statutes by the administering agency, awarding departments and stakeholders.  The result has been confusion; and, a public perception that the state is making up procedures to prevent some and allow others to benefit from contracting activities.  It is this agency’s experience that the public’s understanding of the Small Business program is established due to understandable regulations; therefore, the small business regulations are the template used to promote a better understanding of the DVBE regulations.  As a result, it is believed that this proposal will provide transparency and memorialize the state’s intent to provide fair and unbiased DVBE program and opportunities for California disabled veterans.  This proposal may result in fewer complaints regarding the state’s DVBE program.
Note:  Contract Approval has been renumbered to Section 1896.74.

TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS
It is the Office of Small Business and Disabled Veteran Business Enterprise Services’ experience that regulations for the small business certification program are easier to understand than the DVBE regulations.  This assessment is based upon the infrequency of public complaints regarding the small business regulations.  Since the small business regulations are reasonably understood, no other alternatives were explored.
ECONOMIC IMPACT ASSESSMENT/ANALYSIS

Formatting and restructuring the DVBE regulations do not produce an economic impact.

EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY AFFECTING BUSINESS
Formatting and restructuring the DVBE regulations may result in a positive impact because the time businesses spend on interpreting statue may be reduced.

REASONABLE ALTERNATIVES TO THE REGULATION AND THE AGENCY’S REASONS FOR REJECTING THOSE ALTERNATIVES

Since the small business (SB) regulations are reasonably understood, no other alternatives were explored.  Establishing these regulations should promote consistent interpretation of statute which governs the DVBE program.
This regulation sets the tone and format of this subchapter. It is believed that this revision will reduce inconsistent and subjective interpretation of DVBE statutes.  Ultimately, this new structure will aid the administering agency, awarding departments, stakeholders, and the public’s ability to easily determine the similarities and differences between the SB and DVBE programs.
Section 1896.61:
This section has been amended to Authority.

The Department of General Services’ Office of Small Business and Disabled Veteran Business Enterprise Services (OSDS) have been granted the authority to govern the DVBE program.  The OSDS role is to develop regulations specific to the certification programs.
No problems have been identified which challenges the OSDS authority for the state’s certification program.  Clarifying the OSDS’ authority may eliminate confusion between the state DVBE program and the federal Disadvantage Business Enterprise programs.

Note:  Definitions have been renumbered to Section 1896.62.

TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS
This section was developed to parallel the SB regulation for Authority (Section 1896.2).  No other alternatives were explored.
ECONOMIC IMPACT ASSESSMENT/ANALYSIS

Providing clarity does not produce an economic impact.

EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY AFFECTING BUSINESS
No impact.

REASONABLE ALTERNATIVES TO THE REGULATION AND THE AGENCY’S REASONS FOR REJECTING THOSE ALTERNATIVES

There are no other alternatives to stating the authority.
Section 1896.62:
This section has been renumbered to communicate Definitions.
This proposal may result in less confusion and fewer complaints.  These definitions provide explanations of words used to explain the DVBE program.  Definitions were expanded to include statutes chaptered between 2003 and 2010.  Since the SB and DVBE programs are similar, SB definitions that relate to the DVBE program were added.  This is important because approximately 75 percent of DVBEs also hold SB certifications.  New terms and abbreviations were added which clarify program enforcement and certification appeal rights.
The current regulations do not provide a sufficient level of detail.  Revised definitions may eliminate submission of applications by ineligible businesses.  It may potentially reduce certification denials, revocations and appeals.  It is also believed that these definitions will promote understanding of the certification determination, contract performance, DVBE substitution, and submission of program abuse allegations.
Definitions for contracts, frivolous and unconditional ownership will be highlighted in this discussion.  The definition for contracts found in Subsection 1896.62(n) communicates the connection between contracts, participation goals, and annual contracting activity reporting.  This definition links contracting activity with the definition of a contract which is reportable to the DGS annually on August 1.  Each year, awarding department’s staff seeks clarification regarding which contracts are reportable.  This definition should aid them in identifying reportable contracts early in the reporting period and reduce confusion.

Subsection 1896.62(x), frivolous clarifies that applicants that do not substantiate eligibility cannot provide new information with an appeal.  This will save the public and state resources and costs associated with addressing appeals without merit.
Subsection 1896.(hh), unconditional ownership substantiates that the DVBE program requires disabled veterans to truly own interest in a business.  This definition makes clear for disabled veterans, businesses that outgrow the SB certification program and businesses that are ineligible for certification that the appearance of ownership by a disabled veteran is a DVBE program violation.  It also communicates protection for disabled veterans.  Occasionally, disabled veterans express conflict with former majority owners, who are the current minority owner, regarding management and control of the business.  This definition establishes the disabled veteran’s authority to exercise all the rights and privileges afforded to majority business owners.
Note:  DVBE Participation Goals has been renumbered to Section 1896.70.
TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS
In addition to the statutes generating this proposal, the SB regulations were relied upon to create DVBE definitions.  As a result, no other alternatives were explored

ECONOMIC IMPACT ASSESSMENT/ANALYSIS

Providing definitions do not produce an economic impact.

EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY AFFECTING BUSINESS
Creating compatibility and consistency, where applicable, with the SB Program regulations may have a positive impact.

REASONABLE ALTERNATIVES TO THE REGULATION AND THE AGENCY’S REASONS FOR REJECTING THOSE ALTERNATIVES

Since the SB regulations are reasonably understood, no other alternatives were explored.

The definitions highlighted, as with all of the definitions, are important to communicate program requirements to reduce and eliminate program violations due to lack of knowledge and understanding.  They also communicate program requirements to discourage program abuse.

Section 1896.63:
This section was repealed due to the amendments to Public Contract Code (PCC) Section 10115.2 which eliminated the Good Faith Effort (GFE).  The GFE afforded contractors with the ability to contract with the state without meeting the DVBE participation goal.  It was purported that the GFE was abused.  Although DVBEs were listed in the GFE justification, many DVBEs reported they were never contacted by contractors.  The amendment to PCC Section 10115.2 requires awarding departments to discontinue accepting GFE justifications and award contracts to the lowest responsible bidder meeting DVBE participation goals.

TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS
None.
ECONOMIC IMPACT ASSESSMENT/ANALYSIS

None conducted.
EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY AFFECTING BUSINESS
None received.
REASONABLE ALTERNATIVES TO THE REGULATION AND THE AGENCY’S REASONS FOR REJECTING THOSE ALTERNATIVES

None identified.
Section 1896.64:
This section was repealed due to the amendments to PCC Section 10115.2 which eliminated the Good Faith Effort (GFE).  Language in Sections 1896.64(a-b) relating to the GFE was repealed.  The elimination of the GFE left this regulation severely fragmented; therefore, the remaining language regarding contract awards and DVBE substitution have been amended to their own sections.

The law also required the OSDS to report to the Legislature on or before January 1, 2013, on the impact of the elimination of the GFE.  The report will provide information regarding the impact on outreach efforts and the actual award of contracts to bidders meeting the DVBE participation goals.

Note:  Contract Awards was renumbered and will be addressed in Section 1896.72.  DVBE substitution, formerly Section 1896.64(c), was renumbered to Section 1896.73.

TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS
None required.
ECONOMIC IMPACT ASSESSMENT/ANALYSIS

None conducted.
EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY AFFECTING BUSINESS
None identified.
REASONABLE ALTERNATIVES TO THE REGULATION AND THE AGENCY’S REASONS FOR REJECTING THOSE ALTERNATIVES

No other alternatives were explored.

Section 1896.70:
This section has been renumbered to DVBE Participation Goals, formerly Section 1896.62, and amended.
Subsection 1896.62 (a) was renumbered to Subsection 1896.70(a).  The language in Section 1896.70(a) was further amended to reference the new location for the definition of a contract.  The definition of a contract was renumbered from Subsection 1896.61(e) to Subsection 1896.62(n).  Additionally, language that added no value has been repealed.
Subsection 1896.62(b) was renumbered to Subsection 1896.70(b).  This section was expanded to comply with M&VC 999 with regarding performance of a commercially useful function (CUF).  M&VC 999.5(c) requires awarding departments to discontinue relying on certification documents.  They are directed to verify certification status to ensure businesses are certified.  Verifying status is accomplished by querying the OSDS certification data base; lastly the OSDS has recommended Directors use historical information to determine the most appropriate participation goal.
It is anticipated that the solicitation and award process will be enhanced since the awarding departments will complete analyses prior to releasing solicitations.  As a result, solicitation amendments resulting from incompatible participation goals will be reduced.  Awarding departments can identify DVBEs for the line of work needed to complete the contract.  The awarding departments’ DVBE Advocate will be alerted when the DVBE vendor pool is sparse.  The DVBE Advocate, the Department of Veterans Affairs, and the Department of General Services shall conduct outreach events to encourage and inform the business community of the state’s contracting opportunities.
In the past, awarding department had to call the OSDS to verify eligibility prior to each award.  Now, state departments, the public and businesses have become accustomed to using the OSDS search to located certified businesses.  This search tool remedies state official from inadvertently awarding contract to businesses that do not possess valid certification or have been suspended from contracting with the state.  This regulatory enhancement requires awarding departments to use real-time certification records to validate achievement of participation goals.
Subsection 1896.70(c) is a new section.  It provides direction for Directors regarding their authority for setting participation goals.  It allows flexibility in meeting or exceeding annual participation goals on a contract by contract basis.  This section provides Directors with the authority to exempt contracts from DVBE participation or apply a DVBE goal at a level that can be supported by the DVBE vendor pool.  Without this section, solicitations may have contained a goal when a goal cannot be achieved; or, the goal may have been set too low resulting in underachieved participation.  Canceling solicitations and rebidding them with or without participation goals is an inefficient use of resources.  This flexibility afforded Directors with the ability to serve the people of California.
Subsection 1896.62(c) was renumbered to Section 1896.70(d).  Subsection 1896.70(d) was further amended to eliminate the GFE and to clarify for bidders when bids are due and under what conditions to submit them.
Subsection 1896.62(d) was renumbered to Subsection 1896.70(e) and amended.  This section emphasizes to awarding departments and bidders the requirements of achievement of the participation goal as identified in the contract without exception.  It requires awarding departments to establish that the bidder meets contract requirement and the performance of a CUF prior to contract award and during the life of the contract.  It further communicates that DVBEs must perform with their own resources.  A CUF requires all contractors to perform a distinct element of work identified in the contract.  In the past, DVBE subcontractors were hired by contractors to perform elements that were not specific to the contract just to claim participation.  For example, a DVBE performs bookkeeping services.  This section establishes the importance of the awarding department to determine that bidders document how they will perform a CUF including the performance of DVBE subcontractors.
Subsection 1896.62(e) was amended to Subsection 1896.70(f).  This section was further amended to clarify requirements with regards to awarding contracts to joint bidders.
Subsection 1896.62(f) was renumbered to Subsection 1896.70(g).  This section was further amended to clarify expectations for bidders regarding DVBE participation.  In subsection one, “in performance of” was repealed because performance only occurs with a contract.  This language was found to be redundant.  In subsection two, the bidder is required to provide percentages and equivalent dollar values to aid the contractor and awarding department to effectively establish achievement of participation goals.  Subsection three, further establishes that the bidder has conducted a detailed evaluation of the work to be performed in relation to all work to be completed under contract.  These amendments specify how the bidder will document the participation.  This regulation aids awarding departments’ ability to identify prior to contract award exactly how the bidder plans to achieve participation goals.
Note:  DVBE Certification, formerly Section 1896.70, was renumbered to Sections 1896.82 and 1896.84

TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS
In some cases, bidders have not clearly defined and awarding departments have not clearly established how a CUF will be performed by subcontractors.  This regulation eliminates ambiguity and perceptions about the bidder’s and contract awardee’s ability to achieve participation goals and comply with CUF requirements.  It also provides the state detailed information to thoroughly evaluate how each bidder intends to achieve participation goals.

ECONOMIC IMPACT ASSESSMENT/ANALYSIS

None conducted

EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY AFFECTING BUSINESS
None received.

REASONABLE ALTERNATIVES TO THE REGULATION AND THE AGENCY’S REASONS FOR REJECTING THOSE ALTERNATIVES

None identified.

Section 1896.71:

This newly adopted section creates a regulation for the definition of a commercially useful function (CUF) in M&VC Subsection 999.(b)(5)(B).  Prior to this proposal, the statute’s definition was the only source.  Reliance upon the statute has proven to be insufficient on its own to carry out the purpose of the statute.  Awarding departments and contractors are unsure who is responsible for monitoring CUF or making CUF determinations.  Some perceive that issuance of a certification equate to performance of a CUF.  When in fact, there is no CUF without a contract.  M&VC states; “providing services or goods that contribute to the contract requirement…”.  Therefore, the performance of a CUF can only be determined during the evaluation of bids and during the life of a contract.
CUF exists to ensure that subcontractor performance is directly related to the contract.  This regulation clarifies the responsibility of awarding departments with regards to CUF evaluation and requirements.  It provides a few factors to consider when establishing criteria and evaluating the performance of a CUF.  This regulation is necessary to provide guidance to awarding departments and contractors regarding what constitute the performance a CUF.
M&VC Subsection 999.(b)(5)(B)(i)(ii) is demonstrated in Section 1896.71.  This subsection clarifies that the subcontractor is required to perform the distinct elements of providing goods, manufacturing the product, or as a retail or wholesaler is intimately familiar with the retail products offered.  This is also demonstrated when the subcontractor proves financial risk and control of their portion of the contract.  Examples of this responsibility are paying for the materials with their own finances, negotiating price and determining the quality and quantity of the materials that will be used for their portion of the contract.  Actually using their own staff to perform subcontracted work meets this definition.
In some cases, contractors have sought to use subcontractors that did not provide any direct performance for the contract.  Ultimately, the contractor completed these contracts with its own forces or the subcontractor further subcontracted the work to be performed.  In the latter example, this is a CUF violation unless it is normal for the industry to further subcontract the work.
This section further documents how a business would demonstrate performance on a contract that is usual and customary for its business.  A license holder is specialized and cannot legally perform jobs requiring another license type.  This regulation intends to eliminate proposing usage of subcontractors for work that is unusual for the subcontractor’s daily operations.
TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS
CUF has been a very difficult area for awarding departments and contractors to define.  This regulation will aid each in identifying criteria which demonstrate the performance of CUF.

ECONOMIC IMPACT ASSESSMENT/ANALYSIS

None conducted.
EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY AFFECTING BUSINESS
None received.

REASONABLE ALTERNATIVES TO THE REGULATION AND THE AGENCY’S REASONS FOR REJECTING THOSE ALTERNATIVES

None identified.
Section 1896.72:

Contract Awards renumbered from Section 1896.64 to Section 1896.72.  Subsection 1986.72(a) formerly Subsection 1896.64(a), was further amended to repeal the Good Faith Effort (GFE) and require DVBE participation goals.

The GFE afforded contractors with the ability to contract with the state without meeting the DVBE participation goal.  The GFE required contractors to document attempts to partner with DVBEs.  Although DVBEs were listed in the GFE justification, many DVBEs claimed they were listed without their knowledge or permission.  The amendment to PCC Subsection 10115.2 requires awarding departments to discontinue accepting GFE justifications and award contracts to the lowest responsible bidder meeting DVBE participation goals.

Subsection 1896.64(b) was repealed.  Subsection 1896.72(b), a new section, communicates awarding department authority.  Awarding departments are required to develop plans for achieving DVBE participation goals.  After determining the best method for achieving participation, awarding departments shall exercise discretion.  Awarding departments are encouraged to identify contracts where there is an abundance of DVBEs.  In this case, awarding departments are encouraged to establish a higher participation goal.  In the absence of DVBEs, awarding departments are required by MV&C Subsection 999.12(b) to host outreach events and other feasible means to attract new vendors to fulfill the contracting need.  If identified, new vendors are encouraged to obtain DVBE certification to aid achievement of participation goals.  If new vendors are not identified, the participation goal may be minimal or none.
Some departments have expressed inability to achieve goals because there isn’t a vendor pool to fulfill the contract needs.  Outreach events support California’s promise to our veterans by increasing the participation of disabled veteran businesses in state contracting.  This transparency increases public awareness.  This will aid the state’s commitment to honor California disabled veterans who seek entrepreneurial opportunities.  As more disabled veterans return from war, it is important that California provide the same opportunities for those who seek self-reliance by gaining experience in business.
Disabled veterans express they are unable to obtain state contracts or are unaware of awarding department needs.  This regulation clarifies for awarding department their role in identifying opportunities for DVBE participation.  The regulation also establishes that awarding departments have the flexibility to determine various opportunities to achieve or exceed annual DVBE participation goals.
Subsection 1896.72(c) is a new section.  This section addresses the state’s conflict of interest statutes in PCC Sections 10410 and 10411.  This regulation defines the timeframes former state employees are required to wait before becoming eligible to contract with the state.  Employees that are no longer employed may not have access to conflict of interest policy and potential contracting officials may inadvertently enter into an illegal contract with a former state employee.  This section brings this potential statute violation to the attention of those involved.  It requires the former employee to disclose their status with the awarding department; and, it requires the awarding department to evaluate a former employee’s eligibility to contract with the state.
TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS
None prepared.
ECONOMIC IMPACT ASSESSMENT/ANALYSIS

None conducted.

EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY AFFECTING BUSINESS
None received.

REASONABLE ALTERNATIVES TO THE REGULATION AND THE AGENCY’S REASONS FOR REJECTING THOSE ALTERNATIVES

Section 1896.73:

Subsection 1896.64(c) was renumbered to Section 1896.73.  This section was further amended to enact M&VC Subsection 999.5(e).  The substitution process was amended to ensure that contractors and awarding department complete the necessary steps to substantiate approval of substitution request by the Office of Small Business and Disabled Veteran Business Enterprise Services (OSDS).  The OSDS has received a few complaints that DVBEs were not afforded the opportunities alleged by some contractors.  These DVBEs also stated that they were afraid to challenge the contractor for fear that they would be ostracized from future business opportunities.  The OSDS has also received complaints from contractors that DVBEs were not performing or increased pricing after being named as the subcontractor.  The OSDS learned that in most cases the contractor and subcontractor did not have any written agreements.
On occasion, the OSDS has contacted awarding departments to bring awareness to potential DVBE program violations and alleged illegal substitutions.  Some awarding department officials seem shocked or disapprove that the OSDS has the authority to management the substitution process.  Awarding departments have also expressed concern that a third party review will cause undue hardship, increase costs and delay projects for the awarding department and the contractor.

It is expected with the increasing number of contracts due to High Speed Rail, renovation or the building of the Administrative Offices of the Courts, and the Public Utility Commissions future usage of DVBEs may potentially lead to an increase in substitution requests.
TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS
None prepared.

ECONOMIC IMPACT ASSESSMENT/ANALYSIS

None conducted.

EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY AFFECTING BUSINESS
None received.  See above statement.
REASONABLE ALTERNATIVES TO THE REGULATION AND THE AGENCY’S REASONS FOR REJECTING THOSE ALTERNATIVES
Even though Section 1896.64 provides examples for substitution causes, it did not required contractors to provide evidence of its written contract with subcontractors.  DVBEs also claimed that some awarding departments refuse to discuss disagreements between the contractor and DVBE.  Some departments and DVBEs are unaware of the requirement for DVBE substitution hearings when the disabled veteran objects.  Elevating the approval of DVBE substitutions to the OSDS provides a neutral third party review of documentation supporting the substitution request.  Evaluation of this third party ensures DVBE subcontractors receive due process.  In the absence of a third party, the perception or the reality that an awarding department’s official failed to demonstrate fair and impartial treatment of the DVBE cannot be dispelled.

Section 1896.73 clarifies the substitution process.  It provides clear direction for contractors, subcontractors and the awarding department.  It also provides and protects DVBEs from frivolous substitutions.  The existing regulation, Subsection 1896.64(c), only requires the awarding department to provide notice to the DVBE.  Section 1896.73 requires the contractor to notify the DVBE and awarding department of the substitution request.  The existing regulation, Subsection 1896.64(c), does not require contractors to communicate with subcontractors regarding substitutions.  As a result, some DVBEs claim that the contractor has never mentioned their intent to obtain another subcontractor.

If the existing regulation, Subsection 1896.64(c) is used, DVBE complaints that the contractor failed to discuss dissatisfaction with their performance or provide notice of the substitution could be on the rise.  The third party review of Section 1896.73 will promote communication between the contractor and subcontractor, and, confirm  the state’s economic commitment to the DVBE program.

Section 1896.74:

Contract Approval was renumbered from Section 1896.60 to Section 1896.74.  Minor edits were made to improve clarity.
TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS
None.
ECONOMIC IMPACT ASSESSMENT/ANALYSIS

None conducted

EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY AFFECTING BUSINESS
None received.

REASONABLE ALTERNATIVES TO THE REGULATION AND THE AGENCY’S REASONS FOR REJECTING THOSE ALTERNATIVES

None identified.

Section 1896.75:

This section was amended to Special Requirements for Contracts that Include Rented Equipment, pursuant to M&VC Subsection 999.2.  This statute provides direction to awarding departments and the OSDS regarding rented equipment.  M&VC Subsection 999.2(e) precludes the state from counting DVBE participation towards the three-percent goal when funds are expended from equipment rented from equipment brokers.
Section 1896.75 clarifies for awarding departments and contractors that disabled veterans must establish that they own 51-percent of each piece of equipment under contract or be deemed an equipment broker.  This section combines all statutes which address the awarding department and contractor regarding disclosure of broker status prior to contract award.
It is critical that awarding departments identify equipment brokers bidding directly or indirectly on contracts that contain a DVBE participation goal.  The disclosure statement makes awarding departments aware of contractors’ equipment ownership status.  It promotes that contracts awarded to equipment brokers cannot be counted towards DVBE participation.  Precluding contracts with equipment brokers ensures that disabled veterans who own equipment receive the DVBE program benefit.
Note:  This section was formerly Contract Audits which was renumbered to Section 1896.77.

TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS
None.
ECONOMIC IMPACT ASSESSMENT/ANALYSIS

None conducted.
EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY AFFECTING BUSINESS
None received.

REASONABLE ALTERNATIVES TO THE REGULATION AND THE AGENCY’S REASONS FOR REJECTING THOSE ALTERNATIVES

None identified.

Section 1896.76:

This section was adopted and is a new regulation to clarify the requirement to maintain the participation goal when the contract is modified.  Contract modifications usually increase the dollar value which potentially can result in a decrease in the contract participation goal.  The purpose of this regulation ensures that the awarding department and the prime contractor are aware of their responsibility to meet the contract’s level of participation regardless of the modifications.  The benefit is that DVBEs are assured to receive the participation percentages even for modified contracts.  The result also ensures that the state meets or exceeds the minimum participation goal.
TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS
None.
ECONOMIC IMPACT ASSESSMENT/ANALYSIS

None conducted.
EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY AFFECTING BUSINESS
None received.

REASONABLE ALTERNATIVES TO THE REGULATION AND THE AGENCY’S REASONS FOR REJECTING THOSE ALTERNATIVES

None identified.

Section 1896.77:

This subsection was adopted and contains Contract Audits which was formerly Section 1896.75.  Contract Audits was amended to eliminate the Good Faith Effort.  In addition, the language was further amended for clarity.  The benefit is all contracting regulations are consolidated to one location.
TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS
None.
ECONOMIC IMPACT ASSESSMENT/ANALYSIS

None conducted

EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY AFFECTING BUSINESS
None received.

REASONABLE ALTERNATIVES TO THE REGULATION AND THE AGENCY’S REASONS FOR REJECTING THOSE ALTERNATIVES

None identified.

Section 1896.78:

This section is adopted.  Reporting Participation Goals was formerly Section 1896.90.  It has been amended pursuant to M&VC Subsection 999.5(d).  Additional subsections have been added to promote understanding for what can and cannot be reported.
Subsection 1896.78(a) was formerly 1896.90.  This subsection amended to promote clarity and to aid awarding departments to meet participation.  The sentence, “For contracts awarded without a participation goal, the awarding department may report each eligible business represented in the contract,” gives awarding departments the discretion to report known participation.  The amended regulation requires participation be identified and reported regardless of the absence of a participation goal.  The last sentence, “If it is unknown whether the business is a certified DVBE, the award(s) must be reported as not qualified,” was repealed to ensure all participation is counted.  This requires awarding departments to determine certification status of prime and subcontractors whether or not solicitations include participation goals.  Counting all participation will support the state’s goal to achieve the highest level of participation.
Subsection 1896.78(b-d) was adopted to make specific when DVBE participation goals cannot be counted.  It clearly states that participation cannot be counted when the DVBE is an equipment broker; the DVBE failed to submit the required declaration; or when a business is no longer certified.  Therefore, if a business is eligible at bid opening it also requires the businesses to be eligible upon contract award.  This provision requires the state, prime contractors and subcontractors to take appropriate action to ensure certified businesses remain in good standing.  This focus will promote understanding that the business or businesses which qualify for participation goals must not only comply with requirements to qualify for contract award, they must also be in compliance with all certification requirements for the life of the contract.
Subsection 1896.78(e) was adopted to ensure that prime contractors notify awarding departments that they have issued payments to subcontractors.  This subsection is in response to substantiated complaints that many DVBE subcontractors were not paid by contractors upon completion of contracts.  In this example, awarding departments have claimed participation based upon subcontractor status.  Prime contractors have received the benefit of contracts that they would not have received without the participation of the subcontractor.  In spite of this, the business that is the primary factor may not have been compensated for its performance.  Contractors shall certify in writing to the awarding department that subcontractors have received payment.
The contractor’s certification shall notify awarding departments the total amount the contractor received; identifies the subcontractors, payment each subcontractor received; and, a statement under penalty of perjury that each subcontractor was paid in full.  Penalties shall be assessed for providing false information.  These penalties are intended to discourage receipt of false information.
Subsection 1896.78(f) requires awarding departments to maintain copies of the contractor’s written statement.  The report shall be maintained in accordance with records management practices for contracts.  Retention of reports provides awarding departments with a record of the closing payment to subcontractors.  This record is useful should it be necessary for an awarding department to respond to any allegations that a subcontractor did not receive payments as reported by the contractor.
TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS
None.
ECONOMIC IMPACT ASSESSMENT/ANALYSIS

None conducted.
EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY AFFECTING BUSINESS
None received.

REASONABLE ALTERNATIVES TO THE REGULATION AND THE AGENCY’S REASONS FOR REJECTING THOSE ALTERNATIVES

None identified.

Section 1896.80:

This section was amended to Forms, formerly Section 1896.95, and subsequently renamed Application.  It communicates the types of applications required to apply for certification.  An application form, Standard 812 (Rev. 12/2012), must be provided when an electronic application has not been submitted.  Additional documents to support the application are also required.  The application form provides applicants an option to electronic filing.  The electronic application gives applicants an opportunity to upload additional documents to substantiate eligibility.  Electronic applications replace costs associated with copying and postage.
TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS
None.
ECONOMIC IMPACT ASSESSMENT/ANALYSIS

None conducted.
EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY AFFECTING BUSINESS
None received.

REASONABLE ALTERNATIVES TO THE REGULATION AND THE AGENCY’S REASONS FOR REJECTING THOSE ALTERNATIVES

None identified.

Section 1896.81:

This section was adopted to communicate Eligibility for Certification as a DVBE.  The OSDS has the sole authority to determine eligibility of applicants for state certification.  It communicates the requirements that applicants must meet to receive certification.  Applicants that do not meet these requirements do not receive the added benefits of contracting incentives.
Section 1896.81establishes the requirements for meeting and maintaining DVBE eligibility.  Subsection 1896.81(a) communicates the core eligibility requirements a business must establish to receive certification.  Subsection 1896.81(b) through (f) institutes the criteria used to determine ownership.  Subsection 1896.81(g) looks closely at the businesses profit distributions.  Each disabled veteran (DV) shall receive profit distributions that are usual and normal of any business.  This requirement protects the interest of the DV by ensuring that the DV receives all economic benefits that come with majority ownership.  Subsection 1896.81(h) through (m) establishes that the DV shall actively exercise and maintain management and control of the business.
Subsection 1896.81(n) through (p) further protects the DVs ownership and control of the business by setting parameters for acceptable and unacceptable business practices of the non-majority owners.  In some cases, the OSDS has found that the non-majority owner possesses the experience, licensing, and has established industry business relationships.  In many cases, the non-majority owner may be close to outgrowing the small business program.  In their effort to maintain certification status, they find a DV figurehead to become the majority owner.  The certification criteria, application and supporting documents intend to rule out de facto ownership and control by non-majority owners.
TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS
Since 2003 there have been 16 DVBE suspensions.  These cases required an investigation to determine if the DVBE was in compliance with established criteria for certification.  The investigations substantiated program abuse.  These regulations reflect language regarding the distinct roles the OSDS and awarding departments are to utilize when investigating reported allegations of suspected program abuse.
ECONOMIC IMPACT ASSESSMENT/ANALYSIS

None conducted.
EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY AFFECTING BUSINESS
None received.

REASONABLE ALTERNATIVES TO THE REGULATION AND THE AGENCY’S REASONS FOR REJECTING THOSE ALTERNATIVES

None identified.

Section 1896.82:

This section was adopted to communicate Responsibilities of the DVBE Applicant and DVBE.  Section 1896.82 identifies many of the requirements that applicants and DVBEs must provide to establish that they meet or have met the requirements to receive or maintain certification.  Segments of DVBE Certification, formerly in Section 1896.70, are amended to this section.
Subsection 1896.82(a) and (b) used in conjunction with Section 1896.80, Application, establish the application, which is incorporated by reference;  requirements and the documentation that must be submitted, electronically or by paper, to be considered for certification.  Historically, applicants have voiced frustration regarding numerous requests for additional information.  This regulation eliminates confusion, promotes California’s goal of transparency and may streamline the certification processing time.  The OSDS strives in providing effective and timely service to applicants who desire certification.  Clear communication regarding support documents to submit with an application aid in processing timeframes.
Subsection 1896.82(c) through (f) describes the DVBE responsibilities to complete in order to maintain certification and what is required when a DVBE has changes in its business.  Additionally, it documents if DVs have a change in their service-connected disability rating, a new Award of Entitlement letter is required.  If a DVBE fails to provide updated information regarding the business, it may lead to a host of problems, including but not limited to:  1) poor communication which may involve changes in law, program and policy changes, certification correspondence and outreach events; and 2) business no longer meets eligibility criterion.  Failure by the DVBE to notify the OSDS of changes may jeopardize their continued certification pursuant to statute and impact contracting opportunities.
Statute mandates the DVBE submit federal tax returns and amendments to OSDS upon filing with the Internal Revenue Service.  Subsection 1896.82(g) instructs the DVBE of this requirement.  The regulation assists in validating that the disabled veteran is the majority owner of the business.  This requirement confirms the DVBE remains in compliance with certification eligibility.  Discrepancies of ownership during review of federal tax returns may be addressed during the certification period versus renewal time.  This may ensure there is no lapse in the business’ certification.
Subsection 1896.82(h) implements the DVBE responsibilities to notify changes in its ownership in order to maintain certification.  It instructs and holds the DVBE accountable to submit the necessary documents for an evaluation of continued eligibility.  In many cases, the change in ownership has not been identified until the business initiates renewal.  This regulation places the obligation on the DVBE to immediately report ownership revisions.  Failure to report ownership changes may jeopardize their certification, impact contracting activities and escalate to allegations of program abuse.
Additionally, this section addresses the permanent disability or death of the majority DV owner.  It defines the DVBE designation shall remain active for existing contracts when certain conditions have been verified with supporting documentation.  The designation may not exceed three years and does not allow the DVBE to be awarded additional contracts.  During this time, the DVBE has the opportunity to consider restructuring the business and apply for new certification.  Awarding departments benefit from this regulation as they are afforded an opportunity to continue to utilize the DVBE and qualify for participation.
Subsection 1896.82(i) holds the DVBE accountable to perform a commercially useful function ascertained by awarding departments.  In many reported cases, DVBEs obtained contracts outside of their field of expertise and/or industry.  The contract was redirected to other businesses or individuals that completed the work.  It is imperative awarding departments assure a DVBE completes the scope of work in a contract and is not an extra participant.
Subsection 1896.82(j) affords the DVBE the opportunity to withdraw their certification.  The DVBE is mandated to maintain certification requirements.  When the business no longer is in compliance, the DVBE must immediately inform awarding departments and the OSDS.  There is no functionality in the database to monitor when a business no longer meets certification requirements.  The DVBE has the ability to update their profile without a certification review.  Frequently upon renewal, it has been discovered the DVBE no longer meets eligibility due to changes during the certification period.  Because of system limitations, limited resources and volume of DVBEs, this regulation places the responsibility of maintaining certification requirements with the DVBE.
Subsection 1896.82(k) clarifies DVBE applicants are responsible for renewing certifications whether or not a renewal notice is received.  Renewals may not be submitted earlier than 90 calendar days before certifications expire.  DVBE renewals may be started online.  Renewal notices are issued only as a courtesy.  By clearly informing DVBEs of their responsibility for renewals, it will ensure businesses seeking continued certification take action accordingly.  It further clarifies that applicants with an expired certification cannot submit a renewal application.
1896.82(l)(1) through (6) establishes grounds for DVBE revocation.  The following are grounds for revolution: failure by a DVBE to respond to requests for documentation timely; to maintain certification, to submit required federal tax returns; and remain active with the California Secretary of state.  Additionally, if a business is suspended from state contracting activities the DVBE shall be revoked.  This regulation is necessary to promote communication and understanding between the public and DGS-OSDS regarding revocations.  It may minimize a DVBE questioning why their business was revoked. Currently, the regulations do not contain a section with revocation actions.  
TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS
None.
ECONOMIC IMPACT ASSESSMENT/ANALYSIS

None conducted.
EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY AFFECTING BUSINESS
None received.

REASONABLE ALTERNATIVES TO THE REGULATION AND THE AGENCY’S REASONS FOR REJECTING THOSE ALTERNATIVES

None identified.

Section 1896.83:

This section was adopted to illustrate the Determination of Intent to Perform a Commercially Useful Function (CUF) pursuant to M&VC Subsection 999.(b)(5)(B).  This regulation memorializes the OSDS and awarding department roles regarding CUF.  For certification purposes only, supporting documentation is assessed to determine the intent of a business to do a CUF.  This regulation distinguishes between the evaluation of the intent to perform a CUF for certification and the performance of CUF on contracts.
Historically, awarding departments and the public believed that the state certification equated to a CUF determination.  CUF is solely based on performance. Therefore, the performance of CUF can only be validated by awarding departments during the bidding process and contract performance.

TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS
This regulation clarifies the OSDS role as it pertains to CUF.
ECONOMIC IMPACT ASSESSMENT/ANALYSIS

None conducted.

EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY AFFECTING BUSINESS
None received.

REASONABLE ALTERNATIVES TO THE REGULATION AND THE AGENCY’S REASONS FOR REJECTING THOSE ALTERNATIVES

None identified.  

Section 1896.84:

This section was adopted to establish Certification by the OSDS.  This regulation communicates when a business meets eligibility requirements it may be issued certification.  It provides the ability to develop program policies and practices that protect the interest of the DVBE.  It establishes the role of OSDS in granting, overseeing and administering certifications.  This formatting structure is consistent with the small business regulations.
Subsection 1896.84(a) states if a business must meet all eligibility criterion, pursuant to Sections 1896.81, 1896.82 and 1896.83, it shall be certified.  Subsection 1896.84(b) establishes consistent and standardized certification timeframes.  It provides OSDS discretion, on a case by case basis, to issue a certification period less than the developed standardized timeframes.  In the past, certification timeframes were more subjective and not completely documented for the public.  This caused frustration and confusion amongst the DVBE community.  By creating and applying structured timeframes issues and concerns may be alleviated.  Timeframes were based on consideration and requirements, including but not limited to, statute, business growth, SB certification, and program concerns.  If a business possesses dual certifications, the dates are intentionally synchronized to expire on the same month and year.  This benefits the DVBE to ensure both certifications are renewed timely and the evaluation for continuing certifications are completed simultaneously.
Subsection 1896.84(c) requires the OSDS to informed applicants and DVBEs of certification decisions in writing.  In addition, it requires a certification status update in the database.  This is beneficial and vital to a business engaged in a pending solicitation.  Awarding departments can quickly determine the status of a business by conducting a search of the data base.  This quick inquiry may contribute to a DVBE being successful in obtaining a contract.
Subsection 1896.84(d) clarifies, pursuant to statute; a business certified by other governmental agencies may be certified by the OSDS.  Discretion is provided to the administering agency regarding whether the certification is accepted.  Statute defines certification criteria used by other governmental agencies must be as stringent as that used the by the OSDS.  Businesses possessing a certification by another governmental agency presume the immediate issuance of a certification by the OSDS.  This misunderstanding leads to confusion, mistrust and complaints by businesses.  This regulation will clarify that the OSDS has the sole discretion of accepting certification by other governmental agencies.
Subsection 1896.84(e) identifies some of the reasons why a business is denied certification.  It is the business’ responsibility to provide support documents to verify it meets established certification criteria.  The business shall submit the information within determined timelines.  In the past, it was not uncommon to contact the business numerous times to request and obtain support documents.  The practice caused frustration on behalf of the business and added to a prolonged certification decision.  Additionally, if it is determined the certification criteria enforced by other governmental agencies does not meet the level used by the -OSDS, the state is not obligated to issue state certification.
Subsection 1896.84(f) details that additional information and information on file will be requested and reviewed with every application.  In the past if documents were not requested, the current review can initiate requests for more information to update and process the file.  This regulation is important to inform applicants and certified businesses that with each certification review additional documents may be required.
TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS
None prepared.
ECONOMIC IMPACT ASSESSMENT/ANALYSIS

None conducted.

EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY AFFECTING BUSINESS
None received.

REASONABLE ALTERNATIVES TO THE REGULATION AND THE AGENCY’S REASONS FOR REJECTING THOSE ALTERNATIVES

None identified.  
Section 1896.85:

This section was repealed.  Appeal of Determination – DVBE was renumbered to Section 1896.95.
TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS.

None.
ECONOMIC IMPACT ASSESSMENT/ANALYSIS

None conducted

EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY AFFECTING BUSINESS

None received.

REASONABLE ALTERNATIVES TO THE REGULATION AND THE AGENCY’S REASONS FOR REJECTING THOSE ALTERNATIVES

None identified.

Section 1896.88:

This section was adopted to address Unlawful Certification and Contracting Activities.  It provides the public with a sense of the behaviors that the state finds to be unlawful.  Subsection 1896.88(a) addresses certification fraud and Subsection 1896.88(b) discusses fraudulent contracting activity.  The examples identified in Section 1896.88 are not a complete or all inclusive list of inappropriate behaviors.  These behaviors lead to actions established in Article 4: Enforcement and Sanctions.
The state is required to provide notice as a deterrent to unlawful behavior.  The goal is to ensure that the public is aware of the seriousness of unlawful gain of a certification or contracts that the contractor was not legally entitled.  This regulation provides public notice that these types of behaviors will be treated as unlawful activities.

It is hoped that this section will be a deterrent to potential unlawful behavior; however, if not, it provides examples to aid the public and state departments in identifying unlawful activity.
TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS
None.
ECONOMIC IMPACT ASSESSMENT/ANALYSIS

None conducted

EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY AFFECTING BUSINESS
Refer to the Initial Statement of Reason, September 19, 2011, top of Page 26, Bates Stamp Page 000035.

REASONABLE ALTERNATIVES TO THE REGULATION AND THE AGENCY’S REASONS FOR REJECTING THOSE ALTERNATIVES

None identified.

Section 1896.90:

This section was renumbered to Enforcement.
This section addresses actions the state will take against applicants and certified businesses that do not qualify for certification, contract awards, or due to fraudulently obtained certifications and contracts.
Subsection 1896.90(a) addresses the state’s authority to deny applications and revoke certifications when a business is no longer eligible.  The state will provide written notice of its intent.  The state will also provide applicants and certification holders the option to appeal decisions.

Subsection 1896.90(b) addresses the state’s authority to suspend businesses and certified businesses from contracting with the state for fraudulent activity. The section makes clear that the affected business, including and not limited to, business affiliates and the principals of the business will also be suspended from state contracting.  This makes clear that the suspension applies to any new businesses later formed by any of the aforementioned.  Refer to the statute, M&VC Subsection 999.9(c) for suspension durations.  This section further establishes that cases may be referred to the Attorney General’s Office for sanctions.

These sections communicate the seriousness of fraudulent behavior.  The effects far exceed the loss of certification.  Not only will the certification revocation term equal the suspensions term, there may be monetary losses and the recommendation for civil and criminal actions.
Note:  This section was formerly Reporting Participation Goals which has been renumbered to Section 1896.70.

TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS
None.
ECONOMIC IMPACT ASSESSMENT/ANALYSIS

None conducted

EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY AFFECTING BUSINESS
None received.

REASONABLE ALTERNATIVES TO THE REGULATION AND THE AGENCY’S REASONS FOR REJECTING THOSE ALTERNATIVES

None identified.

Section 1896.91:

This section was initially adopted and titled as Investigations.  It has been amended to Investigations and Reporting Requirements.  The first paragraph from the former Section 1896.80, Adjudicatory and Investigatory Procedures, was amended to introduce this section.
Previously proposed Subsection 1896.92(b) was amended to Subsection 1896.91(a) because Reporting Requirements and Investigations are more compatible than Reporting Requirements and Sanctions.  Subsection 1986.91(a) communicates the role and responsibilities for awarding departments, the OSDS and Attorney General’s Office.  This section establishes that awarding departments, the OSDS and the Attorney General’s Office are instrumental in responding to program abuse.

Previously proposed Subsection 1896.92(c) was amended to Subsection 1896.91(b) because Reporting Requirements and Investigations are more compatible than Reporting Requirements and Sanctions.  In addition, the second paragraph of the former Section 1896.80 was amended to this section.

This section guides awarding departments regarding responsibilities to address allegations of program abuse.  Currently, some departments are unsure how to proceed with addressing discovery of fraud or allegations of program abuse reported by members of the public.  Since awarding departments have dealt or deal directly with the accused, it is the awarding department’s responsibility to thoroughly investigate, analyze contracting records, and recommend an appropriate action to the OSDS within 60 business days.  This section clearly communicates the expediency of addressing program abuse allegations.
Subsection 1896.91(c) is newly adopted.  This section communicates the OSDS will acknowledge receipt of reports submitted by awarding departments within three business days.  When the OSDS must take a certification action due to the awarding department’s discovery, the awarding department’s recommended action may not be issued until after the certification revocation has occurred.  The certification action may delay the pending action up to six months due appeals for the certification decision.
Subsection 1896.92(d) was amended to Subsection 1896.91(d) then further amended because Reporting Requirements and Investigations are more compatible than Reporting Requirements and Sanctions.

This section establishes that contract related allegations submitted to the OSDS will be redirected to the appropriate awarding department for investigation.  It also gives the OSDS the authority to approve or deny awarding department requests for extensions when the 60 business day may be exceeded.  Extensions provide for a thorough investigation and evaluation of the more complex contracting activities.

TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS
None.
ECONOMIC IMPACT ASSESSMENT/ANALYSIS

None conducted

EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY AFFECTING BUSINESS
None received.

REASONABLE ALTERNATIVES TO THE REGULATION AND THE AGENCY’S REASONS FOR REJECTING THOSE ALTERNATIVES

None identified.

Section 1896.92:

This section was initially adopted as Sanctions and Reporting Requirements.  It was amended to Sanctions.  It establishes the OSDS’ oversight and authority to recommend and enforce sanctions.  This section establishes that the OSDS is instrumental in monitoring sanction terms for businesses and affiliated individuals.  It also establishes that the OSDS has the authority to determine when certification can be applied for and when contracting with the state can resume.

TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS
None.
ECONOMIC IMPACT ASSESSMENT/ANALYSIS

None conducted

EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY AFFECTING BUSINESS
None received.

REASONABLE ALTERNATIVES TO THE REGULATION AND THE AGENCY’S REASONS FOR REJECTING THOSE ALTERNATIVES

None identified.

Section 1896.95:
This section, formerly Forms, was adopted for Appeal of Certification Denial or Revocation, and/ or Suspension from Contracting Activities.
Appeals of certification decisions and suspensions from contracting with the state are two distinct actions.  Certification applications for new and renewing applicants may be denied.  An existing certification may be revoked.  A business can be suspended from contracting with the state regardless of certification status.  Certification actions (denials or revocations) and suspension actions may be appealed.
Subsection 1896.95(a) establishes that all certification decisions or suspension actions are final unless appealed by the due date.  This section also gives the DGS Directory authority to grant an appellant additional time to submit an appeal for extenuating circumstances.

Subsection 1896.95(b) establishes that appeals must be formal.

Subsection 1896.95(c)(1-2) establishes that the grounds for appeals due to certification denial and revocation.  In each case, appeals must establish that the decision, which was based upon records at the time of the decision, was incorrect.  Any new evidence which may change the decision must be submitted with a new application.  If an appeal was submitted it must be withdrawn prior to submission of a new application.
Subsection 1896.95(c)(3) establishes that any business that is suspended from contracting with the state also has a right to appeal.  The appeal must establish that the evidence does not warrant the action.
Subsection 1896.95(d) defines situations where a business does not have a right to an appeal.  

Subsection 1896.95(e) establishes the DGS Director or designee with the authority to dismiss appeals submitted governed by Subsection 1896.95(d).  There is no further appeal option.  This decision is final.

Subsection 1896.95(f) directs the DGS Director or designee to submit appeal governed by Subsection 1896.95(c) to the Office of Administrative Hearings.

Note:  The Forms section was renumbered to Section 1896.80 and subsequently renamed Application.

TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS
None.
ECONOMIC IMPACT ASSESSMENT/ANALYSIS

None conducted

EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY AFFECTING BUSINESS
None received.

REASONABLE ALTERNATIVES TO THE REGULATION AND THE AGENCY’S REASONS FOR REJECTING THOSE ALTERNATIVES

None identified.  Regulations to communicate grounds for appeal are necessary to ensure businesses understand their right to appeal and the conditions in which to file an appeal.

Section 1896.96:
This section was adopted and established as Appeal Hearings.  This section communicates that all hearings will be conducted in accordance with the Administrative Procedures Act.  It further communicates the Administrative Law Judge’s authority and discretion regarding appeal hearings.
TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS
None.
ECONOMIC IMPACT ASSESSMENT/ANALYSIS

None conducted

EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY AFFECTING BUSINESS
None received.

REASONABLE ALTERNATIVES TO THE REGULATION AND THE AGENCY’S REASONS FOR REJECTING THOSE ALTERNATIVES

None identified.

Section 1896.97:
This section was adopted to communicate the Administrative Law Judge’s and the OSDS’ subsequent actions in response to appeal decisions.  The Administrative Law Judge has the sole authority to issue decisions to deny or grant certification appeals.  The Administrative Law Judge (ALJ) also has the sole authority to decide whether or not a business will receive a suspension from contracting with the state.

Subsection 1896.97(a) directs the ALJ to grant or deny appeals relating to certification denials.  It also directs the OSDS to certify businesses when the ALJ grants the appeal.

Subsection 1896.97(b) directs OSDS to postpone revocation actions until the ALJ’s decision.  As a result, active certifications will remain valid until the ALJ denies the appeal.

Subsection 1896.97(c) directs the ALJ to grant or deny suspension appeals.  The ALJ also has the authority to impose fines and sanctions beyond those recommended in the suspension action when the appeal is denied.

TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS
None.
ECONOMIC IMPACT ASSESSMENT/ANALYSIS

None conducted.
EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY AFFECTING BUSINESS
None received.

REASONABLE ALTERNATIVES TO THE REGULATION AND THE AGENCY’S REASONS FOR REJECTING THOSE ALTERNATIVES

None identified.

Section 1896.98:
This section, Definitions, has been renumbered to Section 1896.62.  This section is also repealed.
TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS

None.

ECONOMIC IMPACT ASSESSMENT/ANALYSIS

None conducted.

EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY AFFECTING BUSINESS

None received.

REASONABLE ALTERNATIVES TO THE REGULATION AND THE AGENCY’S REASONS FOR REJECTING THOSE ALTERNATIVES

None identified.

Section 1896.99.100:

This section was amended to enact minor changes.  It also now complies with the rule for writing numbers smaller than 10.
TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS

None.

ECONOMIC IMPACT ASSESSMENT/ANALYSIS

None conducted.

EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY AFFECTING BUSINESS

None received.

REASONABLE ALTERNATIVES TO THE REGULATION AND THE AGENCY’S REASONS FOR REJECTING THOSE ALTERNATIVES

None identified.

Section 1896.99.120:

This section was amended to enact minor changes.  It also now complies with the rule for writing numbers smaller than 10.
TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS

None.

ECONOMIC IMPACT ASSESSMENT/ANALYSIS

None conducted.

EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY AFFECTING BUSINESS

None received.

REASONABLE ALTERNATIVES TO THE REGULATION AND THE AGENCY’S REASONS FOR REJECTING THOSE ALTERNATIVES

None identified.

