DEPARTMENT OF GENERAL SERVICE

PROCUREMENT DIVISION

OFFICE OF SMALL BUSINESS AND DVBE SERVICES

INITIAL STATEMENT OF REASONS – SECOND REVISION
(May 19, 2015)
UPDATE TO THE REVISED INITIAL STATEMENT OF REASONS DATED FEBRUARY 9, 2015
The Department of General Services (DGS) proposes to adopt, amend and repeal the California Code of Regulations (CCR), Title 2, Division 2, Chapter 3, Subchapter 8, Office of Small Business Procurement and Contracts, Section 1896 – 1896.22.  This CCR is also known as the Small Business (SB) Regulations. 

This regulatory revise provides rules to enact chaptered legislation from 2005 through 2012.  The SB regulations have not received a detailed revision since 2007.  In 2010, the SB regulations were modified to only reflect an increase in the gross annual receipts threshold for SB and Microbusinesses.  Revisions and reorganization are necessary since codes references, terms and definitions have become obsolete.  These regulations establish logical, rational, fair and impartial practices to carry out the state’s commitment to small business contracting opportunities.  These regulations are necessary to administer the program and to protect California’s small businesses.

This document is an amendment to the Revised Initial Statement of Reasons dated February 9, 2015.  

SUMMARY AND RESPONSE TO COMMENTS RECEIVED DURING THE 45-DAY COMMENT PERIOD OF DECEMBER 26, 2014, THROUGH FEBRUARY 9, 2015
COMMENT NUMBER ONE:  Mr. Mario Solis, Department of Transportation, provided the following three comments:
1. Recommended clarification to definition of subcontractor in subsection 1896.4(ll)(2) be more consistent with the definition within the Disabled Veteran Business Enterprise (DVBE) regulations.

Response:  The comment was considered and the subsection was modified.  Subsection 1896.4(ll)(2) is changed and now reads: “(2) For all other contracts, a subcontractor is a supplier, manufacturer and/or service provider that performs any part of a contract by contracting directly with a prime contractor.” 
2. Recommended improved consistency of terminology regarding “small business, subcontractor and supplier”.  If requirements apply to all certified small businesses, then using the “small business” descriptor should be sufficient.  
Response:  The comment was not accepted as no specific section within the proposed SB regulations was identified where the terms are used interchangeably.  
3. Recommend to consider revising section titles [specific section number not specified] that refer to a subcontractor if the sections apply to all small businesses.  The title of “Application of the Small Business and Non-Small Business Subcontractor Preferences was identified as an example.
Response:  The comment was not accepted as no specific section numbers beyond the example provided were identified.  Although Government Code section 14838(b) reads “Provide for small business preference, or nonsmall business preference…” the reference within the State Contracting Manual (SCM) uses the term with the word “subcontractor”.  The SCM is the state’s primary resource in providing contracting information and guidance to awarding departments.  As such, the term is more commonly understood and known with the word “subcontractor” included in terms and phrases.  No change was made to the regulation.

COMMENT NUMBER TWO:  Ms. Gloria Anderson, CalVet, submitted several comments.  All comments are reflected within this section.

1. Recommended the deletion of a comma after the word “bidding” in subsection 1896.4(mm).

Response:  The comment was accepted.  The comma was deleted from the proposed regulations in subsection 1896.4(mm). 
2. Recommended replacing “Department” with “OSDS” in subsection 1896.6(a)(1).   
Response:  The comment is accepted.  The word “Department” was replaced with “OSDS” in subsection 1896.6(a)(1). 
3. Recommended the reference to section “1896.143” be changed to “1896.13” in subsection 1896.6(a)(1).     

Response:  The comment was not accepted.  The section number was formatted with a strikethrough in the number “4” and the number “3” was added.  No change to the proposed regulation was made.

4. Recommended deletion of subsection 1896.9(a) in its entirety.  The justification provided was that the SB program does not allow for the establishment of a SB participation goal as the DVBE program does on a contract by contract basis. 
Response:  The comment is accepted.  DGS concurs with the rationale provided.  Subsection 1896.9(a) was deleted from the regulations and the section numbering was subsequently reformatted to accommodate the change.
5. Recommended subsection 1896.9(e) be changed to read “Upon completion of a contract for which a commitment to achieve a specified level of small business sub-contractor participation was made, the contractor shall certify in writing to the awarding department the actual percentage of small business sub-contractor participation achieve”.   

Response:  The comment is non-substantial.  The comment proposes the same concept described in the proposed regulations.  However, in reviewing the subsection the proposed text was modified for clarity.  The proposed regulation was changed to reflect “Upon completion of a contract, a contractor that committed to a specified level of small business subcontractor participation shall certify in writing to the awarding department the actual percentage of small business subcontractor participation.”  Because of changes to the section, the subsection number was changed from 1896.9(e) to 1896.9(d).
6. Recommended replacing “Department” with “OSDS” in subsection 1896.10(e). 
Response:  The comment is accepted.  The word “Department” was replaced with “OSDS” in subsection 1896.10(e). 
7. Recommend clarification of language in subsection 1896.11(b); however, no suggested language was provided.  

Response:  No recommendation was provided to the proposed language.  However, in reviewing this subsection the proposed text was modified for clarity.  The proposed regulation in subsection 1896.11(b) was changed to read “A business certified by other governmental organizations pursuant to § 1896.15, may seek small business certification.  The applicant shall use the state’s application and meet the state’s eligibility requirements.”  
8. Recommended replacing “Department” with “OSDS” in subsection 1896.12(a)(5)(A)(2).  
Response:  The comment is non-substantial.  Government Code subsection 14837(d)(3) states “The director shall conduct a biennial review of the average gross receipt levels specified in this subdivision and may adjust that level…on other applicable criteria.”  Government Code section 14839 established within the DGS the OSDS and its authority to develop rules and regulations in the administration of the certification program.  Pursuant to Government Code section 14839.1, OSDS has the sole responsibility for certifying and determining the eligibility of small businesses and microbusinesses.  DGS defers to the OSDS for conducting the biennial review of gross annual receipts levels.  The comment essentially states the same concept already in the proposed regulations.  No change was made to the regulation.
9. Recommended the last sentence in subsection 1896.12(a)(5)(A)2 read “Calculation of gross annual receipts of the business may not be further adjusted to reflect ownership percentages by individuals.”

Response:  The recommendation is accepted with a minor change.  The proposed regulation was amended to clarify and read “Calculation of gross annual receipts of the business may not be further adjusted to reflect individual ownership percentages.”
10. Recommended replacing “Department” with “OSDS” in subsection 1896.12(b)(1).

Response:  See Response 8 above.  No change was made to the regulation.

11. Recommended lettering format to delete subsection 1896.12(c).  
Response:  The comment was not accepted.  The lettering format is correct as reflected in the proposed regulations.  No change was made to the regulation.

12. Recommended deleting “business concern” in subsection 1896.12(c)(7).
Response:  The comment was accepted.  The phrase “business concern” was deleted in subsection 1896.12(c)(7). 

13. Recommended a typo of “30” in front of the word “Should” be deleted in subsection 1896.13(b) 

Response:  The comment was accepted.  The number “30” was deleted from the proposed regulations.  

14. Recommended the words “include documents” in subsection 1896.13(b) be deleted.

Response:  The comment was accepted.  The words “include documents” were deleted in subsection 1896.13(b).
15. Recommended replacing “Department” with “OSDS” in subsection 1896.19(a).
Response: The comment was accepted.  The word “Department” was replaced with “OSDS” in subsection 1896.19(a).
16 Recommended replacing “Department” with “OSDS” in subsection 1896.19(b).

Response:  The comment was accepted.  The word “Department” was replaced with “OSDS” in subsection 1896.19(b).
17. Recommended replacing “Department” with “OSDS” in subsection 1896.22.

Response: The comment was accepted.  The word “Department” was replaced with “OSDS” in subsection1896.22.
COMMENT NUMBER THREE:  Mr. Kaminski, Department of Water Resources (DWR),  submitted several comments.  All comments are reflected within this section.
1. Commenter stated “As DGS is aware, DWR has historically taken the position that, as a state agency having independent State Contract Act authority, and by virtue of various statutes, including Public Contract Code (PCC) §§ 10106, 10107 and 10295(c)(1), DWR is not subject to DGS’s regulations respecting SBs on its construction contracts.”  Two additional statutes identified to support his position included:  PCC §§ 4100 and Water Code § 11554.  The commenter recommended section 1896 have the following text added at the end of the section “The regulations in this subchapter apply only to contracts subject to the jurisdiction of DGS.”

Response:  The comment was not accepted.  Awarding departments are to exercise legal interpretation of competing laws and regulations.  No change was made to the regulation.
2. Recommended OSDS be the entity to make determination whether a SB performs a commercially useful function (CUF) in subsection 1896.4(m).
Response:  The comment was not accepted.  CUF determination may only be determined by contractual performance.  CUF is not a certification eligibility requirement.  As such, it is not the OSDS responsibility to determine if a business can perform a CUF.  No change was made to the regulation.
3. Recommended adding “as defined in § 1896.4(o)” at the end of the sentence for the definition of “contract” in subsection 1896.62(p).  
Response:  The comment is accepted with a minor correction.  The subsection was incorrectly identified as 1896.62(p).  The correct subsection is 1896.4(p).  The definition of “contractor” was modified to include “…as defined in § 1896.4(o).”
4. Recommended the definition of frivolous in subsection 1896.4(v)(2) be changed to read “It does not assert a rational argument based upon the evidence, regulations and law, upon which the appeal is based.”  The change would make the definition more consistent with the DVBE regulations.
Response:  The recommendation was not accepted.  The definition in subsection 1896.4(v)(2) informs stakeholders that an appeal shall be based on the application and support documents.  These documents are the basis for the certification denial decision.  OSDS supports consistency between the SB and DVBE certification programs, where appropriate.  In reviewing the DVBE regulation definition, OSDS developed improved language for clarity in the proposed SB regulations.  No change was made to the regulation.
5. Recommended the definition of “subcontractor” in subsection 1896.4(ll)(2) be changed to read “For all other contracts, a subcontractor is a supplier, manufacturer, trucker or any other person/entity that performs…”  This change could eliminate confusion with the reference to a subcontractor in Public Contract Code § 4113.  
Response:  The recommendation was not accepted.  The comment essentially states the same concept already described in the proposed SB regulations.  The proposed language defines a subcontractor for public works/construction contracts and all other contracts.  The proposed regulation is not changed.
6. Commented that subsection 1896.9(d) states that a bidder’s bid should be rejected if its subcontractor has been declared ineligible to transact business with the State.  If the bidder was unaware that its subcontractor had been declared ineligible for SB status, this subsection might unfairly penalize the bidder for conduct outside of its control.  Suggested the bidder be given the opportunity to simply substitute out the ineligible subcontractor.  No specific recommended language was provided. 
Response:  The comment was not accepted as it only made a suggestion for the bidder to substitute out the ineligible subcontractor.  No specific recommended text was provided.  A change was made to section 1896.9 which changed the numbering of section from 1896.9(a-e) to 1896.9(a-d).  Subsection 1896.9(d) was renumbered to 1896.9(c).  To clarify, the language in question reads “State agencies may reject the bid of a business offering…”  The commenter incorrectly identified the proposed language as “…a bidder’s bid should be rejected…”  The proposed regulation uses the word “may” which allow awarding departments the discretion to either accept or reject a bidder’s bid based on their respective evaluation.  The regulations are not changed.
7. Commenter expressed concern regarding subsection 1896.10(a)(2).  Stated that nothing in the identified Government Code in the proposed regulation requires a small business subcontractor be substituted with another small business subcontractor.  Is of the opinion that the proposed regulations appear to exceed DGS’s authority in the area of subcontractor substitution inasmuch as there has been no express amendment or repeal of Subletting and Subcontracting Fair Practice Act (Public Contract Code Section 4100 et seq.).  Recommended subsection 1896.10(a)(2) be deleted in its entirety.  
Response:  The recommendation is not within the scope of the rulemaking.  The proposed amendments to the section were non-substantive.  Commenter may seek to petition that subsection 1896.10(a)(2) be repealed pursuant to Government Code Section 11340.6.  A correction was made to subsection 1896.10(a)(3) to site section “1896.6” versus 1896.4(m) at the end of sentence.
8.  Recommended replacement of a phrase in subsection 1896.10(f) from “…follow criteria pursuant to PCC section 4113.” with “…the definition of a subcontractor set forth in PCC Section 4113.”

Response:  The comment is accepted with a modification.  Subsection 1896.10(f) was changed from “…follow criteria pursuant to PCC section 4113” to “…refer to the definition of a subcontractor set forth in Public Contract Code section 4113.”

9.  Recommended a correction to a typing error in subsection 1896.13(a)(3) with the sentence  beginning with  “….30Should…”
Response:  The comment to delete the “30” is accepted with clarification.  The commenter incorrectly identified the subsection as 1896.13(a)(3).  The correct subsection is 1896.13(b) and the typing error of “30” was deleted from the proposed regulation. 

10.  Recommended the replacement of “their” with “its” and “they” with “it” in the first sentence in subsection 1896.13(c).  

Response:  The comment is accepted.  The proposed regulation in subsection 1896.13(c) was changed to read “…withdraw its certification when it…”

11.  Recommended replacing “end” with “terminate” in the second sentence in subsection.1896.13(c).

Response:  The comment is not accepted as it is non-substantial.  The comment proposes the same intent in the proposed regulation.  The regulation is not changed.

12.  Recommended “thorough” be replaced with “stringent” in subsection 1896.15(e)(2).
Response:  The comment is accepted.  The word “thorough” is replaced with “stringent” in subsection 1896.15(e)(2).

13.  Recommended “revoked” be deleted at the end of the sentence in subsection 1896.15(g). 

Response: The comment is accepted.  The word “revoked” was formatted with a strikethrough in subsection 1896.15(g).

14.  Recommended subsection 1896.15(g)(4) be deleted and moved to subsection 1896.15(h).  Indicated the subsection is not a criterion for revocation as the other items listed.

Response:  The comment was not accepted.  OSDS is responsible for the administration of the certification program.  The three decisions issued on a certification application are:  Approved; Denied or Revoked.  In part, Government Code Section 14842(e) reads “The small business certification, found to have violated subdivision (a) shall be revoked by the department…”  Additionally, Government Code Section 14842.5(c) reads “The department shall revoke the small business or microbusiness certification,…of any person that violates subdivision (b)…”  This section establishes the ramifications a certified firm may encounter if it fails to comply with established certification criteria.  No change was made to the proposed regulation.
15.  Commenter indicated that subsection 1896.15(g)(7) does not include “all general partners of a partnership” as it should if it is intended to cover that common type of business entity.

Response:  The recommended change is non-substantive.  The sentence ending in subsection 1896.15(g)(7) reads “….or the owners in all other cases,…”  This language applies to businesses which include partnerships, sole proprietors and limited liability partners.  No change was made to the proposed regulation.

16. Commented on subsection 1896.15(h) regarding determination by awarding department that a small business committed fraud by not performing CUF.  Raised a host of legal issues including:  
· Whether and what to extent an awarding department must accord the small business contractor due process protections

· Who at state agency would be legally empowered to make a finding of fraud
· What is the burden of proof of the agency’s findings
· Should the rules of evidence at the hearing be relaxed or strict
· Should finding of fraud be reported to District Attorney or Department of Justice
· Is there a potential of conflict with jurisdiction of the Attorney General as it relates to the False Claims Act
Commenter recommended subsection 1896.15(h) be changed to read “If an awarding department becomes aware of facts potentially indicating that a SB may have provided inaccurate or incomplete information in its performance of CUF, then it shall refer the matter to DGS for consideration of certification suspension or revocation.”

Response:  The comment was not accepted.  OSDS has the sole responsibility for certifying and determining the eligibility of small businesses and microbusinesses.  An applicant’s ability to perform a CUF is not a requirement for certification.  CUF is based on contract performance.  Each awarding department will need to seek legal assistance regarding the investigation of allegations that a contractor or subcontractor is not performing a CUF.  No change was made to the proposed regulation.

17.  Recommended “willfully and knowingly” be inserted at the beginning of subsections 1896.16(a)(2-3) and (b)(4-6).  

Response:  The comment is accepted with a minor modification.  The phrase “willfully and knowingly” were inserted at the beginning of subsections 1896.16(a)(2-3)  and (b)(4-5).

18.  Recommended “including but not limited to” be deleted in subsection 1896.16(b).

Response:  The comment is accepted.  The phrase “including but not limited to” was deleted from subsection 1896.16(b).
19.  Commenter indicated that subsection 1896.18 contains numerous references to investigations potentially to be conducted by awarding departments and significant issues in the proposal including:

· Lack of statutory authority allowing an awarding department the “right” to initiate an investigation  

· Referring awarding departments to section 1896.16 [specifically section 1896.16(b)] to conduct an investigation, yet there is nothing in the section which requires or refers to an investigation

· Discrepancy regarding a penalty revocation of a small business certification and a possible six month suspension period
Recommended the section be revised to eliminate any requirement of an investigation by an awarding department.  Instead, the section should be revised to require OSDS to conduct the investigations.

Response:  The comment was not accepted.  OSDS has the sole responsibility for determining the eligibility of and certifying small businesses.  Government Code sections 14842 and 14842.5, Military & Veterans Code Section 999.9 and Public Contract Code 10115 et seq., provide for the state to investigate alleged violations of fraudulent activity.  Specifically, Public Contract Code Section 10115.10(a)(6)(d) states in part “The awarding department shall report all alleged violations of this section to the Office of Small and Minority Business.”  OSDS’ interpretation and understanding of a “report” is comparable to a review and evaluation of an investigation by an awarding department.  The report, submitted by the awarding department, is its evaluation of allegations of improper behavior and/or activities.  The research and findings of the awarding department would be summarized within the report. 
Awarding departments are responsible for contracting activities and the determination of a firm’s ability to perform CUF which is a factor in contract award.  Contract award, contract compliance, monitoring and reporting is all activities completed by an awarding department.  As such, investigations and monitoring of contracts are appropriate activities for an awarding department to conduct.  

Commenter stated that section 1896.18(b) indicates a penalty of possible revocation of small business certification and a six-month suspension.  It appears the commenter misunderstood the intent of the regulation.  To clarify, the reference to the six-months is the time it may take OSDS to evaluate an awarding departments investigative report.
Section 1896.16 is a new section that contains language regarding unlawful certification and contracting activities.  The proposed regulation provides information to businesses as awareness of the seriousness of unlawful activities obtaining certification and/or contracts.  The state is required to provide notice to businesses as a deterrent to unlawful behavior.  The proposed regulation provides stakeholders with examples of the types of behaviors that the state concludes to be unlawful.  .
20. Commenter stated, referring to section 1896.19, that it would greatly assist awarding bodies if DGS notified state agencies of the revocation of a DVBE’s certification.  No suggested language was provided.   
Response:  The comment is not within the scope of the rulemaking.  OSDS enters certification decisions into a real-time reporting database.  Awarding departments may conduct a search of a SB and/or a DVBE to confirm its certification status.  No system functionality exists that can inform OSDS which certified SB and/or DVBE was awarded a contract by an awarding department.  The regulation was not changed.
21. Commented section 1896.20 is somewhat confusing in that there are substantive appeal deadlines and other requirements.  Recommended designating an “(a)” at the beginning of the section and renumbering the remaining subsections accordingly.
Response:  The comment was not accepted as it is non-substantive.  A denial, revocation and suspension decision have the same appeal timeframes.  A business is afforded 30-calendar days, from the date of a decision, to submit an appeal to OSDS. The regulation was not changed.
22. Commented section 1896.20 does not state to whom the appeal is made and it could conceivably be appealed to the DGS Director or to Office of Administrative Hearings.  No recommended language was provided.

Response:  The comment was considered and the regulation was modified.  Section 1896.20 was amended to include “Appeals shall be submitted to OSDS.”  
23.  Commented section 1896.20 states that the “Director or designee” may grant additional time for appeals but it doesn’t state what agency’s director is intended and Director is not defined in the definitions section.  No recommended language was provided.

Response:  Comment was considered and the regulation was modified.  Section 1896.20 was amended to include “DGS” before “Director.” 
24.  Commented that subsection 1896.20(f) describes situations for “no grounds for an appeal.”  “Frivolous” is not a ground for an appeal.  Recommended deleting subsection 1896.20(f)(1) and form its own subsection.
Response:  The comment is accepted.  Subsection 1896.20(e) was created and states: “Appeals deemed frivolous pursuant to § 1896.4(v) shall be dismissed.”  The section was also reformatted accordingly.
25. Commented subsection 1896.22(c) refers twice to Military and Veterans Code (M&VC).  Yet, this set of regulations is for small businesses.  Recommended reference to M&VC be deleted.

Response:  The comment is accepted with a modification.  The reference to M&VC in the first sentence of subsection 1896.22(c) is appropriate.  If it is determined that a certified small business violated the DVBE certification program and fraudulently obtained a state contract, DGS shall prohibit any business or person from further contracting with the state until associated costs are satisfied.  
The second reference to M&VC was deleted from the regulation.  In reviewing the subsection, it appears the text was imported, word for word, from the DVBE regulations.  The reference to M&VC was replaced with “Government Code § 14842(g).”

SUMMARY AND RESPONSE TO COMMENTS RECEIVED DURING THE 15-DAY COMMENT PERIOD OF FEBRUARY 10, 2015, THROUGH FEBRUARY 26, 2015
During the rulemaking, OSDS modified the proposed SB regulations, dated December 10, 2014, and the Initial Statement of Reasons dated December 18, 2014.  Pursuant to Government Code Section 11347.1, stakeholders were afforded a 15-calendar day inspection period.  The inspection period was February 10 - 26, 2015.  The following table reflects the changes that were made to the proposed SBs regulations, dated February 9, 2015, which were posted on the OSDS’ Notice of Rulemaking webpage for inspection:
	Section

Number
	Change to
Regulation
	Reason for
Change

	1896.4
	

	(c)
	Deleted “the” before OSDS.
	Grammatical correction.


	(j)
	1. Deleted “denied application”.
2. Inserted “business does not meet certification criteria as determined in § 1896.12 or did not respond to a request for additional information.”

	1. Grammatical correction.
2. The expanded definition distinguishes a denial from a revocation decision.



	(k)
	Replaced “determine” with “confirm.”
	Improved word choice.



	(l)
	Replaced “the” with “an existing.”
	Improved word choice.



	(p)
	Replaced “Contract” with “contract.”
	Grammatical correction.


	(r)
	Relocated “DGS” to the end of the sentence.


	Grammatical correction.

	(s)
	Deleted “or” and inserted parenthesis around DVBE.
	Grammatical and formatting correction.


	(v)(3)
	Deleted a period between “20(f).”
	Formatting correction.


	(w)
	1. Inserted a strikethrough to delete an unnecessary comma.
2. Replaced “receipt” with “receipts.”
	1. Formatting correction.
2. Grammatical correction.



	(dd)
	Replaced “Profit” with “profit.” 
	Grammatical correction.


	(jj)
	Replaced “business” with “Business.”
	Grammatical correction.


	(ll)
	Replaced “PCC” with “Public Contract Code.”

	Grammatical correction.

	(mm)
	1. Deleted an unnecessary comma.

2. Deleted “Any business may be suspended from contracting with the state.”


	1. Grammatical correction.

2. Decision made that text was not necessary in definition.

	1896.6
	

	(a)(1)
	Replaced “the Department” with “OSDS” in subsection two times.

	Change made for clarity.

	(b)
	Deleted a strikethrough on “non.” 

	Grammatical correction.

	1896.8
	

	Section

Title
	Deleted the period at the end of section title.


	Formatting correction.



	(a)(1)B
	Deleted a hyphen in “five-percent.”
	Formatting correction.


	(a)(1)B2.
	Deleted a hyphen in “five-percent.”
	Formatting correction.


	(b)(1)
	Inserted a hyphen in “five-percent.”
	Formatting correction.


	(b)(1)B
	Deleted a hyphen in “five-percent.”
	Formatting correction.



	(b)(1)(B)2.
	Deleted a hyphen in “five-percent.”
	Formatting correction.



	(e)
	Deleted an underline between “preference and.”

	Formatting correction.

	1896.8.1
	

	Section

Title
	Inserted “CUF” in section title.
	Formatting correction.

	(a)
	Part of the text in the introductory paragraph and subsection (a) were combined to form a new subsection (a).
	Text was changed to communicate to awarding departments that 1896.4(m) should be applied in evaluating commercially useful function.


	(b)
	The language in prior subsection (b) was deleted and the last sentence in subsection was reformatted to new subsection (b). 
	Text was changed to communicate that awarding departments are responsible for investigating allegations of potential program violations.



	1896.9
	

	(a-d)
	The original subsection (a) was deleted in its entirety.  As a result, the remaining subsections were reformatted to (a-d), accordingly.

	The original text in subsection (a) was determined not applicable and deleted from the proposed regulation.

	(d)
	Replaced “Upon completion of a contract for which a commitment to achieve a small business participation goal was made, the contractor shall certify in writing to the awarding department the actual percentage of small business participation achieved.” with “Upon completion of a contract, a contractor that committed to a specified level of small business subcontractor participation shall certify in writing to the awarding department the actual percentage of small business subcontractor participation.”

	Change made for clarity.

	1896.10
	

	(a)
	Inserted “and/or supplier.”
	Language added for consistency.


	(a)(2)
	Replaced “a new” with “another.”
	Improved word choice.



	(b)
	Inserted “and/or supplier.”
	Language added for consistency.


	(e)
	1. Deleted “§.”

2. Replaced the following section numbers, accordingly:

“6” with “9”
“18” with “20”

“20” with “21”


	1. Formatting correction.

2. Corrections made to site respective section numbers.



	(f)
	Replaced “PCC” with “Public Contract Code.”


	Grammatical correction.

	Reference
	Inserted “§” and “and 4113.”
	Formatting correction and inserted applicable reference.


	1896.11
	

	(a)
	Inserted “to OSDS” and “to the applicant.”


	Change made for clarity.

	(b)
	Subsection was reworded.
	Change made for clarity.



	1896.12
	

	(a)(5)(A)2.
	1. Replaced “fourteen” with “fifteen” and “14,000,000” with “15,000,000.”
2. Replaced “Gross annual receipts are not calculated by ownership percentages;” with “Calculation of gross annual receipts of the business may not be further adjusted to reflect individual ownership percentages;” 

	1. The gross annual receipts dollar amount increased based on an escalation analysis pursuant to Government Code 14837(d)(3).
2. Change made for clarity.



	(b)(1)
	Deleted a hyphen between “as adjusted.”


	Formatting correction.

	(c)(1)
	Inserted “submission of” and “from the Internal Revenue Service.”

	Change made for clarity.

	(c)(4)
(A-C)
	Deleted “must be located within California” in the three subsections.

	The phrase was deemed redundant and deleted from the three subsections.

	(c)(5)(A)2.
	Inserted “ownership and/or.”

	Change made for clarity.

	(c)(5)(C)
	Inserted “A joint venture shall be deemed an affiliate to each certified small business.”


	Change made for clarity.

	(c)(7)
	Deleted “business concern.”
	Change made for clarity.


	1896.13
	

	(a)(1)
	Deleted the second “OSDS” in subsection.

	Grammatical correction.

	(a)(2)
	Inserted “by OSDS.”


	Change made for clarity.

	(b)
	1. Relocated “, within 30 calendar days,” to the beginning of the sentence and added a comma.
2. Deleted a comma and “include documents.”


	1. Formatting correction.
2. Grammatical corrections.

	(c)
	Replaced the following words in subsection, accordingly:

“their” with “its
“they” with “it

“meet” with “meets”


	Improved word choice.

	(d)
	1. Replaced “Applicants are” with “A small business is.”

2. Inserted “from OSDS.”

3. Deleted “Applicants may submit an electronic or paper application located at www.dgs.ca.gov.”
	1. Improved word choice.

2. Change made for clarity. 

3. Change made for clarity.  The text was not applicable.

	(f)
	Replaced “Every business certified as” with “A.”

	Change made for clarity.

	1896.14
	

	
	Section deleted in its entirety.
	Initially, DGS proposed adopting this section.  It was determined that this function is no longer pertinent in the administration of the certification program.

	1896.15
	

	(c)
	1. Relocated the word “gross” in front of “annual.”
2. Replaced “limits” with “threshold.”

3. Deleted last sentence of subsection.
	1. Change made for consistency.  The term “gross annual receipts” is used consistently throughout the regulations.
2. Improved word choice.
3. Determination made that the proposed new language was not necessary.



	(e)
	Replaced “another” with “other”; “organization” with “organizations” and inserted “if the” and “uses.” 

	Improved word choice and grammatical correction.

	(e)(1-3)
	Inserted “and” and replaced “thorough” with “stringent.”
	Grammatical correction and improved word choice.



	(f)
	Inserted “in a timely manner.”
	Change made for clarity.


	(g)
	1. Inserted a strikethrough through “revoked.”

2. Relocated “the following reasons:” to the end of the sentence.

	1. Formatting correction. 
2. Grammatical correction.

	(g)(2)
	Replaced “by § 14837 of the Government Code.” with “by Government Code § 14837.”

	Change made for clarity.

	(g)(4)
	Deleted “…of the Government Code shall also include, but is not limited to, a suspension from participation in state contracting”.


	Change made for clarity.

	(g)(5)
	Replaced “$14 million” with “fifteen million dollars ($15,000,000).” 
	An escalation analysis was completed which determined an increase in the gross annual receipts threshold.



	(h)
	1. Replaced “If it is determined by an awarding department that a small business committed fraud by not performing a CUF on a contract either as a contractor or subcontractor, OSDS may initiate a certification revocation” with If it is determined by an awarding department that a small business committed unlawful contracting activities pursuant to § 1896.16(b), either as a contractor or subcontractor, the information will be forwarded to OSDS.  OSDS will evaluate the information, as it pertains to certification, and may initiate a certification revocation.”


	Changes made for clarity.

	Reference
	Removed the strikethroughs from “14842 and l4842.5.”
	Formatting correction.



	1896.16
	

	(b)(6)
	Replaced “Establish or knowingly aid in establishment or exercise control of a firm found to have violated Government Code § 14842.5(a)(1-8)” with “Establish or knowingly aid in the establishment of or exercise control over a firm found to have violated Government Code § 14842.5(a)

(1-8).”
	Grammatical correction and improved word choice.



	1896.17
	

	Intro-paragraph
	Inserted “from contracting with the state” at the end of the second sentence.
	Change made for clarity.

	(a)
	Replaced “When a business does not meet or no longer meets eligibility requirements, the application or the certification shall be denied or revoked” with “When a business does not meet certification eligibility requirements, the application shall be denied.”  

”
	The language in subsection (a) regarding continuing to meet certification eligibility criteria was redirected to form subsection (b). Change was also made for clarity.



	(b)
	Inserted “When a small business no longer continues to meet certification eligibility requirements, the certification shall be revoked.”  

	New language was developed to address consequences to a firm that does not continue to meet certification eligibility.

	(c)
	1. Deleted “The” in second sentence.

2. Replaced “The notice shall include affected businesses owned by, affiliated …” with “The notice shall indicate the suspension applies to affected….”
3. Deleted “Those subject to suspension shall be ineligible to transact any business with the state for a period of not less than three (3) years and not more than ten (10) years.  Suspensions is defined in § 1896.4(mm).”

	1. Change made for clarity.
2. Change made for clarity.

3. Suspension timeframes are addressed in § 1896.19.


	1896.18
	

	Intro-paragraph
	Relocated “§ 999 et seq.” to the end of the sentence.


	Formatting correction.



	(a)
	1. Replaced “violation” with “violation(s)” at the end of the second sentence.  

2. Deleted “The” and inserted “an awarding department” in last sentence of subsection.


	Changes made for clarity.


	(b)
	Replaced “The OSDS may seek to suspend any business that has violated the program.  If the business is certified, OSDS may revoke its certifications.” with “OSDS will evaluate the recommended action and may seek to revoke a small business’ certification and/or suspend the small business.  OSDS may suspend any business that has violated the program.”

	Change made for clarity. 

	(c)
	Deleted “The” and inserted “§.”


	Grammatical and formatting correction.


	(d)
	Inserted “the.”

	Grammatical correction.

	1896.19
	

	Intro-paragraph
	Replaced “The sanctions shall be imposed against any person who violates the aforementioned laws, the small business, and all principals and business affiliates” with “The sanctions shall be imposed against any person, business, small business, all principals and business affiliates, who violates the aforementioned laws.” 

	Grammatical correction and change made for clarity. 

	(a)
	1. Replaced “the Department” with “OSDS.”

2. Deleted “to the Department.”


	Changes made for clarity.



	(a)(1)
	Inserted “certification revocation” in the second sentence.

	Change made for clarity.



	(a)(2)
	Inserted “Those subject to suspension shall be ineligible to transact any business with the state for a period of not less than three (3) years and not more than ten (10) years; and” 
The prior text in (a)(2) was redirected to (a)(3).


	Language was redirected from § 1896.17.

	(a)(3)
	Subsection (a)(2) was reformatted to (a)(3).


	Formatting change.

	(a)(4)
	Subsection (a)(3) was reformatted to (a)(4).  In addition, inserted “; and” at the end of the sentence.

	Formatting change and grammatical correction.


	(a)(5)
	Inserted “The business shall pay to the awarding agency and OSDS an amount equal to the costs incurred for investigating the small business certification that led to the determination that a contract was awarded improperly.”


	Communicates to small business the need to pay state costs incurred for consequences of investigations of unlawful behavior.



	(b)
	Replaced “the Department” with “OSDS.”


	Change made for clarity.



	Authority
	Deleted “(a)(d)” from authority.
	Correction to statute.



	1896.20
	

	Intro-paragraph
	1. Replaced “Denial” with “Denials” and deleted “or.”
2. Inserted “The appeals shall be submitted to OSDS.” 

3. Inserted “DGS” before “Director.”

4. Inserted “in writing,”.

	1 and 4 are grammatical corrections.

2 and 3 are changes made for clarity.

	(a)(1-3)
	Inserted “If no appeal is received, the following shall apply:”  As a result,  former (a-c) were reformatted to 
(1-3).

	Change made for clarity and resulted in reformatting the subsection.

	(b)
	Subsection was reformatted from 1896.20(d) to 1896.20(b).  Replaced “establish” with “demonstrate.”


	Subsection reformatted and improved word choice.



	(c)
	Subsection was reformatted from 1896.20(e) to 1896.20(c).  


	Subsection reformatted.

	(c)(1)
	Replaced “Denial” with “Denials.”  
	Grammatical correction.


	(c)(2)
	1. Replaced “Revocation” with “Revocations.”  
2. Inserted “and records.”

	1 Grammatical correction.

2. Change made for clarity.

	(c)(3)
	Replaced “Suspension” with “Suspensions.”


	Grammatical correction.

	1896.21
	

	Section

Title
	Deleted a period at the end of section title.


	Formatting correction.



	1896.22
	

	Section

Title
	Deleted a period at the end of section title.


	Formatting correction.

	Intro-paragraph
	Replaced “the Department” with “OSDS.”


	Change made for clarity.



	Authority
	Deleted a strikethrough after “14837.”

	Formatting correction.

	Reference
	Inserted a period at the end of the sentence.
	Formatting correction.


COMMENT NUMBER ONE:  Ms. Gloria Anderson, CalVet, provided the following three comments:

1. Recommended the gross annual receipts for Microbusinesses identified in section 1896.4(bb) be raised from “three million, five hundred thousand” to “three million, seven hundred and fifty thousand”.  Indicated change would be consistent with proposed gross annual receipts increase for Small Businesses of $14 million to $15 million.  

Response:  The comment was not accepted.  An escalation analysis was conducted pursuant to Government Code section 14837(d)(3).  The California Consumer Price Index was used to complete the analysis to determine if an increase in the gross annual receipts for Microbusinesses was necessary.  The analysis determined an increase in the gross annual receipts was not necessary.  The projected growth for Microbusinesses will be at or close to $3.5 million through 2017.  The complete Escalation Analysis is attached as an addendum to the revised Initial Statement of Reasons.  
The following is a summary of the escalation analysis supporting the gross annual receipts threshold for Microbusinesses remain at $3.5 million:
· For Microbusiness, the 2002 “annual” California Consumer Price Index (CCPI) of 186.1 is used as the base index amount (the year the statute was enacted for Microbusiness)
· The average increase in the “annual” CCPI over the last 16 years is 4.847.

(246.055 – 168.5 = 77.555 ÷ 16 years = 4.847)

· The formula to determine the escalated amount of the average annual receipts as impacted by actual inflation in California is:


New index amount ÷ Base index amount = Escalation Factor



Original $ amount × Escalation Factor = Escalation $ Amount

· The projected “annual” CCPI for 2015 is 246.055 + 4.847 = 250.902
· The Microbusiness escalation factor is 250.902 ÷ 186.1 = 1.3482

· The Microbusiness escalation amount is $2,500,000 × 1.3482 = $3,370,527

A further evaluation was completed on the Microbusiness gross annual receipts threshold by taking an average of the increases and decreases over the last 13 years.  The average increase was determined to be $66,964.  Using this average, the following is the Microbusiness escalation amount projected for 2016 and 2017:

· 2016
 $3,437,490

· 2017
 $3,504,454
Based on the above analysis, the Microbusiness gross annual receipts will remain at $3,500,000.  The regulation was not changed.

2. Recommended section 1896.12(b)(1) be amended to reflect the Microbusiness gross annual receipts threshold be increased from $3,500,000 to $3,750,000.
Response:  The comment was not accepted.  See Response #1 above for justification.  The regulation is not changed.

3. Recommended section 1896.4(kk) be amended to include that a solicitation is called an “event” in the state’s electronic procurement system.

Response:  The comment is accepted.  The following sentence was added to section 1896.4(kk) “A solicitation is also referred to as an event in the state’s electronic procurement system.”
COMMENT NUMBER TWO:  Mr. Rodrigo Garcia, Century Diversified, Inc., provided the following four comments.  Mr. Garcia did not specify the sections he addressed in his four comments.  However, it appears he may be referring to sections 1896.6 Application of the Small Business and Non-Small Business Subcontractor Preferences and 1896.8 Computing the Small Business and the Non-Small Business Subcontractor Preferences:

1. Commented that the application of the 5% preference should only apply to small business submitting as a prime contractor for professional service contracts or to small business teaming with a non-small business in which the small business contractor does a minimum of 40% of the work.

Response:  The comment was considered and found out of scope.  Sections 1896.6 and 1896.8 do not single out any specific type of solicitations or combination of firms teaming on a solicitation.  No changes were made to the regulation.
2. Commented a small business set aside program should be part of the rules and provided an example of a small business enterprise program set- aside policy for non-federally funded contracts.

Response:  The comment was considered and found out of scope.  Regulations cannot exceed the scope or intent of the statute.  No changes were made to the regulation.

3. Commented each contract requiring small business participation should require a minimum of 10% microbusiness participation.  

Response:  The comment was considered and found out of scope.  Regulations cannot exceed the scope or intent of the statute.  No changes were made to the regulation.
4. Commented the small business goals should be applied to both the design phase and the construction phase of a contract on design-build contracts in order to encourage the utilization of small business professional service firms otherwise the prime contractor might neglect these firms.

Response:  The comment was considered and found out of scope.  Regulations cannot exceed the scope or the intent of the statute.  No changes were made to the regulation.

SUMMARY AND RESPONSESTO COMMENTS RECEIVED DURING THE PUBLIC HEARING HELD ON MARCH 5, 2015, FROM 8:30 A.M. TO 5:00 P.M. AT THE DEPARTMENT OF GENERAL SERVICES
COMMENT NUMBER ONE:  Mr. F. Stephen Masek, Masek Consulting Services, commented that the definitions of “small” and “micro” do not match reality [referring to section 1896.4(bb)].  Stated that a company which provides such services [consulting] and which has $3,500,000 of average annual revenue over the past threes is not small, and not micro, but is in fact medium sized.  Stated you [DGS] need to adjust the definition by industry.  Your one-size fits-all approach simply does not align with reality.
Response:  The comment was not accepted.  Government Code Section 14837(d)(2) states in part a “Microbusiness” is a small business which, together with affiliates, has average gross receipts of $2,500,000 [note the current threshold for a Microbusiness is $3,500,000 per CCR, Title 2, Division 2, Section 1896.4(q)].  Pursuant to Government Code Section 14837(d)(3) “The director shall conduct a biennial review of the average annual gross receipt levels specified in this subdivision and may adjust that level to reflect changes in the California Consumer Price Index for all items…”  The code makes no reference to considering the industry type in completing a biennial review.  Per section 1896.4(bb), the gross annual receipts for a Microbusiness is $3,500,000.  OSDS completed a biennial review of the gross annual receipts for Microbusiness and determined that a change in the current level was not necessary.  The regulation was not changed.
COMMENT NUMBER TWO:  Ms. Melody Tate, Delegate, provided two comments at the public hearing via email.  Ms. Tate participated at the public hearing via the public hearing webcast:
1. Commenter asked “Is there going to be talking?”  

Response:  No comment to the regulation was provided; therefore, an accept or reject is not applicable.  The regulation was not changed. 

2. Commenter stated she had no comments at this time.
Response:  No comment to the regulation was provided; therefore, an accept or reject is not applicable.  The regulation was not changed.
COMMENT NUMBER THREE:  Ms. Gloria Anderson, CalVet, provided the following comment.
1. Commenter emailed that she is pleased with the proposed rulemaking for the Small Business regulations and supports approval of the regulatory changes.

Response:  No comment to the regulation was provided; therefore, an accept or reject is not applicable.  The regulation was not changed.
COMMENT NUMBER FOUR:  Mr. Charles Cruz, KopiWorks Design Team, submitted a summary requesting clarification on commercially useful function, joint venture and also submitted several questions.  Mr. Cruz did not specify a section number in the submitted email written summary, commercially useful function is addressed in section 1896.4(mm) and joint venture is covered in section 1896.4(y).  Mr. Cruz closed his submission by requesting a written response for his records.  Following are the questions and comments that were submitted at public hearing: 

1. Does a joint venture agreement supersede the CUF [commercially useful function]?

Response:  No recommendation was provided to the proposed language; therefore, an accept or reject is not applicable.  Sections 1896.4(mm) and (y) provide the definitions of commercially useful function and joint venture.  No change was made to the regulation.

2. Commenter’s second question is based on question 1 above.  If so, does that mean that CUF aspect does not apply in the case that two or more companies enter into a joint venture?

Response:   No recommendation was provided to the proposed language; therefore, an accept or reject is not applicable.  To clarify, a contractor or subcontractor that contributes to the fulfillment of contract requirements, as determined by an awarding department, shall be in compliance with the definition elements of commercially useful function pursuant to section 1896.4(mm).  No change was made to the regulation.
3. If a joint center agreement does not supersede the CUF, how is the current practice of fulfilling the paper contract legal?

Response:  No recommendation was provided to the proposed language; therefore, an accept or reject is not applicable.  The comment is out of scope of rulemaking.  Commenter asked a specific question regarding a paper contract.  No change was made to the regulation.
4. Who is responsible for investigating if a CUF is being performed and who is the ultimate body to make a final determination?

Response:  No recommendation was provided to the proposed language; therefore, an accept or reject is not applicable.   The  comment is out of scope of rulemaking.  No change was made to the regulation.  

5. What consequences do prime contractors and subcontractors face for entering into a contract to the state for fulfilling a contract while violating CUF?

Response: No recommendation was provided to the proposed language; therefore, an accept or reject is not applicable.  The comment is out of scope of rulemaking.  No change was made to the regulation.  

6. Under current DVBE regulations prime contractors who willingly violate the DVBE participation face finincal [financial] fines as well as being barred from participating from state contracting for a period of time.  Do similar penalties apply to those that willingly violate CUF?

Response:  No recommendation was provided to the proposed language, therefore, an accept or reject is not applicable.  The comment is out of scope of rulemaking.  No change was made to the regulation.  

In support of transparency, subsequent to the receipt of the email from Mr. Cruz, 
Mr. Richard Daniels, president of KopiWorks Design Team, telephoned OSDS and spoke with Diana Alfaro, Certification Supervisor, regarding the summary from Mr. Cruz.  Mr. Daniels clarified he requested Mr. Cruz submit the summary on his behalf for the public hearing.  Mr. Daniels had concerns of firms not performing a commercially function and what type of information and actions were available to all stakeholders.  Ms. Alfaro informed Mr. Daniels that the OSDS webpage contained information regarding this subject matter.  Additionally, on March 16, 2015, OSDS emailed 
Mr. Daniels the link to obtain information on Reporting Suspected DVBE or Small Business Program Violations.  

COMMENT Number Five:  Mr.  Henry Sprague, Paving Net Contractor & Supply, submitted two white papers on March 3, 2015, which were entered into the public hearing on March 5, 2015:
1. White Paper- I, New methods of contracting and the problem of transparency – Construction Manager At Risk (CMAR) and Design-Build Contracts.  Mr. Sprague provided information regarding the process that allows the state agency of a project to choose the CM before the design state is complete and the impact to DVBEs.

Response:  Out of scope of rulemaking.  Mr. Sprague did not provide recommended language to proposed small business regulations.  No change was made to the regulation.
2. White Paper IV, A mechanism for ensuring that prime contractors honor their DVBE commitment after project has been awarded.  Mr. Sprague articulated a process that allows for a DVBE to protest a prime contractor after bid opening.  The process is needed when a prime contractor, after listing a DVBE to fulfill their requirement a bid time, does not utilize the DVBE.
Response:  Out of scope of rulemaking.  Mr. Sprague did not provide recommended language to the small business regulations.  No change was made to the regulation.

COMMENT Number Six:  Ms. Amber Van Alstyne, Board of Equalization, requested a copy of the revisions to the proposed small business regulations.
Response:  No recommendation was provided to the proposed language, therefore, an accept or reject is not applicable.  No change was made to the regulation.  

COMMENT Number Seven:  Sanford McColley, Grainger, requested a copy of revisions to the proposed small business regulations.  In addition, he requested a transcript of the public hearing webcast, including any questions and responses, as he was experiencing technical difficulties.
Response:  No recommendation was provided to the proposed language, therefore, an accept or reject is not applicable.  No change was made to the regulation.  

COMMENT Number Eight:   James Ulm, James Ulm [business name] provided oral testimony at the public hearing.  Following is a summary of Mr. Ulm’s comments:  Mr. Ulm shared that he was a state employee and retired in 2006 and now has a small business/disabled veteran business.  He shared he ran into problems over the years, as a disabled veteran business, and it was really not regulated very well.  He subcontracted with a prime as a disabled veteran business.  Agreements would be signed and he would never hear from them again [prime].  There was no follow-up.  There is regulation but agencies aren’t using it, Caltrans does.  It’s good to have small business and disabled veteran percentages to help out.  He is hoping that if anything comes out of it, there would be a little more regulation to help or oversight help the small business and disabled veteran business.  

He further testified some small business and disabled veteran business work out of a garage.  I don’t want to call them out.  They really don’t supply something, except they qualify to be disabled veteran small business.  That kind of hurts on this side of it for us.  I provide a service.  I want to do something and probably 70 percent of the time, I’ve signed up with these contractors that I will never see again.  There’s no oversight for that, or if there is oversight, it’s not really regulated very well.  That’s what I’ve come to say today.

Response:  No recommendation was provided to the proposed language, therefore, an accept or reject is not applicable.  No change was made to the regulation.  

ALTERNATIVES DETERMINATION
The DGS has determined that no alternative if considered or that was otherwise identified and brought to its attention would be more effective in carrying out the purpose for which the action is proposed, would be as effective and less burdensome to affective private persons than the proposed action or would be more cost-effective to affected private persons and equally effective in implementing the statutory policy or other provision of law.

Economic Impact Assessment

Purpose:

The Department of General Services, Procurement Division, Office of Small Business & Disabled Veteran Business Enterprises Services (OSDS) proposes to adopt and amend language in California Code of Regulations Sections 1896 – 1896.22.  The revise is necessary to incorporate chaptered legislation, provide consistent certification requirements, eliminate obsolete terms and provide uniformity with the Disabled Veteran Business Enterprise (DVBE) regulations, where applicable.  The regulations afford an opportunity for all stakeholders to understand the small business program requirements.  In addition, updated regulations may reduce the number of ineligible businesses from applying for certification.  Reduction of ineligible applications eliminates unnecessary costs associated in administration of the certification program.  

The Creation or Elimination of Jobs within the state:

The impact on creation or elimination of jobs in California is unknown.  No studies or surveys were conducted with small businesses to inquire whether the proposed regulations would have an impact on staffing levels.  (No changes.)
The Creation of New Businesses or the Elimination of Existing Businesses within the state:

The impact on business creation or elimination is unknown.  The Notice of Proposed Rulemaking was only issued to certified small businesses.  The proposed regulation only has an effect on a business seeking certification as a small business and has no bearing on whether a business continues its existence within the state.  No promotional outreach efforts were conducted to individuals considering forming a business within the state and the benefits of applying for small business certification.  (No changes.)
The Expansion of Businesses Currently Doing Business within the state:

The expansion of businesses doing business within California is unknown.  The regulation revise provides up-to-date certification requirements for businesses interested in seeking certification.  No studies or surveys were conducted with small businesses to determine whether the level of contracting with the state had an impact on their ability to expand or grow. (No changes.)

Benefits of the Regulations to the Health and Welfare of California Residents, Worker Safety, and the State’s Environment:

The anticipated benefits of this revise include incorporation of chaptered legislation, clarification of terms, consistency with the DVBE regulations, elimination of subjective interpretation of law and providing clear and concise certification requirements.  It may have a positive impact to the welfare of small businesses in obtaining contracting dollars.  In fiscal year 12/13, $2 billion dollars in contracts were awarded to small businesses.  It is essential that small businesses are afforded an opportunity to participate in a free enterprise system.  (No changes.)
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