


TITLE 2.   DEPARTMENT OF GENERAL SERVICES

PROCUREMENT DIVISION

OFFICE OF SMALL BUSINESS AND DVBE SERVICES

NOTICE OF PROPOSED RULEMAKING

The Department of General Services (DGS) proposes to adopt, amend, and repeal the regulations described below after considering all comments, objections, and recommendations regarding the proposed action.

PROPOSED REGULATORY ACTION

The DGS proposes to adopt, amend and repeal the California Code of Regulations, Title 2, Division 2, Chapter 3, Subchapter 10.5, Sections 1896.60 – 1896.99.120, as applicable, known as the Disabled Veteran Business Enterprise (DVBE) Participation regulations.  Modification to these sections are necessary to be in compliance with chaptered legislation including: 

· AB 669 (2003)

· SB 1008 (2003)

· AB 4X 21 (2009)

· SB 548 (2009)

· AB 177 (2010)

· AB 2249 (2010)

Legislation chaptered in years 2003 through 2010 require the addition or deletion of regulatory content.  This revision restructures and renumbers the regulations.  The revisions are necessary since code references, terms, and definitions have become obsolete.  These proposed regulations provide clear direction for state departments, stakeholders and the public in understanding program requirements.  The current regulations do not provide a sufficient level of detail.  The results have sometimes led to inconsistent and subjective interpretation of the DVBE laws.  This revise remedies these issues and will enable all stakeholders to better understand the regulations. 

PUBLIC HEARING 
DGS plans on holding a public hearing from 9:00 a.m. to 3:00 p.m. on November 14, 2011, in the Auditorium of the DGS located at 707 Third Street, West Sacramento, California 95605.  The public hearing location is wheelchair accessible.  At the public hearing, any person may present his or her statement(s) or argument(s) orally or in writing relevant to the proposed regulation action described in the Informative Digest within this Notice.  DGS requests but does not require persons who make oral comments at the public hearing also submit a written copy of his or her testimony.  
The DGS will coordinate the availability of a sign language interpreter for the public hearing.  Additionally, the DGS will be contracting a recorder/transcriber for the public hearing to ensure all oral comments are recorded.  
PUBLIC HEARING - WEBINAR

Additionally, the DGS will arrange a webinar of the public hearing for live participation.  The URL will be available at: https://www.livemeeting.com/cc/dgsotr/join . The required webinar information is:
 
      Meeting ID: GZBT46 
      Entry Code: pR:w=4Q2F 

If a person has problems participating in the webinar, he or she may access contact support for assistance.
WRITTEN COMMENT PERIOD

Any interested persons or their authorized representatives may submit written comments relevant to the proposed regulatory action to the DGS.  The written comment period closes at 5:00 p.m. on November 14, 2011.  The DGS will consider only comments received at the DGS by that time and date.  Comments may also be submitted to the Office of Small Business and DVBE Services (OSDS) email address of:
DVBERegulations@dgs.ca.gov 
The alternate method for submission of comments is:


DGS, Procurement Division


Office of Small Business and DVBE Services


Attention:
Diana Alfaro, Certification Regulation Supervisor


707 3rd Street, 1st Floor, Room 400


West Sacramento, CA 95605


Phone:
(916) 375-4919


Email:

diana.alfaro@dgs.ca.gov
Fax:
 
(916) 375-4950

AMERICANS WITH DISABILITIES ACT:

To comply with the nondiscrimination requirements of the Americans with Disabilities Act (ADA), it is the policy of the State to make every effort to ensure its programs, activities and services are available to all persons, including persons with disabilities.  For persons with a disability needing a reasonable modification to participate in the public hearing or public comment process, please contact
DGS, Procurement Division


Office of Small Business and DVBE Services


Attention:
Diana Alfaro, Certification Regulation Supervisor

707 3rd Street, 1st Floor, Room 400


West Sacramento, CA 95605


Phone:
(916) 375-4919


Email:

diana.alfaro@dgs.ca.gov 


Fax:

916. 375-4950
The DGS, Procurement Division TTY/TDD (telephone device for the hearing impaired) or California Relay Services Numbers are as follows:

PD TTY:
(916) 376-1891

California Relay Service:

Voice:

1.800.735.2922

TTY:

1.800.735.2929
If reasonable modifications are needed at the public hearing, to ensure that the need can be met, individuals are asked to submit their request no later than ten (10) working days prior to the public hearing.

AUTHORITY AND REFERENCES

Authority:  §§ 14600 and 14615, Government Code (GC); and §§ 999.5(a) and 999.5(d), Military and Veterans Code (M&VC).  
Reference:  § 999.5(A), M&VC; § 14838(f), GC; and § 10115(c), Public Contract Code.
INFORMATIVE DIGEST

In establishing the California DVBE Program, it was the intent of the Legislature “that every state procurement authority honor California’s disabled veterans by taking all practical actions necessary to meet or exceed the disabled veteran business enterprise participation goal of a minimum of 3 percent of total contract value” (M&VC 999(a)).
“The administering agency for the California Disabled Veteran Business Enterprise Program is the Department of General Services, except in the case of contracts for professional bond services.  The Department of General Services shall consult with the California disabled Veteran Business Enterprise Program Advocate, appointed by the Department of Veterans Affairs pursuant to Section 999.11, on all matters relating to the California Disabled Veteran Business Enterprise Program” (M&VC 999.5(a)).

The administering agency shall adopt rules and regulations” (M&VC 999.5(d)).
These revised regulations are intended to honor the intention and commitment of the Legislature to assist DVBEs by communicating to them the rules established for the administration of the DVBE program.  The existing regulations do not contain the level of detail as found in the California Code of Regulations, Title 2, Division 2, Chapter 3, Subchapter 8 known as the Small Business (SB) regulations.  These proposed DVBE regulations are written in the same format as the SB regulations and provide clarity for firms wanting to participate in the DVBE program.  In addition, they will promote consistent application of law. 
POLICY STATEMENT OVERVIEW

The purpose of this regulatory package is to incorporate legislative changes effective 2004, 2010 and 2011.  The current DVBE regulations have not been updated in over 20 years and contain obsolete and/or outdated information.  They do not communicate clear directions for all stakeholders.  This lack of direction has resulted in inconsistent and subjective interpretation of DVBE laws.  The proposed regulations provide effective and clear directions on the DVBE program. 
DISCLOSURES REGARDING THE PROPOSED ACTION

The DGS has made the following initial determinations:
· Cost or savings to state agencies:  None.
· Other non-discretionary cost or savings imposed upon local agencies:  None.
· Cost or savings in federal funding to the state:  None.
· Cost to local agency or school district requiring reimbursement pursuant to Government Code section 17500 et seq:  None.
· Mandate imposed on local agencies or school districts, and, if so, whether or not that mandate is reimbursable:  None.
· Assessment of the creation/elimination/expansion of California jobs/businesses:
· The creation of approximately 50 new jobs.  The DGS projects an increase of $2 million in contracting dollars could flow to DVBEs.  The Federal Procurement Technical Assistance Center estimates that for every $40,000 in contracting dollars, one job is created.  For purposes of estimating jobs and given that the amount of State contracting has declined due to the budget shortfall, the DGS used a conservative estimate of $2 million ($2 million/$40,000 = 50) for this projection.
· An increase and expansion in DVBE certified firms.  More DVs may be encouraged to apply for certification. 
· This proposed action will not have a significant, statewide adverse economic impact directly affecting business, including the ability of California businesses to compete with businesses in other states.

· Effect on housing costs:  None
· Effect on Private Persons or Businesses:  The effect on private persons or businesses is minimal.  DVBEs require submission of Federal Tax Returns on an annual basis and support documents, as necessary, due to business structure changes.  It is estimated such documentation could have an average cost of $5.  This cost may include copying documents, personnel time and mailing.
· Effect on Small Business:  This proposed action may affect only 5% of small businesses who are also DVBE certified.
BUSINESS REPORTING REQUIREMENT

The proposed regulations do not have any reporting requirement for DVBE businesses.
PLAIN ENGLISH DETERMINATION AND OVERVIEW

DVBE Determination – 

The proposed regulations will communicate current and clear information to businesses interested in the DVBE program.  It will include chaptered legislation implemented in 2004, 2010 and 2011.  The proposed regulations parallel the structure of the SB regulations.  This format simplifies the administration of both programs and strengthens each program’s integrity.
CONSIDERATION OF ALTERNATIVES
In accordance with Government Code 11346.5, subdivision (a)(13), the DGS must determine that no reasonable alternative it considered or that has otherwise been identified and brought to the attention of the DGS would be more effective in carrying out the purpose for which the act is proposed or would be as effective and less burdensome to affected private persons than the proposed regulatory action.
The DGS invites interested persons, or his or her representative to present statements or arguments with respect to alternatives to the proposed regulations at a scheduled hearing or during the written comment period.

CONTACT PERSON

The contact person for inquiries concerning the proposed regulatory action may be directed to:
DGS, Procurement Division


Office of Small Business and DVBE Services


Diana Alfaro, Certification Regulation Supervisor

707 3rd Street, 1st Floor, Room 400


West Sacramento, CA 95605


Phone

(916) 375-4919


Email:

diana.alfaro@dgs.ca.gov

Fax:

(916) 375-4950



Or, 


DVBERegulations@dgs.ca.gov 

The alternate contact person for submission of inquiries is:

DGS, Procurement Division


Office of Small Business and DVBE Services


Nancy Huth, Certification and Training Supervisor

707 3rd Street, 1st Floor, Room 400


West Sacramento, CA 95605


Phone

(916) 375-4935


Email:

nancy.huth@dgs.ca.gov

Fax:

(916) 375-4950

AVAILABILITY OF STATEMENT OF REASONS AND TEXT OF PROPOSED REGULATIONS

The DGS will have the entire rulemaking file available for inspection and copying throughout the rulemaking process at its office as identified under the Contact Person section of this document.  As of the date this notice is published in the Notice Register, the rulemaking file consists of:

· Notice of Proposed Rulemaking

· Proposed Text of DVBE Regulations

· Initial Statement of Reasons

Copies of the rulemaking file may be obtained by contacting Diana Alfaro at the address, telephone or email address referenced in the Contact Person section above.  Copies of the items listed above may be viewed and downloaded from the DGS website at www.dgs.ca/gov/pd/Programs/OSDS.aspx under the PD Quick Links section.

AVAILABILITY OF CHANGED OR MODIFIED TEXT

After considering all timely and relevant comments received, the DGS may adopt the proposed regulations substantially as described in this notice.  If the DGS makes modifications, which are sufficiently related to the originally proposed text of regulations, it will make the modified text with the changes clearly indicated and available to the public for at least 15 days before the DGS adopts the regulations as revised.  Please send requests for copies of any modified regulations to the attention of Diana Alfaro at the contact information reflected above.  The DGS will accept written comments on the modified regulations for 15 days after the date on which they are made available.
AVAILABILITY OF THE FINAL STATEMENT OF REASONS

Upon its completion, copies of the Final Statement of Reasons may be obtained by contacting Diana Alfaro at the contact information reflected above.
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