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INITIAL STATEMENT OF REASONS
The Legislature adopted the Government Code (GC) and the Public Contract Code (PCC) to govern bidding and contracting practices and certification determinations for the State of California.  This rulemaking incorporates chaptered legislation impacting these codes which impact the Small Business (SB) certification program administered by the Department of General Services, Procurement Division, Office of Small Business and Disabled Veteran Business Enterprise Services (OSDS).
GC Sections 14835 - 14843 is the foundation for the California SB certification program.  This program addresses the interests of SBs in order to preserve free competitive enterprise and to ensure that a fair proportion of the total purchases and contracts or subcontracts for the state are placed with these enterprises.  In Fiscal Year 2012/2013 participating state entities awarded a total of $9 billion dollars in contract with over $2 billion to SB.

The Legislature chaptered several bills between 2005 and 2012 which amended the GC and PCC.  The following summarizes the revisions to the GC and PCC Sections based on the chaptered legislation:
· GC Section 14837; Chapter 421,Statutes of 2012, Senate Bill 1510: 
The definition of Commercially Useful Function (CUF) was amended to include additional conditions under which a certified SB or Microbusiness (MB) is deemed to perform a CUF.

· GC Sections 14842 and 14842.5; Chapter 342, Statutes of 2010, Assembly Bill (AB) 177:
Section 14842:
· Increases the suspension period from doing business with the state.
· Prohibits the business or person from contracting with the state until all specific costs related to the contract are paid.
Section 14842.5: 
· Increases the certification revocation period.
· Revokes both SB and Disabled Veteran Business Enterprise (DVBE) certifications when a business violates either the SB or DVBE certification program.
· Imposes civil penalties against any person for fraudulent representation of a CUF performed by a DVBE.
· Authorizes awarding departments and contractors to terminate a contract for fraudulent representation of a CUF by a subcontractor.
· Requires awarding departments and the Controller to offset penalties and costs awarded to the state against payments due to a contractor.
· Requires persons or businesses found to obtain SB or DVBE certification fraudulently that led to the finding that the contract had been improperly awarded to pay costs incurred by the awarding departments or the DGS.
· Increases the civil penalties for firms that obtained SB or MB certification unlawfully.

· GC Sections 14839 and 14839.5; Chapter 185, Statutes of 2005, AB 348:  
Section 14839:

· Requires the OSDS to make efforts to develop, in cooperation with associations representing counties, cities, and special districts, a core statewide SB certification application that may be adopted by all participating entities.
Section 14839.5: 
· Specifies that a business that has been certified by, or on behalf of, another governmental entity may be eligible for certification as a SB if the certifying entity uses substantially the same or more stringent definitions as those set forth in existing law and substantially the same or a more stringent certification analysis than that used by the department under these provisions.  

· GC Section 14840; Chapter 383, Statutes of 2010, AB 2249: 
· Requires an applicant or certified firm to submit to OSDS a written declaration, under penalty of perjury, that all information submitted is true and correct.
· Authorizes the department to require, if just cause exists, the owner of the enterprise or SB, the applicant, or the certified firm to complete and submit to the department a specified federal tax form requesting a transcript of a tax return from the Internal Revenue Service.
These regulations provide rules to enact statutes governing the SB certification program.  Regulations establish logical, consistent, fair and impartial practices to carry out the state’s commitment to provide opportunities for California’s SB community.

After a thorough review of these statutes, it was determined that regulations are the most efficient and effective method to clarify statutes and communicate certification requirements to all stakeholders.  This revise will convey: 
· The application requirements and criteria for SB certification

· Establish consistent and fair procedures

· Communicate the state’s expectations for businesses seeking contracting opportunities

· Provide consistent interpretation of law.

The proposed amendments will parallel in structure, where applicable, with the DVBE regulations.  Both regulatory programs are found in California Code of Regulations, Title 2, Division 2, Chapter 3.
Section 1896. Purpose of Subchapter: 

No content change was made to language.  The only amendment was a formatting change.
TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS

None.

EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY AFFECTING BUSINESS

The DGS has not identified any adverse impact or alternative that would lessen any adverse impact on small businesses.

REASONABLE ALTERNATIVES TO THE REGULATION AND THE AGENCY’S REASONS FOR REJECTING THOSE ALTERNATIVES

No other alternative to the regulations were considered by DGS.
Section 1896.2. Authority:

A minor amendment was made to the language that included the addition that OSDS is the sole authority for the administration of SB certification program. 
TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS

None.

EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY AFFECTING BUSINESS

DGS has not identified any adverse impact or alternative that would lessen any adverse impact on small businesses.

REASONABLE ALTERNATIVES TO THE REGULATION AND THE AGENCY’S REASONS FOR REJECTING THOSE ALTERNATIVES

No other alternative to the regulations were considered by DGS.
Section 1896. 4. Definitions: 

The current regulations list many terms used by DGS in the SB certification program.  As written, many are vague, outdated and difficult to understand.  This has resulted in numerous interpretations and duplicative efforts clarifying and communicating the definitions.  In addition, the SB regulations are not consistent with the DVBE regulations.  Consistency with the DVBE regulations is vital as approximately 75-percent of DVBEs are also SB certified.  DVBE definitions that relate to the SB program were incorporated into the proposed SB regulations.  
This proposal may result in less confusion and fewer complaints.  The definitions provide explanations of words and terms used to explain and define the SB certification program.  The SB regulations do not provide a sufficient level of detail.  Revised definitions may eliminate ineligible businesses from submitting applications for certification.  The reduction of ineligible applications results in less certification denials, revocations and appeals.  It is also believed that these definitions will promote understanding of the certification requirements, determination, contract performance and submission of program abuse allegations.  New terms and abbreviations were added to clarify program enforcement and certification appeal rights. 
	Subsection1896.4
	No Change
	Adopt
	Amend

	(a)
	X
	
	

	(b)
	
	
	The definition was shortened for clarification.

	(c)
	
	
	Clarifies the term that applies to a business that submitted an application for SB certification.  The definition was amended to be consistent with the definition in the DVBE regulations.

	(d)
	X
	
	

	(e)
	
	
	Definition amended to be consistent with the definition in the DVBE regulations.

	(f)
	X
	
	

	(g)
	
	
	Definition amended for minor formatting change.

	(h)
	
	Definition added so stakeholders understand that an “approved” status in the database means a business met certification criteria.  This definition was added to be consistent with the DVBE regulations.
	

	(i)
	
	Definition added so stakeholders understand that a “deficiency” status in the database means that an applicant was notified, in writing, to submit additional support documents.
	

	(j)
	
	Definition was added to distinguish from certification revocations.  The rules and appeals rights for a denial and revocation differ.  This definition was added to be consistent with the DVBE regulations.
	

	(k)
	
	Definition was added to communicate to a certified SB to provide additional support documents to determine continued certification eligibility.  This definition was added to be consistent with the DVBE regulations.
	

	(l)
	
	Definition added to communicate that a certification revocation can be for many reasons.  This includes sanctioning firms that are without fault.  A certification revocation may also be issued due to a SB’s failure to respond to a certification notice.  This function’s name changed from decertification used in prior legislation.  This definition was added to be consistent with the DVBE regulations.
	

	(m)
	
	
	Definition clarifies that extra participants through whom funds are passed are not considered part of the SB program.  There has been a misunderstanding of this aspect among the SB community.  The regulations restate the statute to help eliminate confusion and reduce subjective interpretation.  The definition is consistent with the DVBE regulations.

	(n)
	
	Definition added to communicate that a complete federal tax return may include forms, schedules, attachments and information on revenue and expenses.  This definition was added to be consistent with the DVBE regulations.
	

	(o)
	
	Definition added to promote clearer meaning and understanding.  This definition was added to be consistent with the DVBE regulations.
	

	(p)
	
	Definition added to communicate this term applies to contractors awarded contracts as defined in subsection 1896.4(o).  This definition was added to be consistent with the DVBE regulations.
	

	(q)
	
	Definition added to clarify the program requirement that the applicant is independently owned and operated. This definition was added to be consistent with the DVBE regulations.
	

	(r)
	
	
	Definition amended to include the Department of General Services’ acronym.  This definition was amended to be consistent with the DVBE regulations.

	(s)
	
	Definition added as 75-percent of DVBEs are also SB certified.
	

	(t)
	
	Definition added to clarify the requirement that SB owners/officers or managers or members of a business must be domiciled in California. 
	

	(u)
	
	
	Definition amended to reflect the name change of the Employment Development Department’s form used to verify employee count. 

	(v)
	
	Definition added to reduce the number of appeals with no merit.  An appeal must be based on other than reasons identified in Section 1896.20.  This definition was added to be consistent with the DVBE regulations.
	

	(w)
	
	
	Definition amended for clarification of gross annual receipt requirement and usage of term.

	(x)
	
	
	Definition amended for clarification. 

	(y)
	X
	
	

	(z)
	
	
	Definition amended with minor formatting change.

	(aa)
	
	
	Definition amended with minor formatting change.

	(bb)
	
	
	Definition amended with minor formatting change.

	(cc)
	X
	
	

	(dd)
	
	
	Definition amended with minor formatting change.

	(ee)
	
	
	Definition amended for clarity.

	(ff)
	
	Definition added for clarity.
	

	(gg)
	
	Definition added as OSDS is continually referenced in regulations.  OSDS has the sole responsibility for administration of the SB certification program.  
	

	(hh)
	X
	
	

	(ii)
	X
	
	

	(jj)
	
	
	Definition amended for clarity.  Certifications are issued by OSDS versus the Department.

	(kk)
	
	
	Definition amended with minor word change.

	(ll)
	
	Definition added to clarify that subcontractor applies to any individual or business that performs an element of a contract.  Definition added for consistency with the DVBE regulations.
	

	(mm)
	
	Definition added to clarify that a business/individuals may be temporarily debarred from participating in a state contract.
	


TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS

None.

EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY AFFECTING BUSINESS

DGS has not identified any adverse impact or alternative that would lessen any adverse impact on small businesses.
REASONABLE ALTERNATIVES TO THE REGULATION AND THE AGENCY’S REASONS FOR REJECTING THOSE ALTERNATIVES

No other alternative to the regulations were considered by DGS.
Section 1896.6. Application of the Small Business and Non-Small Business Subcontractor Preferences:
No content change was made to language.  The only amendments were formatting changes.

	Subsection1896.6
	No Change
	Adopt
	Amend

	(a)
	
	
	Language amended with minor formatting correction.

	(a)(1)
	
	
	Section number identified in text renumbered.

	(b)
	
	
	Language amended with minor formatting correction.

	(b)(1)
	
	
	Language amended with minor formatting correction.

	(b)(4)
	
	
	Language amended for clarity and minor formatting correction.


TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS

None.

EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY AFFECTING BUSINESS

The DGS has not identified any adverse impact or alternative that would lessen any adverse impact on small businesses.

REASONABLE ALTERNATIVES TO THE REGULATION AND THE AGENCY’S REASONS FOR REJECTING THOSE ALTERNATIVES

No other alternative to the regulations were considered by DGS.
Section 1896.8. Computing the Small Business and the Non-Small Business Subcontractor Preferences
No content change was made to language.  The only amendment were formatting changes.

	Subsection1896.8
	No Change
	Adopt
	Amend

	(a)(1)
	
	
	Language amended with minor formatting correction.

	(a)(1)(A)
	
	
	Language amended with minor formatting correction.

	(a)(1)(A)1.
	
	
	Language amended with minor formatting correction.

	(a)(1)(B)
	
	
	Language amended with minor formatting correction.

	(a)(1)(B)2.
	
	
	Language amended with minor formatting correction.

	(b)(1)
	
	
	Language amended with minor formatting correction.

	(b)(1)(A)
	
	
	Language amended with minor formatting correction.

	(b)(1)(A)1.
	
	
	Language amended with minor formatting correction.

	(b)(1)(B)
	
	
	Language amended with minor formatting correction.

	(b)(1)(B)1.
	
	
	Language amended with minor formatting correction.

	(b)(1)(B)2.
	
	
	Language amended with minor formatting correction.

	(e)
	
	
	Language amended with minor formatting correction.

	(f)
	
	
	Language amended with minor formatting correction.


TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS

None.

EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY AFFECTING BUSINESS

The DGS has not identified any adverse impact or alternative that would lessen any adverse impact on small businesses.

REASONABLE ALTERNATIVES TO THE REGULATION AND THE AGENCY’S REASONS FOR REJECTING THOSE ALTERNATIVES

No other alternative to the regulations were considered by DGS.
Section 1896.8.1. Awarding Department Determination of Commercially Useful Function (CUF):
This newly adopted section creates regulation for the definition of a CUF pursuant to Military and Veterans Code Subsection 999(b)(5)(B).  Incorporating this section to the SB regulations provides consistency in application of CUF between the SB and DVBE regulations.  Prior to this regulation proposal, the statute’s definition was the only reference.  Reliance upon the statutes has proven to be insufficient on its own to carry out the purpose of the statute.  Language further clarifies that an awarding department shall investigate and report findings to OSDS on program violations based on CUF determination.  This section is consistent with the DVBE regulations.
TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS

None.

EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY AFFECTING BUSINESS

DGS has not identified any adverse impact or alternative that would lessen any adverse impact on small businesses.

REASONABLE ALTERNATIVES TO THE REGULATION AND THE AGENCY’S REASONS FOR REJECTING THOSE ALTERNATIVES

No other alternative to the regulations were considered by DGS.
Section 1896.9. Contract Awards:

This newly adopted section creates regulation in compliance with Public Contract Code Sections 10410 and 10411.  Adding this language to the SB regulations provides consistency in application between the SB and DVBE regulations.  Reliance upon the statutes has proven to be insufficient on its own to carry out the purpose of the statute.  
TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS

None.

EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY AFFECTING BUSINESS

DGS has not identified any adverse impact or alternative that would lessen any adverse impact on small businesses.

REASONABLE ALTERNATIVES TO THE REGULATION AND THE AGENCY’S REASONS FOR REJECTING THOSE ALTERNATIVES

No other alternative to the regulations were considered by DGS.
Section 1896.10. Substitution of a Small Business Subcontractor:
Language added regarding substitutions involving public works/construction contracts.  Minor amendments were made for formatting changes.

	Subsection1896.10
	No Change
	Adopt
	Amend

	(a)
	
	
	Language amended for clarity and minor formatting correction.

	(a)(3)
	
	
	Language amended for clarity and section number renumbered.

	(d)
	
	
	Language amended with minor grammatical correction.

	(e)
	
	
	Language amended with minor formatting correction.

	(f)
	
	Language added that substitutions involving public works/construction contracts are processed per PCC Section 4113.
	


TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS

None.

EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY AFFECTING BUSINESS

DGS has not identified any adverse impact or alternative that would lessen any adverse impact on small businesses.

REASONABLE ALTERNATIVES TO THE REGULATION AND THE AGENCY’S REASONS FOR REJECTING THOSE ALTERNATIVES

No other alternative to the regulations were considered by DGS.
Section 1896.11. Application:

This section was adopted to communicate the types of applications required to apply for certification.  The Small Business & DVBE Certification Application 812 (Rev. 12/2012), must be submitted when an online application is not submitted.  Additional documents to support the application are also required as identified on pages seven to nine of the application.  The paper application provides applicants an alternative to the online application.  The online application affords applicants the ability to upload required support documents.  The online application eliminates costs associated with copying, assembling, and mailing a paper application and support documents.  Adding this section to the regulations provides consistency in application processing between the SB and DVBE regulations. 
TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS

None.

EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY AFFECTING BUSINESS

DGS has not identified any adverse impact or alternative that would lessen any adverse impact on small businesses.

REASONABLE ALTERNATIVES TO THE REGULATION AND THE AGENCY’S REASONS FOR REJECTING THOSE ALTERNATIVES

No other alternative to the regulations were considered by DGS.
Section 1896.12. Eligibility for Certification as a Small Business:
OSDS has the sole authority and responsibility to determine eligibility of applicants for certification.  This section communicates the requirements to receive and maintain certification.  Applicants that do not meet these requirements do not receive the added benefits of contracting incentives. 

	Subsection1896.12
	No Change
	Adopt
	Amend

	(a)(1-4)
	X
	
	

	(a)(5)
	
	
	The language communicating size standards was amended for clarity.

	(a)(5)(A)
	
	
	The language communicating size standards was amended for clarity.

	(a)(5)(A)1
	
	
	The language communicating size standards was amended for clarity.

	(a)(5)(A)2
	
	
	The language communicating size standards was amended for clarity.

	(a)(5)(B)
	
	
	The language communicating size standards was amended for clarity.

	(b)
	
	
	The language was amended for clarity and minor grammatical correction.

	(b)(1)
	
	
	The language was amended for clarification and grammatical correctness. 

	(b)(2)
	
	
	The language was amended for clarification and grammatical correctness.

	(c)
	
	
	The language was deleted from this subsection.  It was amended and redirected to subsection 1896.15(c).  

	(c)(1-7)
	
	
	The language in subsection 1896.12(d) was redirected, amended for clarification and renumbered to subsection 1896.12(c)(1-7). 

	(d)
	
	
	The language in subsection 1896.12(d) was redirected from subsection 1896.12(e) and amended for clarity.

	(e)
	
	
	The language in subsection 1896.12(e) was redirected from subsection 1896.12(f) and amended for clarity.  It also incorporates AB 348 regarding a core statewide application.

	(f)
	
	
	The language in subsection 1896.12(f) was redirected to subsection 1896.12(e).  As such, subsection (f) no longer exists.


TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS

None. 
EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY AFFECTING BUSINESS

DGS has not identified any adverse impact or alternative that would lessen any adverse impact on small businesses.

REASONABLE ALTERNATIVES TO THE REGULATION AND THE AGENCY’S REASONS FOR REJECTING THOSE ALTERNATIVES

No other alternative to the regulations were considered by DGS.
Section 1896.13. Responsibilities of the Applicant and Small Business:

This section was renumbered to 1896.13 and the language redirected from section 1896.14 to allow for new sections to be added to the SB regulations. 
	Subsection1896.13
	No Change
	Adopt
	Amend

	(a)(1-2)
	
	
	The language was amended for clarity.

	(b)
	
	
	The language was amended for clarity.

	(c)
	
	Language added to clarify a SB shall request to withdraw certification when they no longer meet eligibility requirements.  This is consistent with the DVBE regulations
	

	(d)
	
	Language added to clarify that a SB still interested in maintaining certification is responsible for seeking recertification regardless whether a recertification notice is received.  This is consistent with the DVBE regulations.
	.

	(e)
	
	
	The language was amended for clarity.

	(f)
	
	
	The language was amended for clarity.

	(g)
	
	Language added to clarify that a SB is responsible for maintaining licenses, permits, registrations to support certification status.  This is consistent with the DVBE regulations.
	


TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS

None.
EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY AFFECTING BUSINESS

DGS has not identified any adverse impact or alternative that would lessen any adverse impact on small businesses.

REASONABLE ALTERNATIVES TO THE REGULATION AND THE AGENCY’S REASONS FOR REJECTING THOSE ALTERNATIVES

No other alternative to the regulations were considered by DGS.
Section 1896.14. Determination of Intent to Preform a Commercially Useful Function:
This section was formerly titled Responsibilities of the Small Business.  This section was adopted from the DVBE regulations and provides consistency between the two regulations.  It illustrates the determination of the intent to perform a CUF.  This regulation memorializes the roles of OSDS and awarding departments regarding CUF.  For certification purposes only, the application and supporting documentation are assessed to determine the intent of a business to do a CUF.  This regulation distinguishes between evaluation of the intent to perform a CUF for certification and the performance of CUF on contracts. 

Historically, awarding departments and the public believed that the state certification equated to a CUF determination.  CUF is based solely on performance.  Therefore, the performance of CUF can only be validated by awarding departments during the bidding process and contractual performance. 

TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS

None.
EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY AFFECTING BUSINESS

DGS has not identified any adverse impact or alternative that would lessen any adverse impact on small businesses.

REASONABLE ALTERNATIVES TO THE REGULATION AND THE AGENCY’S REASONS FOR REJECTING THOSE ALTERNATIVES

No other alternative to the regulations were considered by DGS.
Section 1896.15. Certification by OSDS:
This section was renumbered from section 1896.16 to allow for new sections to be added to the SB regulations.  Title of section amended for clarification, formerly Certification by the Department. 

	Subsection1896.15
	No Change
	Adopt
	Amend

	(a)
	
	
	The language was amended for clarity.

	(b)
	
	
	The language was amended for clarity.

	(c)
	
	
	Language amended to clarify the requirements of joint ventures.

	(d)
	
	
	The language was amended for clarity.

	(e)
	
	
	The language was amended for clarity.  In addition, language was incorporated regarding core statewide certification application pursuant to AB 348.

	(f)
	
	
	The language was amended for clarity.

	(g)
	
	
	Language amended to identify reasons, not all inclusive, that if a SB no longer meets certification criteria, a revocation shall be initiated. 

	(h)
	
	
	Subsection amended to add CUF language.  The prior language was redirected to subsection 1896.19(a).  

	(h)(1)
	
	
	Language redirected to subsection 1896.19(a)(2).  



	(h)(2)
	
	
	Language redirected to subsection 1896.19(a)(3).  

	(h)(3)
	
	
	Language redirected to subsection 1896.17(b).  Time frames amended pursuant to AB 177.

	(h)(4)
	
	
	Language redirected to subsection 1896.19(a)(1).   Time frames amended pursuant to AB 177.

	(i)
	
	
	Language deleted from renumbered section1896.15.  Redirected and amended to subsection 1896.19(a).

	(j)
	
	
	Language removed and replaced by subsection 1896.19(b).  Dollar amounts amended pertaining to AB 177.

	(k)
	
	
	Language deleted and replaced by subsection 1896.17(a).

	(l)
	
	
	Language deleted and replaced by subsection 1896.17(b).

	(m)
	
	
	Language deleted and replaced by subsection 1896.9(c).


TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS

None conducted.
EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY AFFECTING BUSINESS

DGS has not identified any adverse impact or alternative that would lessen any adverse impact on small businesses.

REASONABLE ALTERNATIVES TO THE REGULATION AND THE AGENCY’S REASONS FOR REJECTING THOSE ALTERNATIVES

No other alternative to the regulations were considered by DGS.

Section 1896.16. Unlawful Certification and Contracting Activities:
This section was adopted from the DVBE regulations to address Unlawful Certification and Contracting Activities.  It provides the public with a sense of the behaviors that the state finds to be unlawful.  Subsection 1896.16(a) addresses certification fraud and subsection 1896.16(b) discusses fraudulent contracting activity.  The examples identified in Section 1896.16 are not an all-inclusive list of inappropriate behaviors.  These behaviors lead to actions established in Article 4: Enforcement and Sanctions. 

The state is required to provide notice as a deterrent to unlawful behavior.  The goal is to ensure that the public is aware of the seriousness of unlawful gain of a certification or contracts that the contractors were not legally entitled to receive.  This regulation provides public notice that these types of behaviors will be treated as unlawful activities. 

It is hoped that this section will be a deterrent to potential unlawful behaviors.  However, if not, it provides examples to help the public and state departments in identifying unlawful activity. 

TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS

None.
EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY AFFECTING BUSINESS

DGS has not identified any adverse impact or alternative that would lessen any adverse impact on small businesses.

REASONABLE ALTERNATIVES TO THE REGULATION AND THE AGENCY’S REASONS FOR REJECTING THOSE ALTERNATIVES

No other alternative to the regulations were considered by DGS.

Section 1896.17. Enforcement:
This section was adopted from the DVBE regulations and also fulfills requirements of AB 177.  The Enforcement section addresses actions that the state will take against applicants and certified businesses that do not qualify for certification, contract awards, or due to fraudulently obtaining certifications and contracts. 

These sections communicate the seriousness of fraudulent behavior and suspension durations pursuant to AB 177 and M&VC Subsection 999.9(c).  The effects far exceed the loss of certification.  Not only will the certification revocation term equal the suspensions term, there may be monetary losses and the recommendation for civil and criminal actions. 
	Subsection1896.17
	No Change
	Adopt
	Amend

	(a)
	
	Clarifies that if a SB does not meet or continues to meet eligibility criteria, a notice is provided containing the appeal process.
	

	(b)
	
	Clarifies the state’s authority to suspend certified and non-certified businesses from contracting with the state for fraudulent activity for a specified amount of time.  Makes clear the businesses affiliates, principals of the business and any new businesses later formed by any of the aforementioned will also be suspended from state contracting.  Lastly, clarifies cases may be referred to the Attorney General’s Office for sanctions.
	


TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS

None.
EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY AFFECTING BUSINESS

DGS has not identified any adverse impact or alternative that would lessen any adverse impact on small businesses.

REASONABLE ALTERNATIVES TO THE REGULATION AND THE AGENCY’S REASONS FOR REJECTING THOSE ALTERNATIVES

No other alternative to the regulations were considered by DGS.

Section 1896.18. Investigations and Reporting Requirements:

This section was adopted from the DVBE regulations and also to fulfill requirements of AB 177.  This section was formerly titled Appeal of Certification Denial, Decertification, or the Imposition of Sanctions which is now section 1896.20. 
	Subsection1896.18
	No Change
	Adopt
	Amend

	(a)
	
	This subsection establishes that awarding departments and are instrumental in investigating and reporting program abuse within 60 days of alleged violation(s).   OSDS may grant extension to awarding department for additional time to conduct and report investigation findings.
	.

	(b)
	
	Clarifies that reports from an awarding department be acknowledged within three business days.  A firm may be suspended and/or have the certification revoked based on the OSDS’ evaluation of the report and certification re-assessment, if applicable.  The action may take up to six months to process. 
	

	(c)
	
	Clarifies that alleged violations may be reported to the Attorney General for possible civil action.
	

	(d)
	
	Informs the public that contract related allegations be directed to an awarding department for investigation and that certification violations be reported to OSDS. 
	


TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS

None.
EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY AFFECTING BUSINESS

DGS has not identified any adverse impact or alternative that would lessen any adverse impact on small businesses.
REASONABLE ALTERNATIVES TO THE REGULATION AND THE AGENCY’S REASONS FOR REJECTING THOSE ALTERNATIVES

No other alternative to the regulations were considered by DGS.

Section 1896.19. Sanctions:

This section was adopted from the DVBE regulations to fulfill requirements of AB 177.  It establishes that OSDS is instrumental in monitoring sanction terms for businesses, principals and business affiliates.  It also establishes that OSDS has the authority to determine when certification can be applied for and when contracting with the state can resume. 
TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS

None.
EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY AFFECTING BUSINESS

DGS has not identified any adverse impact or alternative that would lessen any adverse impact on small businesses.

REASONABLE ALTERNATIVES TO THE REGULATION AND THE AGENCY’S REASONS FOR REJECTING THOSE ALTERNATIVES

No other alternative to the regulations were considered by DGS.

Section 1896.20. Appeal of Certification Denial or Revocation and/or Suspension from Contracting Activities:

This section was renumbered, formerly section 1896.18, and new language adopted from the DVBE regulations to fulfill the requirements of AB 177.  

Appeals of certification decisions and suspensions from contracting with the state are two distinct actions.  Certification applications for new and recertifying applicants may be denied.  An existing certification may be revoked.  A business can be suspended from contracting with the state regardless of certification status.  Certification decisions and suspension actions may be appealed within 30 calendar days.  This section establishes the DGS Director, or designee, the authority to grant an appellant additional time to submit an appeal due to extenuating circumstances.  Additionally, it communicates when an appeal has no merit or basis.
	Subsection1896.20
	No Change
	Adopt
	Amend

	(a)
	
	
	Clarifies a denial is final unless appealed by the due date.  

	(b)
	
	
	Clarifies a revocation is final unless appealed by the due date.

	(c)
	
	
	Clarifies a suspension action, with or without a revocation, is final unless appealed by the due date.

	(d)(1-2)
	
	
	Clarifies a business may submit an appeal for a certification decision or suspension.  The appeal must establish that the evidence does not warrant the action.

	(e)(1-3)
	
	
	Clarifies the grounds for an appeal to a denial, revocation and suspension.

	(f)(1-4)
	
	
	Clarifies when an appeal has no grounds.

	(g)
	
	
	Authorizes the DGS Director or designee the ability to dismiss submitted appeals pursuant to subsection 1896.20(f).  There is no further appeal option and the decision is final.


	(h)
	
	
	Authorizes the DGS Director or designee to submit appeals governed by section 1896.21 to the Office of Administrative Hearings.


TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS

None.
EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY AFFECTING BUSINESS

DGS has not identified any adverse impact or alternative that would lessen any adverse impact on small businesses.

REASONABLE ALTERNATIVES TO THE REGULATION AND THE AGENCY’S REASONS FOR REJECTING THOSE ALTERNATIVES

No other alternative to the regulations were considered by DGS.  Regulations communicate grounds for appeal to ensure businesses understand their right to appeal and the conditions in which to file an appeal. 

Section 1896.21. Appeal Hearings:

This section has been renumbered, formerly section 1896.20.  A minor grammatical change was made to the language. 
TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS

None.
EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY AFFECTING BUSINESS

DGS has not identified any adverse impact or alternative that would lessen any adverse impact on small businesses.

REASONABLE ALTERNATIVES TO THE REGULATION AND THE AGENCY’S REASONS FOR REJECTING THOSE ALTERNATIVES

No other alternative to the regulations were considered by DGS.  
Section 1896.22. Appeal Decisions:
This section contains new language adopted from the DVBE regulations to fulfill the requirements of AB 177.  

TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS

None.

EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY AFFECTING BUSINESS

DGS has not identified any adverse impact or alternative that would lessen any adverse impact on small businesses.

REASONABLE ALTERNATIVES TO THE REGULATION AND THE AGENCY’S REASONS FOR REJECTING THOSE ALTERNATIVES

No other alternative to the regulations were considered by DGS.  

Economic Impact Assessment

Purpose:

The Department of General Services, Procurement Division, Office of Small Business & Disabled Veteran Business Enterprises Services (OSDS) proposes to adopt and amend language in California Code of Regulations Sections 1896 – 1896.22.  The rulemaking revise is necessary to adopt chaptered legislation; provide consistent certification requirements, eliminate obsolete terms, and provide uniformity with the Disabled Veteran Business Enterprise (DVBE) regulations, where applicable.  

The Creation or Elimination of Jobs within the State of California:

The impact on creation or elimination of jobs in California is unknown.  The proposed regulations replace regulations that have not received an extensive revision for several years.  The regulations afford an opportunity for all stakeholders to understand the small business program requirements.  

The Creation of New Businesses or the Elimination of Existing Businesses within the State of California:

The impact on business creation or elimination is unknown.  Government Code Sections 14835 – 14843 is the foundation of the Small Business certification program.  The certification program addresses the interest of small businesses in order to preserve free competitive enterprise and to ensure that a fair portion of State purchases and contract dollars are awarded to these businesses.  In fiscal year 12/13, $2 billion dollars in contracts were awarded to small businesses.  It is essential that opportunity is provided for full participation in a free enterprise system to small businesses.

The Expansion of Businesses Currently Doing Business within the State of California:

The expansion of businesses doing business within California is unknown.  The regulation revise provides up-to-date certification requirements for businesses interested in seeking certification.  The revise eliminates subjective interpretation of statute and provides requirements in a clear and concise manner.  As such, businesses may seek small business certification because requirements are less confusing, easy to follow and parallel to the Disabled Veteran Business Enterprise, where applicable.  

Benefits of the Regulations to the Health and Welfare of California Residents, Worker Safety, and the State’s Environment:

The anticipated benefits of this regulation revise include incorporation of chaptered legislation; clarification of existing language, consistency and elimination of subjective interpretation of law.  Approximately 75% of certified businesses possess a dual certification status.  This proposal may result in less confusion and fewer complaints.  In addition it may eliminate ineligible businesses from applying for certification.  Reduction of ineligible applications thus eliminating unnecessary costs associated in administration of the certification program.  

Initial Statement of Reasons
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