DEPARTMENT OF GENERAL SERVICES

PROCUREMENT DIVISION

OFFICE OF SMALL BUSINESS AND DVBE SERVICES

The following are comments and responses to the proposed Disabled Veteran Business Enterprise (DVBE) regulations received by the Department of General Services (DGS).  DGS received over 200+ comments on its regulatory proposal.  The information has been categorized and consolidated into the following table.   

	#
	SUMMARY

OF COMMENT
	RESPONSE

	1
	Copies of Notice of Proposed Rulemaking requested.


	Provided the link to the Notice of Proposed Rulemaking located on the Office of Small Business and DVBE Services (OSDS) webpage.



	2
	Should firm refrain from renewing certification until regulations are implemented? 


	No.  Rulemaking may take up to one (1) year to complete and implement.  Recommended firm proceed with renewal process.

	3
	Is there a renewal form?
	No. The paper or electronic renewal notice is used for renewing applicants.  The notice directs applicants to the online application or paper application.



	4
	Copies of newly implemented regulations requested.
	Regulations are not available at this time.  Rulemaking may take up to one (1) year to complete and implement. 



	5
	Not in agreement that disabled veterans (DV) should report service-connected disability yearly.


	Out of scope of proposed regulations.  2 CCR Section 1896.82(c) requires the DV to certify in writing there has been no change in the service-connected disability rating (New VA Letter not required).  We do not believe this is an onerous requirement.


	6
	Can the DVBE certification period be longer than one year?


	Out of scope of proposed regulations.  Yes.  DGS has the discretion to issue a certification up to 24 months. 

	7
	Suggestion to have different incentives for small versus large DVBEs.
	Suggestion is out of scope of proposed regulations.  Recommended contact with DVBE Alliance, an organization known to promote legislative changes within DVBE community.



	8
	Is it punitive to limit a DV to a 30-hour work week and still operate a DVBE?
	No.  Proposed language regarding work hours is neither punitive nor unreasonable.  It assists in determination how a DV manages and operates a firm.

	9
	Is it possible to have a twenty-four (24) month certification?


	Out of scope of proposed regulations.  Yes. See Item #6. DVBEs that also hold a small business (microbusiness) certification may be issued a twenty-four (24) month certification.  

	10
	What cost/analysis was used to determine the cost to provide federal tax returns (FTRs) and support documents?


	Question is out of scope of proposed regulations.  Statute requires FTRs and additional documents to support a determination.  The online system allows applicants to upload FTRs and other support documents.

	11
	May a subcontractor have a subcontractor? 
	Out of scope of proposed regulations.  No.  In most cases a subcontractor may not further subcontract work.  Consult with awarding department contract manager for guidance.


	12
	Comment on current toner contract.


	Comment is out of scope of proposed regulations.  

	13
	When is DGS open to receiving comments on laws?
	While the DGS is always open to constructive suggestions about legislation this question is out of scope of proposed regulations.  


	14
	Eliminate standard mandates.
	While the DGS is always open to constructive suggestions about legislation this question is out of scope of proposed regulations.  There is no provision in law to eliminate standard mandates.  You may also contact the DVBE Alliance, Elite SDVOB Network, and community organizations, for proposed legislative changes.



	15
	What are the advantages of being a DVBE?
	Question is out of scope of proposed regulations.  Forwarded to appropriate Procurement Division (PD) program area for specific response.



	16
	Specific question on invitation for bid.
	Question is out of scope of proposed regulations.  Recommended contact with awarding department’s contact their legal office for assistance.


	17
	What is the impact to the small business (SB) regulations?


	Question is out of scope of proposed regulations.  Certified SBs are not governed by Military and Veterans Code (M&VC) or the DVBE regulations.

	18
	Question regarding firm renewal notice.


	Question is out of scope of proposed regulations.  Forwarded to appropriate PD program area for specific response.


	19
	Questions regarding CalFIRE equipment list and Paid Called Firefighter (PCF) policy.
	Questions are out of scope of proposed regulations.  Recommended contact with CalFIRE regarding equipment list and PCF policy.

	20
	Link not working.
	Confirmed link was working properly.  Recommended computer settings be checked for functionality.



	21
	Specific questions on a deficiency letter.
	Questions out of scope of proposed regulations.  Forwarded to appropriate PD program area for response. 

	22
	Project management advertisement. 

	Solicitation is out of scope of proposed regulations.

	23
	Former DVBE Substitution in Subsection 1896.64(c) listed under new title and subchapter? 


	Yes.  The section on DVBE Substitution moved and modified to Section 1896.73.

	24
	Can DGS exercise discretion and give awarding departments ability to process DVBE Substitutions in an effort to streamline contracting process in Section 1896.73?


	No.  Existing law does not permit DGS to delegate its authority.  Review of DVBE Substitutions by DGS has been a legal requirement since January 1, 2010.  Proposed regulations were modified to include a three (3) business day processing time frame by DGS on requests.  

	25
	Disagrees with Notice of Proposed Rulemaking regarding cost to State agencies due to DVBE substitution process.  There is potential cost impact in the millions of dollars.  The cost to private persons or businesses could result in loss of significant damages for late completion of contracts.  
	The statute requires the DGS to review and approve substitution requests.  No costs have been reported to DGS.  Only three (3) DVBE Substitution requests have been submitted to DGS for consideration since January 1, 2010. 
Regarding the cost to State agencies, costs would need to be determined with each contract.

	26
	Section 1896.60 completely rewrites the previous regulation bearing this number.  Awarding department is not subject to DGS’s regulations respecting DVBEs on its construction contracts.
	Disagree.  Section 1896.60 moved intact to section 1896.74.  Awarding departments are to exercise legal interpretation of competing laws and regulations.  

	27
	The definition of “contract” in Subsection 1896.62(o) includes “information technology”; but these words do not appear in M&VC Section 999(b)(4) and should be stricken.


	Disagree.  The DVBE participation goal includes information technology contracts.  Therefore, this term is necessary to include in the definition.

	28
	The definition of “DVBE contractor, subcontractor or supplier” in Subsection 1896.62(s) was expanded beyond M&VC Section 999(b)(5)(B) as it omits “services or goods”.


	Disagree.  Refer to Subsection 1896.62(m) which references goods and services.  Subsection 1896.62(s) was revised to define a DVBE contractor, subcontractor or supplier as certified by DGS.

	29
	The definition of “equipment broker” in Subsection 1896.62(u) exceeds the scope of M&VC Section 999.2(b)(3) and should be stricken.  The application affects 1896.75.

	Disagree.  The definition of equipment broker in Subsection 1896.62(u) is interpreted consistently with regard to M&VC Section 999.2(b).  It correctly affects application of 1896.75.

	30
	The definition of “equipment rental” in Subsection 1896.62(v) exceeds the scope of M&VC Section 999.2(b)(2) and should be stricken.  “Subcontract” appears to be misused in the legal sense.

	Disagree.  The definition of equipment rental in Subsection 1896.62(v) restates M&VC Section 999.2(b)(2). 

	31
	The definition of OSDS in Subsection 1896.62(aa) should not include “oversight” and reference to it should be stricken.


	Agree.  The word “oversight” was removed from the proposed regulations.  Administrative actions include oversight by definition.  The definition of “OSDS” was renumbered and now reflected in Subsection 1896.62(cc).

	32
	The definition of “subcontractor” in Subsection 1896.62(dd) exceeds the definition set forth in M&VC Section 999.10(c).  Public Contract Code Section 4113 limits subcontractors to only those which are licensed contractors.  Delete definition of “contractor” as it exists in M&VC Section 999.10(c).  

	Disagree.  Refer to M&VC Section 999.(b)(5)(A) for the definition of contractor.  M&VC Section 999.10 provides guidance to awarding departments for the content of the general conditions under which bids are received.  The purpose of this language is to define the difference between a contractor and subcontractor.  The definition of “Subcontractor” was renumbered and now reflected in Subsection 1896.62(ff).

	33
	Subsection 1896.72(c) should be deleted as it adds nothing relevant to existing law.  


	Disagree.  This section directs current and former State employee DVBEs to the Conflict of Interest laws.

	34
	Various statutes appear to exempt departments from seeking DGS approval for DVBE subcontractor substitutions in Section 1896.73.

	Disagree.  Senate Bill 548, chapter 595, requires the DGS to approve DVBE Substitutions.  Awarding departments may exercise legal interpretation of competing laws and regulations.  

	35
	Awarding bodies would incur additional expense/costs with requirement for declarations for contracts that include rented or provide equipment to meet Section 1896.75. 


	Disagree.  Section 1896.75 sets forth consistent practices regarding M&VC Section 999.2(d).  The section requires submission of declarations.  Section 1896.75 modified to address rented equipment.

	36
	Section 1896.78 Reporting DVBE Participation Goal exceeds requirements under State Contract Act. 


	Disagree.  Legal reporting requirements for Executive Branch entities are included in this section.

	37
	Is due process provided to persons or bodies who are accused of violations pursuant to Sections 1896.88 and 1896.92?


	Yes.  Due process can be found in Section 1896.96.

	38
	DGS should notify awarding bodies of revocation of DVBE certification pursuant to Section 1896.90(b) Enforcement 
	Disagree.  Certification denial and revocation do not preclude applicants from reapplying immediately.  A subsequent notice would be required to awarding bodies upon recertification.  Denials and revocations can occur when applicants voluntarily withdraw applications or certifications.


	39
	Definition of commercially useful function (CUF) in Subsection 1896.62(m)(2) should include language that requires the vendor to perform, manage and supervise the work involved.
	Disagree.  The regulations cannot exceed the intent of the law.  Refer to M&VC Section 999(b)(5)(B)(i)(ab) which states “…performing, managing or supervising…”.

	40
	Delete definition of “contractor” in Subsection 1896.62(p) as it exists in M&VC Section 999.10(c).  
	Disagree.  Refer to M&VC Section 999.(b)(5)(A) for the definition of contractor.  M&VC Section 999.10 provides guidance to awarding departments for the content of the general conditions under which bids are received.  



	41
	Modify definition of “DVBE contractor, subcontractor or supplier” to include “manufacturer” in Subsection 1896.62(s).


	Disagree.  Adding manufacturer to this definition would exceed the intent of M&VC Section 999.(b)(5)(B).

	42
	What is the intent of Subsection 1896.71(d)? 
	This subsection ensures that awarding departmental staffs are aware of their responsibility pursuant to Government Code (GC) Section 19310.



	43
	Duplicative language regarding “providing notice to listed DVBE” in Subsection 1896.73(e).
	Agree.  Subsection 1896.73(a)(3-5) modified to require the prime contractor to notify the listed DVBE subcontractor and awarding department with proof of delivery.  The requirement for the awarding department to notify the listed DVBE subcontractor removed from Subsection 1896.73(e).


	44
	No response time frame provided for DGS in Subsection 1896.73(f) to process DVBE Substitution requests. What happens when the awarding department cannot identify another DVBE and costs are incurred?

	Subsection 1896.73(f) renumbered to (e) and modified to reflect DGS has three (3) business days to process requests.  Submit DVBE Substitution request substantiating that a DVBE cannot be identified.  Recommend departments contact their legal office for assistance.

	45
	Subsection 1896.82(c) should reflect at renewal DVBE should certify ability to perform a CUF commensurate with its current type of business and certification.  Certification should be denied if applicant does not meet 1896.81(a)(5).
	Disagree.  This section has been modified to remove performance of CUF since it is not a certification requirement.  Certification denial and revocation may occur for violation of M&VC Section 999.(b)(5)(B).  These actions occur when awarding departments substantiate a firm’s intent to fraudulently represent DVBE participation in order to obtain or retain a bid preference or State contract [M&VC Section 999.9(a)(5)].



	46
	Should DGS require applicants submit documents to establish the ability to perform a CUF in Subsection 1896.82(d)?
	See response in #45 above.  Additionally, the DGS will ensure the applicant signs the perjury statement regarding their ability to perform CUF in the application process.  

Certification requirements include determination of firm’s ability of management and control per 1986.81(h).  Certification denials and revocations will be appropriate if firms meet 1896.82(m)(6).


	47
	DGS should determine the ability of an applicant to perform a CUF in Section 1896.83.

	See response in #45 and #46 above.  

	48
	There is no time frame in Subsection 1896.92(c) for DGS to respond back to awarding department providing notice of its review and affirmation or denial of alleged program violations.
	Subsection now includes time frame for DGS to acknowledge receipt of investigative report within three (3) business days.  The DGS will conduct a certification compliance review to determine if certification program violations also exist upon receipt of alleged program violations.  All businesses are afforded due process for decertification and suspension actions.  If revocation of the certification is an appropriate action, the final DGS notice to the investigating agency may take six (6) months or more.  



	49
	Can DGS provide notice to awarding agencies of certification denials, revocations or suspensions of DVBEs as it relates to Subsection 1896.95(a)?
	No.  All certification decisions are posted in real time.  Certification denials or revocations do not preclude applicants from reapplying immediately.  Therefore, notifying stakeholders would not be a prudent decision.  A subsequent notice would be required upon certification.  In addition, many denials or revocations occur when applicants voluntarily withdraw applications or certifications.
Suspensions from contracting with the State are the only actions with a time frame.  Awarding departments are notified by Broadcast when firms are suspended from doing business with the State.  Specific suspension information can be accessed by selecting Suspended and Debarred Contractors listing at www.dgs.ca.gov/appropriate PD/Programs/OSDS/firmsviolations.aspx 



	50
	Can DGS provide final notice of appealed certification decisions to awarding agencies as it relates to Section 1896.97?


	Disagree.  See response in #49 above.

	51
	Can Section 1897.70 include language that awarding departments work in conjunction with DVBE community organizations to determine participation goals?


	Disagree.  Question is out of scope of proposed regulations.  Regulations cannot exceed the language of the law.  DVBE community may seek legislation to change law.


	52
	Is DGS amenable to using language as “from time of receipt of written notification” for listed DVBE on substitution notifications Subsection 1896.73(e)?


	Disagree.  Section 1896.73 modified to include the prime contractors requirement to include copy of written notice of proof of delivery to the listed DVBE of the intent to substitution.  This will afford the listed DVBE with five (5) business days from the postmark date to accept or oppose the substitution. 



	53
	Is Subsection 1896.75(a) geared towards addressing DVBEs that may be pass-thrus? 
	Yes.  Pursuant to M&VC 999.2, declarations must be submitted to awarding departments with solicitations that will rent equipment in any proposed contract with the State.


	54
	Refer to Subsection 1896.75(d) regarding DVBE equipment broker.  Are they counted towards the DVBE participation goal?  Why all the previous requirements?

	No.  Funds expended on a DVBE equipment broker shall not be credited toward the three percent (3%) goal.  Requirements in Section 1896.75 refer to declarations by a bidder or any proposed DVBE contractor, subcontractor that will rent equipment in any proposed contract with the State.


	55
	Section 1896.84 does not identify how long the new and renewed DVBE certification period lasts.

	Disagree.  Section 1896.84 reads prior to the end of a certification period of twelve (12) months or less, DGS, at its sole discretion, may extend the period up to an additional twelve (12) months after certification eligibility reverification or confirmation.


	56
	Was submission of FTRs changed to two (2) years in Subsection 1896.81(a)(6)?  This Subsection does not match Section 1896.84.

	Disagree.  Subsection 1896.81(a)(6), renumbered to (a)(5), and requires annual submission of FTRs without exception.  Subsection 1896.84 has no reference to FTR submission requirement.  However, Subsection 1896.82(b)(3) requires FTRs submissions in accordance with Subsection 1896.81(a)(5).


	57
	Is this an opportunity to change the disability rating to zero (0) which is the same as the federal government in Subsection 1896.82(b)(2)?


	No.  Question is out of scope of regulations.  Regulations cannot exceed the language of the law.  Current law requires at least a ten percent (10%) rating on service-connected disability.

	58
	Subsection 1896.82(c) addresses DVBE renewal requirements but does not identify when a renewal occurs. 


	Subsection 1896.84(f) addresses renewal time frame.  A firm has up to ninety (90) days before expiration date to submit an application.


	59
	Are there plans on increasing the three (3) year DVBE status to ten (10) years on a death or permanent medical disability of a DV in Subsection 1896.82(g)?  


	No.  Question is out of scope of proposed regulations.  Regulations cannot exceed the language of the law.  DVBE community may seek legislation to change law.

	60
	Can DVBE organizations be advised of a DVBE revocations addressed in Subsection 1896.95(a)?
	No.  Question is out of scope of proposed regulations.  Regulations cannot exceed the language of the law.  The status of a firm may be checked on eProcurement by completing a SB/DVBE Search inquiry.  Certification denials or revocations do not preclude applicants from reapplying immediately.  In addition, many denials and revocations occur when applicants’ voluntarily withdraw applications or certifications. 
 

	61
	Concerned CUF definition is subjective and has been misinterpreted in the past.  
	Section 1896.71 provides factors to awarding departments when determining if a DVBE contractor, subcontractor or supplier performs a CUF on a contract.  Factors are not limited to those identified in that section.  
Performance of a CUF is not a certification requirement.  Certification denial and revocation may occur for violation of M&VC Section 999.(b)(5)(B).  These actions occur when awarding departments substantiate a firm’s intent to fraudulently represent DVBE participation in order to obtain or retain a bid preference or State contract [M&VC Section 999.9(a)(5)].

Awarding departments are required to determine the contractor, subcontractor or supplier performs a CUF.  Regulations contain factors awarding departments take into consideration to determine CUF.  Factors are not limited to those identified in the applicable section.



	62
	Implement an effective and usable DVBE off-ramp clause.


	Comment is out of scope of proposed regulations.  Regulations cannot exceed the language of the law.  

	63
	Have a mandatory 5% DVBE Incentive in ALL state contract bids.


	Comment is out of scope of proposed regulations.  Regulations cannot exceed the language of the law.

	64
	Have a minimum 3% DVBE requirement on ALL state commodities contracts.


	Comment is out of scope of proposed regulations.  Regulations cannot exceed the language of the law.

	65
	Pervasive consumption of DVBE goods and services.


	Comment is out of scope of proposed regulations.  Regulations cannot exceed the language of the law.

	66
	Can the State implement a vendor policing mechanism on contracts?


	Question is out of scope of proposed regulations.  Regulations cannot exceed the language of the law.



	67
	Expressed concern regarding DVBE suppliers of materials and supplies. 
	Section 1896.71 contains language regarding factors awarding departments take into consideration to determine if a DVBE contractor, subcontractor or supplier performs a CUF.  Factors are not limited to those stated in that section.  
The determination of a CUF lies with each awarding department.  Awarding departments have always been responsible for determining the performance of a CUF during the fulfillment of contract requirements.



	68
	Support revisions to CUF and expressed concern that there may be a potential for lack of enforcement of these regulations.  
	Subsection 1896.70(e) requires awarding departments to determine that the DVBE contractor, subcontractor or supplier performs a CUF prior to a decision that the DVBE participation goal has been met.  Section 1896.71 provides factors awarding departments take into consideration to determine a CUF.  Factors are not limited to those stated in that section.  

Section 1896.82(i)(6) provides that DVBE certification may be revoked for a violation of Military and Veterans Code Section 999.9(a), which includes subsection (6) “Knowingly and with intent to defraud, fraudulently represent that a CUF is being performed by a DVBE in order to obtain or retain a bid preference or a state contract.  



	69
	Concern regarding DVBE suppliers of materials and supplies and CUF.
	See response in #67 above.

	70
	Stated the proposed DVBE regulations should reflect the Veteran's Affairs Final Rule federal regulation.  
	There is no provision in California law to limit the number of businesses a DV may have when participating in the DVBE program.  Additionally, there is no language in the proposed DVBE regulations to limit the number of businesses.  The proposed regulations are consistent with the legal requirements of the State of California DVBE program.
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