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Article 1. General Provisions

§1896. Purpose of Subchapter
The purpose of this subchapter is to set forth the rules for applying the small business preference, and the rules, roles,
responsibilities and rights of businesses and the state as they pertain to small business certification.

Note:
Authority: § 14843, Government Code.
Reference: § 14835 - 14843, Government Code.

§1896.2. Authority
The Department shall have the sole responsibility to implement the provisions of the Small Business Procurement and
Contract Act, Article 1 of Chapter 6.5 of Part 5.5 of Division 3 of Title 2 of the Government Code, commencing with § 14835.

In order to determine the eligibility of a business for certification as a small business, the Department may obtain whatever
information is available to it from records gathered or held by any California state or local government agency, any
governmental agency of another state, or the federal government.

Note:
Authority: § 14843, Government Code.
Reference: § 14835 - 14843, Government Code.

§1896.4. Definitions

The words and phrases defined in this article shall have the following meanings whenever they appear in this subchapter,

unless the context in which they are used clearly requires a different meaning.

(a) Affiliate or affiliation refers to a relationship of direct or indirect control or shared interests, as determined in 1896.10,
between the applicant or a certified small business and another business.

(b) ALJ means Administrative Law Judge, as defined in Government Code Section 11502, assigned by the Office of
Administrative Hearings to consider and rule on appeals of certification denial, decertification, and sanctions.

(c) Applicantmeans a business that has filed an application for certification as a small business with the Department.

(d) Assignment means a transfer of rights, responsibility, or property.

(e) Bid means an offer made in response to a solicitation.

() Business means an entity organized for profit including, but not limited to, an individual, sole proprietorship,
partnership, limited liability partnership, corporation, limited liability corporation, joint venture, association or cooperative;

(q) Certified small business means a business that meets the eligibility requirements contained herein, that has been
certified by the Department as a small business.

(h) Department means the Department of General Services.

(i) Employee means an individual employed by a business that is either:

(1) Reported as an employee to the State of California, Employment Development Department (EDD) on the
business’s Quarterly Wage and Withholding Report or other format accepted by EDD, or

(2) Reported as an employee by the business on another state’s report equivalent to the EDD's Quarterly Wage
and Withholding Report.

() _Gross receipts means total income (or in the case of a sole proprietorship “gross income”) plus the cost of goods sold
as reported on income tax returns, including all supporting schedules and forms, as filed with the federal Internal
Revenue Service and the California Franchise Tax Board.

(k) Joint Venture means an association of businesses established by written agreement to engage in and carry out a
single business venture for joint profit, for which purpose they combine their efforts, property, money, skills or
knowledge.

() Manufacturer means a business as defined in Government Code Section 14837(c), pursuant to the determination
criteria set forth in 1896.10. A business that performs only limited or minimal manufacturing operations upon the item
being produced and sold, as determined by the Department, will not be considered a manufacturer.




(m) Net bid price means the verified price of a bid, after all adjustments described in the solicitation have been made.

(n) Non-small business means a responsible bidder that is not certified as a small business.

(0) Principal office means the business’s primary place of business.

(p) Responsive bid means a bid that clearly substantiates compliance without material deviation with all specifications,
requirements, and the terms and conditions of the solicitation.

(q) Solicitation means the notification to prospective bidders that a state agency wishes to receive bids for furnishing
goods, services, information technology, or construction.

(1) State agency means all State of California departments, offices, boards, commissions, institutions, State universities
and colleges, and special organizational entities within State government.

Note:

Authority: § 14843, Government Code.

Reference: § 927 Et. Seq, Government Code

§11370.2, Government Code

§ 11502, Government Code

§ 14835 - 14843, Government Code.

Title 13 Code of Federal Regulations (CFR), Chapter |, Part 121, Section 121.104

Article 2. Small Business Preference

§1896.6 Application of the Small Business Preference

Certified small businesses will be granted the small business preference on a bid evaluation by a state agency when a

responsible non-small business has submitted the lowest-priced, responsive bid or a bid that has been ranked as the

highest scored bid pursuant to a solicitation evaluation method described in Section 1896.8(b), and when the certified small

business:

(a) Has submitted to the Department a complete application pursuant to 1896.12 no later than 5:00 p.m. on the date the
bids are due, and is certified by the Department as a small business; and

(b) Has submitted a timely, responsive bid; and

(c) Is determined to be a responsible bidder; and

(d) Has requested the small business preference in its bid.

Note:
Authority: § 14843, Government Code.
Reference: § 14835 - 14843, Government Code.

§1896.8. Computing the Small Business Preference

(a) When contract award is to be made to the lowest responsive, responsible bidder, for evaluation purposes only, the state
agency shall subtract from the bid of a certified small business a bid evaluation preference amount equal to five percent
(5%) of the net bid price of the lowest responsive bid received from a responsible non-small business.

(b) When contract award is to be made to the highest scored responsive bid submitted by a responsible bidder following an
evaluation process that weighs factors other than price, together in a formula with price, the state agency shall grant to
a certified small business a bid evaluation preference equal to five percent (5%) of the score of the highest scored
responsive bid, computed as specified in the solicitation, if that bid has been submitted by a responsible non-small
business. Under this method, the state agency shall designate the minimum number of points a bid must receive in
order to be deemed responsive and of acceptable quality. A small business that does not achieve this minimum
number of points is not entitled to the five percent (5%) preference.

(c) If, after application of the preference to the bid of a certified small business, that bid is equal to or lower than the lowest
priced, responsive bid from a responsible non-small business, or equal to or higher than the highest scored bid offered
by a responsible non-small business, as applicable, the award shall be made to the certified small business for the
amount of its bid.




(d) In no event shall the amount of the small business preference awarded on a single bid exceed $50,000, and in no event
shall the combined cost of the small business preference and preferences awarded pursuant to any other provision of
law exceed $100,000. In bids that the state has reserved the right to award by line item, or make multiple awards, the
small business preference shall be applied to maximize the participation of small businesses.

Note:

Authority: § 14843, Government Code.
Reference: § 4530 - 4535.3, Government Code.
§ 7070 - 7089, Government Code.

§ 7105 - 7118, Government Code.

§ 14835 - 14843, Government Code.

§ 12102, Public Contract Code.

§ 12150 - 12226, Public Contract Code.

Article 3. Certification

§1896.10. Eligibility for Certification as a Small Business
(a) To be certified as a small business, a business must meet all of the following qualifying criteria:
(1) ltis independently owned and operated; and
(2) The principal office is located in California; and
(3) The officers of the business in the case of a corporation, or the owner(s) in all other cases, are domiciled in
California; and
(4) ltis not dominant in its field of operation(s), and
(5) ltis either:

(A) A business that, together with all affiliates, has 100 or fewer employees, and average annual gross
receipts of $10 million or less as averaged for the previous three tax years; or

(B) A manufacturer as defined herein that, together with all affiliates, has 100 or fewer employees.

(b) Joint ventures must be certified on a bid-by-bid basis. The joint venture shall not be subject to the average annual
gross receipt and employee limits imposed by this subchapter. However, each individual business participating in the
joint venture must be certified as a small business.

(c) Determination Criteria

(1) In determining if a business is eligible for certification, the Department may consider its organizational,
operational and business relationships during the previous three tax years.

(2) The Department’s determination of whether or not a business is a manufacturer may be based on, but not
limited to:

(A) Whether or not the business, with its own facilities, performs the primary activities in transforming
inorganic or organic substances into the end item being acquired, and is not a packager or, in the
case of kits, a final assembler. The end item must possess characteristics that, as a result of
mechanical, chemical, or human action, it did not possess before the original substances, parts, or
components were assembled or transformed. The end item may be finished and ready for utilization
or consumption, or it may be semi-finished as a raw material to be used in further manufacturing.

(B) The factors considered by the federal Small Business Administration pursuant to Title 13, Code of
Federal Regulations (CFR), Chapter |, Part 121, Section 121.406(b)(2), as updated from time to time.

(C) Whether or not the majority of annual gross receipts, as determined by the department, result from
the manufacture and sale of products manufactured by the business.

(3) The Department’s determination of whether or not the officers or owners of a business, as applicable, are
domiciled in California may be based on, but not be limited to, a review of:

(A) Voter registration records

(B) Homeowner's property tax exemption filings

(C) Driver's licenses

(D) Utility billings




(E) Other documents, acts, occurrences, or events that indicate presence in California is more than
temporary or transient.

(4) The Department's determination of whether or not the principal office of a business is located in California shall
be based on whether or not more than fifty (50) percent of the business'’s gross receipts are generated from an
office or offices located inside the State of California.

(5) The Department’s determination of whether or not a business is affiliated with another business may be based
on, but not limited to, such factors as past or present ownership, management, relationships with or ties to
another business, familial relationships, contractual relationships, assignments, and other related matters. An
affiliation shall be presumed to exist whenever:

(A) A person or business owns or controls, or has the power to control, fifty (50) percent or more of the
voting stock of another business, or a block of stock which affords control because it is large, either in
number of shares or voting power, when compared to other outstanding blocks of stock.

(B) Two or more persons or businesses each own, control, or have the power to control, less than fifty
(50) percent of the voting stock of another business, with minority holdings that are equal or
approximately equal in size, but the aggregate of these minority holdings is large as compared with
any other stock holding.

(C) One or more owners, general partners, directors, or officers of a business controls or has the power to
control the board of directors and/or the management or operations of another business.

(D) A business assigns a contract, in whole or in part.

(E) A person or business aids or assists another business or businesses in securing or obtaining
business on its or their behalf and receives or will receive in exchange a commission or fee for such
service.

(F) A person or business and another business share facilities, equipment, systems, or employees.

(6) The following types of business relationships shall not be considered affiliations:

(A) A franchise and/or license agreement provided that the franchisee or licensee has the right to profit
from its efforts and bears the risk of loss commensurate with ownership.

(B) A manufacturer's representative provided that a written agreement exists between the
manufacturer(s) and the representative that substantiates the independent nature of the individual
businesses.

(d) Businesses that have been certified by or on behalf of other governmental organizations may be eligible for certification
as a small business if the organization uses substantially the same or more stringent definitions as those set forth in
Government Code Section 14837, and substantially the same or more stringent certification analysis process than used
by the Department.

Note:

Authority: § 14843, Government Code.

Reference: § 14835 - 14843, Government Code.
Title 13 CFR, Chapter |, Part 121, Section 121.103.
Title 13 CFR, Chapter |, Part 121, Section 121.406.

§1896.12. Responsibilities of the Small Business
(a) In order to be certified by the Department as a small business, a business must:

(1) Submit a completed application to the Department, including all required substantiating documentation and
information needed by the Department to determine the business's eligibility for small business certification;
and

(2) Respond to any deficiency notice from the Department, by the date and time specified by the Department, with
all additional information requested, or provide reasons acceptable to the Department regarding why the
deficiency request cannot be fulfilled; and

(3) Meet all eligibility requirements as set forth in this subchapter.

(b) A certified small business shall provide written notification to the Department of any changes in its operation or
ownership during its certification period that may affect its continuing eligibility as a certified small business.




(c)

Every business certified as a small business shall be subject to re-verification of status at any time. Failure by a

certified small business to provide requested information that supports its continued eligibility as a certified small
business, by the date and time specified by the Department, shall be grounds for decertification.

Note:
Authority: § 14843, Government Code.

Reference: § 14835 - 14843, Government Code.

§1896.14. Certification by the Department

(a)

A business meeting the eligibility and certification requirements set forth herein shall be certified as a small business,

(b)

and shall be accorded all rights and privileges due pursuant to that certification.
The Department may certify businesses that have been certified by or on behalf of another governmental organization

(c)

that uses substantially the same or more stringent definitions as those set forth in Government Code Section 14837,
and substantially the same or more stringent certification analysis process than used by the Department.
Certification will be valid for up to thirty-six (36) months. Prior to the end of a 36-month certification period, in its sole

(d)

discretion, the Department may extend the certification period up to an additional twenty-four (24) months, for a total
certification period not to exceed sixty (60) months.
The application of a business that does not meet the eligibility requirements for certification as a small business will be

(e)

denied.
If a certified small business is determined by the Department to no longer meet the eligibility requirements for small

business certification, the business shall be decertified.

() Pursuant to Government Code Section 14842, the Department may impose the following sanctions on a business that
obtains or retains certification as a small business on the basis of having furnished incorrect or incomplete information
to the Department, and that has been awarded one or more contracts as a result of the certification:

(1) The business shall pay to the state any difference between the contract amount awarded to the business and
the contract amount had it been properly awarded; and

(2) The business shall be assessed a penalty in an amount not more than ten (10) percent of the amount of the
contract involved:; and

(3) The business shall be ineligible to transact any business with the state for a period of not less than three
months and not more than 24 months.

(q) Pursuant to Government Code Section 14842.5, the Department may impose sanctions on a business for knowing,
willful and intentional violations, as specified:

(1) A penalty of not more than $5,000; and

(2) Under specified conditions, the business may be prohibited from:
(A) Entering into a state project or state contract,
(B) Bidding to a state agency,
(C) Being a subcontractor to a contractor for a state agency,
(D) Being a supplier to a state agency.

() Prior to denying an application for certification, decertifying a small business, or imposing any sanctions, the
Department will notify the business in writing. The notice shall include the reasons for the denial, decertification, or
imposition of sanctions, as applicable, and provide information regarding the process for appealing the decision(s).

Notes:

Authority: § 14843, Government Code.

Reference: § 14835 - 14843, Government Code.




Article 4. Appeals

§1896.16. Appeal of Certification Denial, Decertification, or the Imposition of Sanctions

(a) A business, having been denied certification as a small business, or having been provided written notice by the
Department of its intention to decertify the business as a small business, or of its intention to impose sanctions, may
appeal the Department’s determination.

(b) An appeal shall be filed with the Department by the date and time specified by the Department in its notice. The appeal
shall be in writing and include a detailed written statement of the facts supporting the appeal.

(c) Grounds for appeal shall be:

(1) The applicant should have been certified as a small business based on the information contained in the
application, including, if applicable, supplemental material submitted to the Department upon its request, as of
the date of the Department’s notice of certification denial.

(2) The business should remain certified as a small business based on the information contained in the
application, including, if applicable, supplemental material submitted to the Department upon its request, as of
the date of the Department’s notice of decertification determination.

(3) Sanctions should not be imposed, because one of more of the conditions set forth in Government Code 14842
or 14842.5, as applicable, did not exist.

Note:
Authority: § 14843, Government Code.
Reference: § 14835 - 14843, Government Code.

§1896.18. Appeal Hearings.

Appeal hearings shall be conducted in accordance with the Administrative Procedure Act (Chapter 5 (commencing with
Section 11500) of Part 1 of Division 3 of Title 2 of the Government Code) except as provided in this subchapter. It shall be
the ALJ's sole discretion as to whether to conduct a hearing, or proceed with a decision based solely on the written material.

Note:
Authority: § 14843, Government Code.
Reference: § 14835 - 14843, Government Code.

§1896.20. Appeal Decisions.

The decision of the ALJ shall be an order to uphold or deny the appeal, and shall include the imposition of sanctions
pursuant to Government Code Sections 14842 and 14842.5, as appropriate. If the ALJ upholds the appeal of a certification
denial or decertification, the Department shall certify the business as a small business pursuant to 1896.14.

Note:
Authority: § 14843, Government Code.
Reference: § 14835 - 14843, Government Code.




