CATEGORY #1 --  GENERAL TERMS & CONDITIONS
Objective:  Discuss and provide industry feedback regarding the State of California’s General Provisions and best practices.
Definition:

General Provisions
1.  Terms and conditions applicable to a contract.
2.  A document that is required to be included with certain goods and information technology contracts.

Facilitator: Marnell Voss, 916-375-4563, marnell.voss@dgs.ca.gov
Attendees:

· Ralph Chandler (Cisco)
· Kim Hewitt (IBM)
· Philip Brozenick (Deloitte)
· Jens Egerland (Accenture)
· Michael Flumian (MAXIMUS)
CATEGORY #2 --  BUNDLING & UNBUNDLING
Objective:  What are the industry issues related to supplying software as part of a systems integration procurement or separately?
Definitions:

Bundled Solicitation and Contract (Definition modified from the energy industry)

The solution to the State’s information technology (IT) public policy and business needs is provided by one primary party, the system integrator, who has contracted with the State for completion of the contract.  The system integrator or prime contractor also may have contracted with one or more third-party provider(s) to supply an array of IT goods and/or services necessary to the prime contractor to solve the State’s business and/or policy requirements.

Unbundled Solicitation and Contract (Definition modified from the energy industry)

The solution to the State’s IT public policy and/or business needs is provided by multiple IT suppliers who have each individually contracted with the State for completion of their contracts.

Facilitator: Roger Anderson, 916-375-4559, roger.anderson@dgs.ca.gov
Attendees:
· Joan Abate (Curam Software)
· Peggy Phelps (SAP)
· Gary Luethans or Mark Noriega (Deloitte)
· Dick Callahan (EDS)
· Steve Kolodney (CGI)
· Vicki Vernon (VJA Lexis Consulting & SAIC)
CATEGORY #3 --  PRE-EXISTING SOFTWARE LICENSING

Objective:  Discuss issues related to the State’s acceptance of licensing of pre-existing software in IT integration projects.
Definition:
GSPD-401IT, 37. Rights In Work Product

b) Software and other materials developed or otherwise obtained by or for Contractor or its affiliates independently of this Contract or applicable purchase order ("Pre-Existing Materials") does not constitute Work Product.  If Contractor creates derivative works of Pre-Existing Materials, the elements of such derivative works created pursuant to this Contract constitute Work Product, but other elements do not.  Nothing in this Section 37 will be construed to interfere with Contractor's or its affiliates' ownership of Pre-Existing Materials.

The State will have Government Purpose Rights to the Work Product as Deliverable or delivered to the State hereunder.  "Government Purpose Rights" are the unlimited, irrevocable, worldwide, perpetual, royalty-free, non-exclusive rights and licenses to use, modify, reproduce, perform, release, display, create derivative works from, and disclose the Work Product.  "Government Purpose Rights" also include the right to release or disclose the Work Product outside the State for any State government purpose and to authorize recipients to use, modify, reproduce, perform, release, display, create derivative works from, and disclose the Work Product for any State government purpose.  Such recipients of the Work Product may include, without limitation, State Contractors, California local governments, the U.S. federal government, and the State and local governments of other states.  "Government Purpose Rights" do not include any rights to use, modify, reproduce, perform, release, display, create derivative works from, or disclose the Work Product for any commercial purpose. 
The ideas, concepts, know-how, or techniques relating to data processing, developed during the course of this Contract by the Contractor or jointly by the Contractor and the State, may be used by either party without obligation of notice or accounting.
This Contract shall not preclude the Contractor from developing materials outside this Contract that are competitive, irrespective of their similarity to materials which might be delivered to the State pursuant to this Contract.

Facilitator: Deborah Fraga-Decker, 916-375-4480, deborah.fraga-decker@dgs.ca.gov
Attendees:
· Matt Troedson (Adobe)
· Cindy Cotta (Quest Software)
· Mike Whalen (Sun Microsystems)
· Michael Mariano (Unisys)
· Kerry Carter (Dell)
CATEGORY #4 --  SOFTWARE TERMS & CONDITIONS

Objective:  Is it necessary to have a separate contract for software?  If so, what would it look like and how would it be implemented?
Definitions:
Software (California Acquisition Glossary, 1/11/07) 

An all-inclusive term which refers to any computer programs, routines, or subroutines supplied by the contractor, including operating software, programming aids, application programs, program products, and any associated documentation.

GSPD-401IT (4/12/07) 1. f) Commercial Software means Software developed or regularly used that: (i) has been sold, leased, or licensed to the general public; (ii) has been offered for sale, lease, or license to the general public; (iii) has not been offered, sold, leased, or licensed to the public but will be available for commercial sale, lease, or license in time to satisfy the delivery requirements of this Contract; or (iv) satisfies a criterion expressed in (i), (ii), or (iii) above and would require only minor modifications to meet the requirements of this Contract.

GSPD-401IT (4/12/07) 1. b) Application Program means a computer program which is intended to be executed for the purpose of performing useful work for the user of the information being processed. Application programs are developed or otherwise acquired by the user of the Hardware/Software system, but they may be supplied by the Contractor.

GSPD-401IT (4/12/07) 1. kk) Site License means for each product, the term “Site License” shall mean the license established upon acquisition of the applicable number of copies of such product and payment of the applicable license fees as set forth in the Statement of Work.

GSPD-401IT (4/12/07) 1. ll) Software means an all-inclusive term which refers to any computer programs, routines, or subroutines supplied by the Contractor, including Operating Software, Programming Aids, Application Programs, and Program Products.
GSPD-401IT (4/12/07) 1. mm) Software Failure means a malfunction in the Contractor-supplied Software, other than Operating Software, which prevents the accomplishment of work, even though the Equipment (including its Operating Software) may still be capable of operating properly.  For Operating Software failure, see definition of Equipment Failure.
Facilitator: John Marengo, 916-375-5974, john.marengo@dgs.ca.gov
Attendees:

· Jason Fedota (Oracle)
· Rebecca Breitbard (Bearing Point)
· Ron Ridderman or James Waterman (Microsoft)
· Bill Woodruff (ACS)
· Joe Taxiera (Business Objects)
· Kippy Arcara (Symantec)
CATEGORY #5 – WARRANTY AND MAINTENANCE
Objective:  Identify IT industry questions, issues, or comments regarding the topics of warranty and maintenance in IT integration projects and make recommendations.

Definitions:
Maintenance (SAM 4819.2, Definitions, 3/03) Activities or costs associated with the ONGOING UPKEEP of operational applications of information technology.  Maintenance includes correcting flaws, optimizing existing systems or applications, responding to minor changes in specified user requirements, renewal of equipment maintenance agreements, and meeting normal workload increases using substantially the same equipment, facilities, personnel, supplies, and software.

GSPD-401IT (4/12/07) 1. ee) Period of Maintenance Coverage means the period of time, as selected by the State, during which maintenance services are provided by the Contractor for a fixed monthly charge, as opposed to an hourly charge for services rendered. The Period of Maintenance Coverage consists of the Principal Period of Maintenance and any additional hours of coverage per day, and/or increased coverage for weekends and holidays.

GSPD-401IT (4/12/07) 1. ff) Preventive Maintenance means that maintenance, performed on a scheduled basis by the Contractor, which is designed to keep the Equipment in proper operating condition.

GSPD-401IT (4/12/07) 1. jj) Remedial Maintenance means that maintenance performed by the Contractor which results from Equipment (including Operating Software) failure, and which is performed as required, i.e., on an unscheduled basis. 

GSPD-401IT (4/12/07) 18. Warranty:
a) Unless otherwise specified in the Statement of Work, the warranties in this subsection a) begin upon delivery of the goods or services in question and end one (1) year thereafter. Contractor warrants that (i) Deliverables and services furnished hereunder will substantially conform to the requirements of this Contract (including without limitation all descriptions, specifications, and drawings identified in the Statement of Work), and (ii) the Deliverables will be free from material defects in materials and workmanship. Where the parties have agreed to design specifications (such as a Detailed Design Document) and incorporated the same or equivalent in the Statement of Work directly or by reference, Contractor will warrant that its Deliverables provide all material functionality required thereby. In addition to the other warranties set forth herein, where the Contract calls for delivery of Commercial Software, Contractor warrants that such Software will perform in accordance with its license and accompanying Documentation. The State’s approval of designs or specifications furnished by Contractor shall not relieve the Contractor of its obligations under this warranty.
Contractor warrants that Deliverables furnished hereunder (i) will be free, at the time of delivery, of harmful code (i.e., computer viruses, worms, trap doors, time bombs, disabling code, or any similar malicious mechanism designed to interfere with the intended operation of, or cause damage to, computers, data, or Software); and (ii) will not infringe or violate any U.S. Intellectual Property Right.  Without limiting the generality of the foregoing, if the State believes that harmful code may be present in any Commercial Software delivered hereunder, Contractor will, upon the State’s request, provide a master copy of the Software for comparison and correction.
Unless otherwise specified in the Statement of Work:
(i) Contractor does not warrant that any Software provided hereunder is error-free or that it will run without immaterial interruption.

(ii) Contractor does not warrant and will have no responsibility for a claim to the extent that it arises directly from (A) a modification made by the State, unless such modification is approved or directed by Contractor, (B) use of Software in combination with or on products other than as specified by Contractor, or (C) misuse by the State.

(iii) Where Contractor resells Hardware or Software it purchased from a third party, and such third party offers additional or more advantageous warranties than those set forth herein, Contractor will pass through any such warranties to the State and will reasonably cooperate in enforcing them. Such warranty pass-through will be supplemental to, and not relieve Contractor from, Contractor’s warranty obligations set forth above.
All warranties, including special warranties specified elsewhere herein, shall inure to the State, its successors, assigns, customer agencies, and governmental users of the Deliverables or services.
e) Except as may be specifically provided in the Statement of Work or elsewhere in this Contract, for any breach of the warranties provided in this Section, the State’s exclusive remedy and Contractor’s sole obligation will be limited to:
(i) re-performance, repair, or replacement of the nonconforming Deliverable (including without limitation an infringing Deliverable) or service; or
(ii) should the State in its sole discretion consent, refund of all amounts paid by the State for the nonconforming Deliverable or service and payment to the State of any additional amounts necessary to equal the State’s Cost to Cover. “Cost to Cover” means the cost, properly mitigated, of procuring Deliverables or services of equivalent capability, function, and performance. The payment obligation in subsection (e)(ii) above will not exceed the limits on Contractor’s liability set forth in the Section entitled “Limitation of Liability.”
f) EXCEPT FOR THE EXPRESS WARRANTIES SPECIFIED IN THIS SECTION, CONTRACTOR MAKES NO WARRANTIES EITHER EXPRESS OR IMPLIED, INCLUDING WITHOUT LIMITATION ANY IMPLIED WARRANTIES OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE.
Facilitator:  Marjorie Rubenstein, 916-375-4332, Marjorie.rubenstein@dgs.ca.gov
Attendees:

· Ann Shook (EMC)
· Patrick Callahan (SAIC)
· Troy Kallas (Novell)
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