The Department of General Services has illustrated changes to the original regulation text in the following manner:  original regulation text is not altered, deletions from the original regulation text are shown using a “strikeout” line, and proposed additions to the original regulation text are “underlined”. 
TITLE 21. PUBLIC WORKS 

DIVISION 1. DEPARTMENT OF GENERAL SERVICES

CHAPTER 1. OFFICE OF THE STATE ARCHITECT

SUBCHAPTER 4. SELECTION PROCESS FOR PRIVATE 
ARCHITECTURAL AND ENGINEERING FIRMS

ARTICLE 1. GENERAL PROVISIONS

§ 1301. Definitions.

As used in these regulations:

(a) “Firm” has the same meaning means as the term under Government Code section 4525, subdivision (a).  any individual, firm, partnership, corporation, association, joint venture or other legal entity permitted by law to practice the professions of architecture, engineering or land surveying. 
(b) “Director” is the Director of General Services.

(c) “Department” is the Department of General Services.

(d) “Architectural and engineering services” shall include architectural, landscape architectural, engineering, environmental, and land surveying services, construction project management, and environmental services as defined in Government Code section 4525, subdivisions (d), (e), and (f).  “Architectural engineering and land surveying services” are those services to be procured outside State of California Civil Service procedures and of a character necessarily rendered by an architect, engineer or land surveyor, but Services may include incidental or ancillary services logically or justifiably performed in connection therewith. Such services need be procured pursuant to these regulations only if they are of the type which would lead to, or result in, instruments of service for the construction of a “project” as that term is used in the State Contract Act (commencing at Section 14250, Government Code). Services performed by engineers in reviewing, for compliance with code requirements, instruments of service prepared by others need not be procured pursuant to these regulations.  
(e) “Project” means a retainer project or specific project, as follows: 

(1) “Retainer Project” means a project involving a general architecture and engineering services subject matter where targeted specific projects is unknown at the time of contracting.  

(2) “Specific Project” means a project as defined in Public Contract Code section 10105 and reasonably related to architecture and engineering services involving a single subject matter at one or more sites known at the time of contracting and a readily identifiable targeted outcome known at the time of contracting.

.


Note: Authority cited: Sections 4525, 4526 and 4529.10, Government Code. Reference: Sections 4525, and 4526, 4527, and 4529.10, Government Code; Section 10105, Public Contract Code; and Article XXII, California Constitution, Sections 1-
ARTICLE 2.  PROCEDURES FOR PROCURING SERVICES
§ 1310. Publication of Announcement, Request for Qualifications, and Retainer Contracts.
(a)  When a project requiring architectural, engineering, or land surveying services of a value of over $25,000 is identified, an announcement shall be made by the Director through publication of professional societies as follows:  

(1)  If the services will be predominantly architectural, the California Council, American Institute of Architects.  

(2)  If the services will be predominantly engineering, the Consulting Engineers Association of California and the California Society of Professional Engineers.

(3)  If the services will be predominantly landscaping, the American Society of Landscape Architects.
(4)  If the services will be predominantly land surveying, the Consulting Engineers Association of California. 

The publication of each of the above societies has statewide distribution. 
(b)  For projects where such services in each instance shall not exceed $25,000, the Director may make annual announcements, published as above, which identify the general needs of the State.

(c) The announcement shall contain the following minimal information:
The nature of the work, the criteria upon which the award shall be made, and the time within which statements of interest, qualification and performance data will be received.  

Note: Authority cited: Section 4526, Government Code. Reference: Section 4526 and 4527, Government Code.

(a)  .  The Department may solicit and enter into specific project contracts to accomplish each specific project and/or solicit and enter into retainer project contracts to accomplish retainer projects. Unless a specific project is to be accomplished by amendment to an existing retainer contract, the Department shall make a statewide announcement of each specific project through publication of the project announcement in respective professional societies utilizing one or more of the following options:  (1) in a construction journal or other appropriate publications; (2) through electronic communications media which support bulletin boards or Internet web sites that have demonstrated statewide accessibility and are regularly maintained at established addresses by professional organizations which are representative of the services to be procured. The Department shall solicit each retainer project contract by the same method.
(b) The announcement shall include information describing the project, a Department contact for obtaining the request for qualifications and the due date, time and location for submission of the statement of qualifications. The announcement may also identify the criteria upon which the award will be made. 
(c)  The Director shall disseminate the request for qualifications to those firms responding to the statewide announcement.  The request for qualifications shall include a description of the project, the criteria upon which the award shall be made, the due date, and statement of qualifications submission and contract requirements. 
(d) Each specific project included  in a retainer contract shall not exceed the cost limit identified in Public Contract Code section 10105. If a specific project would be substantially jeopardized by any delay in initiation or performance that would result in substantial waste of state resources, the Director or Deputy Director may waive the cost limit of that specific project by written finding detailing the basis for the urgency and the potential waste avoided.
Note: Authority cited: Section 4526, Government Code. Reference: Sections 4526, and 4527, and 4529.12, Government Code; and Article XXII, California Constitution, Sections 1-2.

§ 1312. Selection Process of Architects, Engineers, or Land Surveyors.

After expiration of the period stated in the publications, the Director shall evaluate statements of qualifications and performance data on file in the Department. The Director shall conduct discussions with no less than three firms regarding anticipated concepts and the relative utility of alternative methods of approach for furnishing the required service. From the firms with which discussions are held, the Director shall select no less than three, in order of preference, based upon the established criteria, who are deemed to be the most highly qualified to provide the services required.  If three qualified firms that could provide the required service cannot be found, a full explanation including names and addresses of firms and individuals requested to submit qualifications must be entered in the Department’s files.
Note: Authority cited: Section 4525 and 4526, Government Code. Reference: Sections 4526 and 4527, and 4529.12, Government Code; and Article XXII, California Constitution, Sections 1-2. 

Government Code 4525.  For purposes of this chapter, the following terms have the following meaning:

   (a) "Firm" means any individual, firm, partnership, corporation, association, or other legal entity permitted by law to practice the profession of architecture, landscape architecture, engineering,

environmental services, land surveying, or construction project management.  

   (b) "State agency head" means the secretary, administrator, or head of a department, agency, or bureau of the State of California authorized to contract for architectural, landscape architectural,

engineering, environmental, land surveying, and construction project management services.

   (c) "Local agency head" means the secretary, administrator, or head of a department, agency, or bureau of any city, county, city and county, whether general law or chartered, or any district which is authorized to contract for architectural, landscape architectural, engineering, environmental, land surveying, and construction project management services. 

   (d) "Architectural, landscape architectural, engineering, environmental, and land surveying services" includes those professional services of an architectural, landscape architectural,

engineering, environmental, or land surveying nature as well as incidental services that members of these professions and those in their employ may logically or justifiably perform.

   (e) "Construction project management" means those services provided by a licensed architect, registered engineer, or licensed general contractor which meet the requirements of Section 4529.5 for management and supervision of work performed on state construction

projects.

   (f) "Environmental services" means those services performed in connection with project development and permit processing in order to comply with federal and state environmental laws. "Environmental services" also includes the processing and awarding of claims pursuant to Chapter 6.75 (commencing with Section 25299.10) of Division 20 of the Health and Safety Code.

Government Code 4526.  Notwithstanding any other provision of law, selection by a state or local agency head for professional services of private architectural, landscape architectural, engineering, environmental, land surveying, or construction project management firms shall be on the basis of demonstrated competence and on the professional qualifications necessary for the satisfactory performance of the services required.  In order to implement this method of selection, state agency heads contracting for private architectural, landscape architectural, professional engineering, environmental, land surveying, and construction project management services shall adopt by regulation, and local agency heads contracting for private architectural, landscape architectural, professional engineering, environmental, land surveying, and construction project management services may adopt by ordinance, procedures that assure that these services are engaged on the basis of demonstrated competence and qualifications for the types of services to be performed and at fair and reasonable prices to the public agencies.  Furthermore, these procedures shall assure maximum participation of small business firms, as defined by the Director of General Services pursuant to Section 14837.     In addition, these procedures shall specifically prohibit practices which might result in unlawful activity including, but not limited to, rebates, kickbacks, or other unlawful consideration, and shall specifically prohibit government agency employees from participating in the selection process when those employees have a relationship with a person or business entity seeking a contract under this section which would subject those employees to the prohibition of Section 87100.

Government Code 4527.  In the procurement of architectural, landscape architectural, engineering, environmental, land surveying, and construction project management services, the state agency head shall encourage firms engaged in the lawful practice of their profession to submit annually a statement of qualifications and performance data.

   (a) When the selection is by a state agency head, statewide announcement of all projects requiring architectural, landscape architectural, engineering, environmental, land surveying, or construction project management services shall be made by the agency head through publications of the respective professional societies.  The agency head, for each proposed project, shall evaluate current statements of qualifications and performance data on file with the agency, together with those that may be submitted by other firms regarding the proposed project, and shall conduct discussions with no less than three firms regarding anticipated concepts and the relative utility of alternative methods of approach for furnishing the required services and then shall select therefrom, in order of preference, based upon criteria established and published by him or her, no less than three of the firms deemed to be the most highly qualified to provide the services required.

   (b) When the selection is by a local agency head, the agency head may undertake the procedures described in subdivision (a).  In addition, these procedures shall specifically prohibit practices which might result in unlawful activity including, but not limited to, rebates, kickbacks, or other unlawful consideration, and shall specifically prohibit government agency employees from participating in the selection process when these employees have a relationship with a person or business entity seeking a contract under this section.
Government Code 4529.12.  All architectural and engineering services shall be procured pursuant to a fair, competitive selection process which prohibits governmental agency employees from participating in the selection process when they have a financial or business relationship with any private entity seeking the contract, and the procedure shall require compliance with all laws regarding political contributions, conflicts of interest or unlawful activities.

California Constitution, Article XXII, Section 1.
The State of California and all other governmental entities, including, but not limited to, cities, counties, cities and counties, school districts and other special districts, local and regional agencies and joint power agencies, shall be allowed to contract with qualified private entities for architectural and engineering services for all public works of improvement.  The choice and authority to contract shall extend to all phases of project development including permitting and environmental studies, rights-of-way services, design phase services and construction phase

services.  The choice and authority shall exist without regard to funding sources whether federal, state, regional, local or private, whether or not the project is programmed by a state, regional or

local governmental entity, and whether or not the completed project is a part of any state owned or state operated system or facility.

California Constitution, Article XXII, Section 2.
Nothing contained in Article VII of this Constitution shall be construed to limit, restrict or prohibit the State or any other governmental entities, including, but not limited to, cities, counties, cities and counties, school districts and other special districts, local and regional agencies and joint power agencies, from contracting with private entities for the performance of architectural and engineering services.
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